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State  v.  Dickinson. 

(41  Wis.,  399.) 

Abortion  :  Producing  death  of  pregnant  woman  by  drugs,  etc. — Proof  of 
statements  of  deceased  when  visiting  defendant — Dying  deda/ration  of 
deceased  when  about  to  visit  defendant — Nature  of  the  offense  at  common 
law  and  by  statute. 

In  a  criminal  action  for  producing  the  death  of  a  pregnant  woman  by  admin- 
istering drugs  or  using  an  instrument  upon  her  for  the  purpose  of 
destroying  the  child,  where  it  was  shown  that  the  deceased,  shortly 
before  her  death,  visited  defendant's  house,  the  court  admitted  evidence 
of  conversations  between  the  deceased  and  the  witness,  occuring  about 
the  time  of  such  visits,  in  relation  to  the  object  for  which  they  were 
made,  but  instructed  the  jury  that  they  could  consider  such  testimony 
only  as  it  tended  to  show  the  purpose  or  intention  with  which  the 
deceased  visited  the  defendant,  and  not  as  evidence  that  defendant  actu- 
ally performed  the  acts  charged. 

Seld,  that  there  was  no  error ;  proof  of  such  visits  being  clearly  admissible, 
and  the  other  facts  testified  to  being  contemporaneous  with  the  visits, 
and  so  connected  with  them  as  to  illustrate  their  character,  and  being 
therefore  a  part  of  the  res  gestm. 

In  prosecutions  for  any  form  of  homicide,  the  dying  declarations  of  the  per- 
son whose  death  is  the  subject  of  the  charge,  in  respect  to  the  circum- 
stances of  the  death,  are  admissible  in  evidence,  notwithstanding  the 
clause  in  the  bill  of  rights  which  secures  to  the  accused  the  right  to 
"  meet  the  witnesses  face  to  face." 

At  the  common  law,  the  unlawful  use  of  instruments  or  drugs  upon  a  preg- 
nant woman,  though  with  her  consent,  for  the  purpose  of  producing  an 
abortion,  if  it  resulted  in  her  death,  was  murder;  while  the  statute 
reduces  the  crime  to  manslaughter  in  the  second  degree. 

Uepoeted  from  the  circuit  court  for  Green  county. 

The  following  statement  of  the  case  was  originally  prepared 
by  Mr.  Justice  Cole  as  a  part  of  his  opinion : 

"  On  the  trial  of  this  cause,  questions  of  law  arose,  which,  in 
the  opinion  of  the  circuit  judge,  were  so  important  and  doubtful 
Vol.  II.— 1 
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afl  to  require  the  decision  of  the  Supreme  Court  upon  them ;  and, 
the  defendant  desiring  it,  those  questions  have  been  reported  by 
the  judge  for  the  decision  of  this  court. 

"This  was  a  criminal  information  founded  upon  section  11, 
ch.  164  E.  S.,  which  reads  as  follows :  '  Every  person  who  shall 
administer  to  any  woman  pregnant  with  child,  any  medicine, 
drug  or  substance  whatever,  or  shall  use  or  employ  any  instru- 
ment or  other  means  with  intent  thereby  to  destroy  such  child, 
unless  the  same  shall  have  been  necessary  to^preserve  the  life  of 
said  mother,  or  shall  have  been  advised  by  two  physicians  to  be 
necessary  for  such  purpose,  shall,  in  case  of  the  death  of  such 
child  or  of  such  mother  be  thereby  produced,  be  deemed  guilty 
of  manslaughter  in  the  second  degree.'  The  information  in  this 
case  charges,  in  substance,  that  the  defendant  did,  on  the  8th 
day  of  January,  1876,  at,  etc.,  in  and  upon  one  Jenny  Everson 
then  and  there  being — the  said  Jenny  Everson  being  pregnant 
with  child — feloniously  and  willfully  make  an  assault,  and  that 
the  defendant  did  then  and  there  feloniously  and  MnllfuUy 
employ  upon  the  body  and  womb  of  said  Jenny  a  certain  sharp 
instrument,  to  the  informant  unknown,  with  intent  thereby  then 
and  there  feloniously  and  willfully  to  destroy  said  child,  the  same 
not  being  necessary,  etc.,  and  not  being  advised,  etc. ;  by  means 
whereof  the  death  of  the  said  Jenny  was  thereby,  to  wit,  on  the 
16th  day  of  January,  18Y6,  at,  etc.,  produced,  wliereby  the 
defendant  did,  on  the  said  16th  day  of  January,  at,  etc.,  felon- 
iously kill  and  slay  the  said  Jenny  Everson  against  the  peace  and 
dignity  of  the  state. 

"  The  circuit  judge  reports  that,  on  the  trial,  it  appeared  by 
the  uncontradicted  testimony,  that  the  defendant  had  been  in  the 
practice  of  treating  diseases  for  several  years  prior  to  the  com- 
mission of  the  offense  for  which  she  was  tried  ^  tliat  during  this 
time  she  was  a  resident  of  the  village  of  Monroe,  and  was 
familiarly  known  as  Mrs.  Ferguson,  and  was  so  called,  though 
her  real  name  is  DicMnson  ;  that  deceased,  at  the  time  of  her 
death  and  for  a  year  or  more  next  prior  thereto,  resided  in  the 
Gleissner  House,  a  public  hotel  in  the  village,  as  a  servant ;  that 
the  residence  of  the  defendant  was  about  one-half  mile  soiith 
therefrom ;  that  while  deceased  was  so  living  at  the  Gleissner 
House,  one  Mary  Erickson  was  also  a  servant  in  the  same  house, 
residing  therein  ;  was  an  intimate  friend  of  deceased,  and  shared 
the  same  room  and  bed,  they  being  of  about  the  same  age ;  that 


STATE  V.  DIOKINSOK.  3 

Mary  was  with  deceased  at  the  Gleissner  House  on  the  8th  day 
of  January,  1876,  until  about  three  o'clock  p.  m.,  when  she  went 
away  from  the  house,  leaving  deceased  in  her  room  therein.  The 
prosecution  sought  to  prove  that  on  the  8th  day  of  January, 
being  Saturday,  the  deceased,  in  the  afternoon,  went  from  the 
Gleissner  House  to  the  house  of  the  defendant  for  the  purpose 
of  having  an  operation  for  abortion  performed  upon  her,  and, 
among  other  witnesses,  called  Mary  Eriekson,  who  testified  to 
loaning  deceased  $10  that  day,  and  as  to  conversations  had  with 
deceased  when  she  loaned  thft  money ;  stated  what  the  deceased 
said  she  was  going  to  do  with  it,  and  where  she  was  going  that 
afternoon,  and  for  what  purpose.  The  witness  was  also  per- 
mitted to  testify  as  to  conversations  had  with  the  deceased  on  the 
previous  Wednesday  and  Friday,  either-  before  or  after  the 
deceased  had  been  out  and  had  returned  to  the  hotel.  In  these 
conversations  the  deceased  stated  that  she  understood  or  had 
found  out  that  she  was  in  a  family  way ;  that  she  had  been  to 
eee  the  defendant  about  it ;  had  been  or  was  going  to  defend- 
ant to  get  medicine  and  syringe ;  that  she  had  made  an 
arrangement  or  bargain  with  defendant  to  have  an  operation 
performed  upon  her ;  was  to  give  $25,  and  was  to  return  to 
defendant's  on  Saturday  afternoon  for  the  piirpose  of  having 
instruments  used  to  get  rid  of  the  child.  This  is  the  substance 
of  the  testimony  of  this  witness  as  to  the  declarations  or  state- 
ments of  the  deceased.  The  testimony  was  objected  to  on  the 
part  of  the  defendant  as  incompetent  and  inadmissible  for  any 
purpose.  The  prosecution,  however,  claimed  that  it  was  com- 
petent to  show  that  the  deceased  had  at  that  time  the  intention 
of  having  an  abortion  produced,  and  that  this  evidence  was  intro- 
duced for  that  purpose.  In  his  charge,  the  learned  circuit  judge 
so  restricted  the  effect  of  the  testimony,  and  directed  tlie  jury 
that  all  the  declarations  of  the  deceased  made  before  she  was 
informed  she  could  not  live,  in  which  the  defendant's  name  was 
connected,  could  only  be  considered  as  evidence  tending  to  show 
that  at  that  time  the  deceased  had  formed  the  purpose  to  go  to 
the  defendant  to  have  an  abortion  produced  upon  her,  but  was 
not  evidence  that  the  defendant  actually  produced  the  abortion 
or  had  engaged  to  do  it. 

"The  questions  submitted  by  the  circuit  judge  are  the  fol- 
lowing : 

" '  1.     Did  the  circuit  court  err  in  admitting  the  testimony  of 


4  AMEKICAN  CRIMIlirAL  REPORTS. 

the  witness  Mary  Erickson  in  respect  to  the  statements  sworn  to 
have  been  made  to  her  by  the  deceased,  Jenny  EversMi,  as  set 
forth  in  the  report,  as  the  scope  and  effect  of  the  same  were 
restricted  in  the  instructions  given  to  the  jury  3 

'"2.  Did  the  circuit  court  err  in  admitting  in  evidence  the 
instrument  containing  the  dying  declarations  of  the  deceased^ 
Jenny  Everson  V  " 

The  cause  was  argued  for  the  defendant  by  £.  Dimwiddie, 
her  attorney,  and  S.  U.  Pinney,  of  counsel ;  and  for  the  state  by 
the  Attorney- General. 

For  the  defense  it  was  contended :  1.  That  the  dying  declara- 
tions of  the  deceased  were  not  admissible  in  evidence.  The  rule 
is,  that  such  evidence  is  admissible  only  "  when  the  death  of  the 
deceased  is  the  subject  of  the  charge,  and  the  circumstances  of 
the  death  the  subject  of  the  dying  declarations :"  The  King  v. 
Mead,  2  Barn,  and  Cress.,  605  and  note ;  State  v.  Cameron,  2 
Pin.,  495  ;  Miller  v.  State,  25  Wis.,  388  ;  Regina  v.  Bind,  8  Cox, 
300.  In  the  last  case  cited,  it  is  said  that  "  the  reception  of  this 
kind  of  evidence  is  clearly  an  anomalous  exception  in  the  law  of 
England,  which  ought  not  to  be  extended."  See  also  11  CI.  and 
Fin.,  108,  112. 

This  kind  of  evidence  is  not  regarded  with  favor,  and  no  case 
like  the  present  can  be  found  where  it  has  been  adjudged  admis- 
sible. The  remarks  of  Redfield,  J.,  in  State  v.  Howard,  32  Yt, 
380,  are  mere  dicta.  Physical  or  mental  weakness  consequent 
upon  the  approach  of  death,  a  desire  of  self-vindication,  or  a  dis- 
position to  impute  the  responsibility  for  a  wrong  to  another,  as 
well  as  the  fact  that  the  declarations  are  made  in  the  absence  of 
the  accused,  and  often  in  response  to  leading  questions  and  direct 
suggestions,  and  with  no  opportunity  for  cross-examination ;  all 
these  considerations  conspire  to  render  such  declarations  a  dan- 
gerous kind  of  evidence.  The  rule  of  evidence  is  of  common 
law  origin,  and  applied  and  still  applies  only  to  cases  oi  felonious 
homicide  at  common  law.  The  procuring  or  attempting  to  pro- 
cure a  miscarriage  or  aboi'tion  was  not  an  offense  at  common  law, 
if  the  pregnant  woman  was  not  qidcJc  with  child,  and  consented 
to  the  act :  State  v.  Cooper,  2  Zab.,  52 ;  Smith  v.  State,  33  Me., 
48 ;  Comm.  v.  Parker,  9  Met.,  263 ;  8  Mass.,  388.  The  statute 
under  which  this  information  was  brought,  is  not  in  affirmance 
of  the  common  law,  for,  under  it,  it  is  not  material  whether  the 
pregnant  woman  was  quick  with  child.     Our  statutes  declare  cer- 
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tain  acts  or  omissions  resulting  in  death,  felonious  homicides, 
which  were  not  such  at  common  law  (K.  S.,  ch.  164,  sees.  16-19) ; 
and  the  offense' here  in  question  is  one  of  these  statutory  homi- 
cides. But  the  mere  characterization  of  the  offense  as  man- 
slaughter by  the  statute  does  not  bring  the  case  within  the  rule 
admitting  dying  declarations,  just  as  the  statute  defining  the 
term  "felony,"  when  used  in  any  statute,-does  not  render  appli- 
cable to  every  act  falling  within  such  definition  those  common 
law  rules  which  were  applicable  only  to  felonies :  Wilson  v. 
The  State,  1  Wis.,  184.  In  oriminal  matters,  nothing  is  to  be 
taken  by  intendment,  but  the  utmost  strictness  of  construction 
prevails  in  favor  of  liberty  and  life.  It  is  true  that  the  mere  use 
•of  the  instrument  on  a  pregnant  woman,  with  the  intent  charged, 
waa  a  misdemeanor,  under  section  58,  ch.  169,  E..  S.;  and  that  the 
killing  of  the  deceased  by  such  act,  without  a  design  to  effect 
death,  while  engaged  in  perpetrating  such  misdemeanor,  would 
be  murder  at  the  common  law,  mitigated  by  section  8,  ch.  164,  to 
manslaughter  in  the  first  degree;  but  this  information  is  not 
brought  under  that  section.  The  New  York  statutes  on  the  sub- 
jects of  murder  and  manslaughter  Ind  criminal  abortion  are  in 
the  main  like  ours  (see  Laws  of  N.  Y.  1872,  ch.  181,  sections  1 
and  3) ;  and  in  the  case  of  an  indictment  for  advising  and  pro- 
curing a  pregnant  woman  to  submit  to  the  use  of  an  instrument 
with  intent  to  cause  a  miscarriage,  resulting  in  the  death  of  the 
mother  and  child,  the  dying  declarations  of  the  mother  were 
excluded :  People  v.  Dcuois,  56  N.  Y.,  103.  That  case  seems 
decisive  of  this.  The  offense  there  charged  was  under  section  1, 
ch.  181  of  the  laws  of  New  York  of  1872,  which  expressly 
declares  it  to  be  &  felony  j  hence  the  killing  of  the  deceased  by 
procuring  her  to  resort  to  means  criminal  under  section  3  of  that 
act,  would  be  felonious  killing,  and  would  be  murder  at  the  com- 
mon law,  or  manslaughter  under  a  statute  like  ours. 

In  that  case  the  death  of  the  deceased,  and  the  circumstances 
of  it,  were  the  subject  of  the  charge  in  the  same  sense  as  in  the 
case  at  bar.  In  both,  the  substantive  act  was  a  misdemeanor, 
and  in  both  the  death  of  the  mother  was  a  consequence,  and 
this  merely  increased  the  punishment;  and  in  neither  case 
was  the  death  of  the  mother  essential  to  the  offense,  that  of  the 
child  being  sufficient.  The  essential  elements  of  the  offense 
being  the  same  under  the  two  statutes,  it  can  make  no  possible 
difference   that   our   statute  characterizes   the   offense   as   man- 
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slaughter,  while  the  New  York  statute  does  not.  The  argument 
drawn  from  supposed  necessity  cannot  be  allowed  to  prevail, 
although  that  was  the  foundation  of  the  rule.  "While  valid  to 
the  extent  of  the  rule  at  common  law,  this  argument  will  not 
suffice  to  extend  it :  Rex  v.  Mead,  Regina  v.  Mind,  and  People 
V.  Davis,  supra.  3.  That  the  declarations  of  Jenny  Everson  to 
Mary  Erickson  were  improperly  admitted  in  evidence.  Such 
declarations  are  not  admissible  for  any  purpose,  unless  the  prin- 
cipal act  which  they  accompany,  and  to  which  they  relate,  was 
itself  material  to  the  issue,  nor  unless  made  at  the  time  when  the 
principal  act  was  done,  nor  unless  they  were  of  a  character  to 
explain  its  true  nature :     Enos  v.  Tuttle,  3  Conn.,  250  ;  JYoyes  v. 

Wa/rd,  19  Id.,  269  ;  Corinth  v.  Lincoln,  34  Me.,  312 ;  Moore  v. 
Meaoham,  10  K.  T.,  210.  Whether  Jenny  was  or  was  not  a 
consenting  party  to  the  alleged  attempt  at  abortion,  or  "had 
formed  the  purpose  to  go  to  the  defendant  to  have  an  abortioQ 
performed  upon  her,"  was  not  material  to  the  issue :     Frinh  v. 

Coe,  4  G-.  Greene,  556 ;  Bacon  v.  Charlton,  7  Cush.,  586 ;  Lund 
V.  Tyngsborough,  9  Id.,  41 ;  Chapin  v.  Marlborough,  9  Gray,. 
244 ;  1  Tayl.  Ev.,  §§  523-4.  *Some  of  these  statements,  relating 
to  what  had  occurred  at  defendant's  house  between  the  deceased 
and  defendant,  being  a  mere  narration  of  past  occurrences,  were 
clearly  inadmissible  (1  Tayl.  Ev.,  §  526  ;  Nutting  v.  Page,  4  Gray, 
584;  People  v.  Pavis,  56  N.  T.,  101,  102) ;  yet  they  were  calcu- 
lated to  impress  a  jury  strongly  against  defendant,  notwithstand- 
ing the  charge  of  the  judge  attempting  to  restrict  the  use  of  the 
evidence ;  and  this  is  sufficient  ground  for  a  new  trial :  Lain  v. 
Shepa/rdson,  23  Wis.,  224;  Posey  v.  Rice,  29  Id.,  93. 

Eor  the  state  it  was  contended,  1.  That  the  dying  declarations 
of  the-  person  whose  death  is  alleged  to  have  been  caused  by 
defendant  were  properly  admitted.  The  offense  defined  in  the 
statute  under  which  defendant  was  convicted  consists  in  the  kill- 
ing of  a  human  being.  By  Tay.  Stats.,  1889,  §  57,  the  using  of 
an  instrument  with  intent  to  produce  miscarriage  is  a  misde- 
meanor ;  the  death  of  any  person  being  no  part  of  the  offense. 
Dying  declarations  are  admitted  mainly  on  the  ground  of  neces- 
sity (1  Greenl.  Ev.,  Eedf.  Ed.,  note  2  to  §  156),  and  partly  on 
the  ground  that  the  certainty  and  near  approach  of  death  create 
an  obligation  equal  to  that  imposed  by  an  oath  in  a  court  of 
justice:  1  Greenl.  Ev.,  §156,  and  note.  These  reasons  apply 
quite  as  strongly  to  this  case  as  to  other  cases  of  homicide.     Th& 
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rule  is,  that  such  declarations  are  admissible  in  cases  of  homicide, 
"  where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are  the  subject  of  the  dying 
declarations."  The  present  case  is  strictly  within  the  rule.  See 
Hex  V.  Baker,  2  Moody  and  Rob.,  53  ;  State  v.  Terrell,  12  Rich., 
329.  In  the  English  cases  cited  for  the  defense,  the  death  of  tlie 
mother  was  not  made  by  the  statute  an  ingredient  of  the  crime, 
and  the  crime  itself  was  only  declared  a  felony  and  not  man- 
slaughter. See  the  statutes  in  Storer  and  Heard  on  Crim. 
Abort.,  165,  et  seq.  In  Peoph  v.  Davis,  56  !N".  T.,  95,  the 
decision  is  put  expressly  "upon  the  ground  that  the  offense 
charged  was  not  homicide  in  any  degree.  The  principle  upon 
which  the  rule  of  evidence  rests,  applies  to  all  cases  of  homicide, 
whether  at  common  law  or  by  statute.  But  the  administering 
of  drugs  or  use  of  instruments  to  produce  abortions  was  always 
murder  at  common  law,  when  the  death  of  the  mother  followed : 
Storer  and  Heard,  159,  et  seq. 

Cole,  J.  The  first  inc[uiiy  is,  whether  the  declarations  of 
deceased  to  Mary  Erickson  were  admissible  for  the  purpose  of 
showing  her  intention,  and  as  their  scope  and  effect  were 
restricted  by  the  court.  We  are  of  opinion  that  they  were. 
They  constituted  a  part  of  the  res  gestae,  were  contemporaneous 
with  the  main  fact  under  consideration,  and  were  so  connected 
with  it  as  to  illustrate  its  character :  1  Greenl.  Ev.,  §  108.  It 
was  certainly  competent  to  prove  that  the  deceased  went  to  the 
house  of  the  defendant  at  the  time  it  was  charged  in  the  infor- 
mation the  abortion  was  produced.  Upon  the  authorities,  her 
intent  or  purpose  in  going  there  might  be  shown  by  her  declara- 
tions thus  made,  or  previously  made ;  because  such  declarations 
became  a  part  of  the  res  gestw.  For  it  is  evident  the  declara- 
tions were  connected  with  the  act  of  her  going  to  the  defendant ; 
were  expressive  of  the  character,  motive  or  object  of  her  con- 
duct, and  they  are  to  be  regarded  "  as  verbal  acts  indicating  a 
present  purpose  or  intention,  and,  therefore,  are  admitted  in 
proof  like  any  other  material  facts : "  1  Greenl.  Ev.,  suptxo ; 
Insv/rance  Co.  v.  Mosley,  8  Wall.,  397 ;  JEnos  v.  Tuttle,  3  Conn., 
247 ;  Inhabitants  of  Corinth  v.  Inhabitants  of  lincoln,  34  Me., 
310 ;  Lund  and  Wife  v.  Inhabitants  of  Tyngsborough,  9  Cosh., 
36 ;  Nutting  v.  Paige,  4  Gray,  581 ;  State  v.  Howard,  32  Yt., 
380 ;  Moore  v.  Meaoham,  10  N.  Y.,  207 ;  People  v.  Bamis,  56 
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Id.,  96.  It  is  obvious  that  the  mere  act  of  the  deceased  going 
to  defendant's  house  was  equivocal ;  it  might  be  innocent  or  not ; 
it  might  warrant  the  inference  that  she  went  for  proper  treat- 
ment of  some  ailment ;  the  declarations  would  render  her  motive 
clear  and  intelligible.  They,  therefore,  seem  to  us  as  falling 
under  the  denomination  of  the  res  gestae,  and  were  admissible 
as  original  evidence  as  distinguished  from  hearsay. 

In  State  v.  Howard,  supra,  the  declarations  of  the  deceased, 
Olive  Ashe,  as  to  the  purpose  of  the  journey  in  going  to  the 
defendant's,  were  held  by  the  court  to  be  admissible  as  part  of 
the  res  gestm.  Upon  this  question,  Redfield,  C.  J.,  observes,  that 
"  the  mere  act  of  going  was  equivocal ;  it  might  have  been  for 
professional  advice  and  assistance.  The  declarations  were  of  the 
same  force  as  the  act  of  going,  and  were  admissible  as  part  of  the 
■act."  In  People  v.  Davis,  when  the  deceased  came  home,  in 
answer  to  inquiries  from  her  step-mother,  she  made  statements 
telling  what  had  been  done  to  her  by  Dr.  Crandall  at  his  office, 
and  how  he  did  it,  exhibiting  certain  medicine  which  she  said  the 
doctor  gave  her,  and  stated  what  he  told  her  as  to  taking  it  when 
her  pains  came  on.  The  court  held  these  declarations  incompe- 
tent because  they  were  merely  narratives  of  past  occurrences, 
did  not  become  a  part  of  the  thing  done  at  the  doctor's  ofHce, 
and  were,  therefore,  no  -part  of  the  res  gestm.  But  the  court 
say :  "  Had  it  been  shown  that  the  medicine  was  to  be  taken  to 
aid  in  jjroducing  the  miscarriage,  what  was  said  in  respect  to  it 
would  have  been  admissible  "  (p.  103).  The  conclusion  which 
we  have  reached  in  view  of  all  the  cases  upon  the  subject,  is,  that 
the  declarations  of  the  deceased  made  to  the  witness  Mfiry 
Erickson  were  so  connected  with  her  act  of  going  to  the  defend- 
ant's as  to  constitute  a  part  of  that  act,  and  were  admissible  as 
explanatory  of  that  act.  See  Eegina  v.  Edwa/rds,  12  Cox  Or. 
Law  Oas.,  230. 

The  second  question  relates  to  the  admissibility  of  the  instru- 
ment containing  the  dying  declarations  of  the  deceased.  It  is 
insisted  on  the  part  of  the  defendant  that  tliese  declarations  were 
not  competent  evidence  against  the  accused.  The  question  has 
in  effect  been  decided  adversely  to  this  view  by  this  court.  In 
Miller  V.  The  State,  25  Wis.,  384,  and  The  State  v.  Martin,  30 
Id.,  216,  it  was  held  that  dying  declarations  were  competent 
evidence,  notwithstanding  the  clause  in  the  bill  of  rights  which 
secures  to  the  accused  in  criminal  prosecutions  the  right  "to 
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meet  the  witnesses  face  to  face."  It  was  said  that  this  provision 
did  not  exclude  such  declarations,  because  when  the  constitution 
■was  adopted  it  was  well  settled  that  they  were  admissible  in 
cases  of  homicide,  "  where  the  death  of  the  deceased  is  the  sub- 
ject of  the  charge,  and  the  circumstances  of  the  death  are  the 
subject  of  the  dying  declarations."  It  is  true  that  both  these 
cases  were  indictments  for  murder ;  but  the  reason  and  principle 
of  the  decisions  are  strictly  applicable  to  the  case  at  bar.  For 
this  is  an  information  for  homicide,  for  manslaughter  in  the 
second  degree,  and  it  is  very  apparent  that  the  death  of  Jenny 
Everson  is  the  subject  of  the  charge,  and  the  circumstances  of 
her  death  are  the  subject  of  the  dying  declarations.  The  declara- 
tions come,  therefore,  directly  within  the  rule  of  the  adjudged 
cases. 

But  it  is  said  that  the  procuring  or  attempting  to  procure  a 
miscarriage  or  abortion  was  not  an  offense  at  common  law,  if  the 
pregnant  woman  was  not  quick  with  child  and  consented  to  the 
act.  There  are  most  respectable  authorities  in  support  of  that 
view.  (See  Commonwealth  v.  Bwngs,  9  Mass.,  387 ;  Smith  v. 
The  State,  33  Me.,  48 ;  Commonwealth  v.  Pan-lier,  9  Met.,  263 ; 
State  V.  Cooper,  2  Zab.,  52 ;  contra.  Mills  v.  The  Commonwealth, 
1  Harris,  Pa.,  631,  634.)  Our  statute  makes  such  an  act  a  crim- 
inal ofEense.  Sec.  58,  eh.  169,  R.  S.  It  will  also  be  remarked 
that  under  section  11,  eh.  164,  it  is  not  material  whether  the 
pregnant  woman  be  qidch  with  child  or  not.  The  statutory 
offense  there  described  consists  in  administering  to  a  woman  preg- 
nant with  child  any  drug,  or  in  using  »ny  instrumental  or  other 
means  with  intent  thereby  to  destroy  the  child,  unless,  etc.,  when 
the  death  of  such  child  or  of  such  mother  is  thereby  produced. 
"  The  use  of  violence  upon  a  woman,"  says  Shaw,  C.  J.,  in  Comr- 
monwealth  v.  Parker,  swpra,  "with  an  intent  to  procure  her 
miscarriage,  without  her  consent,  is  an  assault  highly  aggravated 
by  such  wicked  purpose,  and  would  be  indictable  at  common 
law.  So  where,  upon  a  similar  attempt  by  drugs  or  instruments, 
the  death  of  the  mother  ensues,  the  party  making  such  an 
attempt,  with  or  without  the  consent  of  the  woman,  is  guilty  of 
the  murder  of  the  mother,  on  the  ground  that  it  is  an  act  done 
without  lawful  purpose,  dangerous  to  life,  and  that  the  consent 
of  the  woman  cannot  take  away  the  imputation  of  malice,  any 
more  than  in  case  of  a  duel,  where  in  like  manner  there  is  con- 
sent of  the  parties "  (p.  265).     Lord  Hale,  in  his  pleas  of  the 
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crown,  says :  "  If  a  woman  be  with  child,  and  any  person  gives- 
her  a  potion  to  destroy  the  child  witliin  her,  and  she  takes  it,  and 
it  works  so  strongly  that  it  kills, her,  this  is  murder  ;  for  it  was 
not  given  to  cure  her  of  a  disease,  but  unlawfully  to  destroy  her 
child  within  her,  and,  therefore,  he  that  gives  a  potion  to  this 
end  must  take  the  hazard,  and  if  it  kill  the  mother  it  is  murder ; 
and  so  ruled  before  me  at  the  assizes  at  Bury,  in  the  year  1670 : " 
1  Hale,  430.  East,  treating  of  the  law  of  homicide  with  malice 
aforethought,  observes :  "  Hither  also  may  be  referred  the  case 
of  one  who  gave  medicine  to  a  woman,  and  that  of  another  who 
put  skewers  in  her  womb,  with  a  view,  in  each  case,  to  procure- 
an  abortion,  whereby  the  women  were  killed.  Such  acts  are 
clearly  murder ;  though  the  original  intent,  had  it  succeeded,, 
would  not  have  been  so,  but  only  a  great  misdemeanor ;  for  the- 
acts  were  in  their  nature  malicious  and  deliberate,  and  necessarily 
attended  with  great  danger  to  the  person  on  whom  they  were- 
practiced : "  1  East's  Pleas  of  the  Crown,  230  ;  Eussell  on 
Crimes,  540 ;  Smith  v.  The  State,  supra.  These  authorities 
show  that  the  offense  described  in  section  11,  where  the  death  of 
the  mother  ensued  from  the  unlawful  act,  was  murder  at  common 
law,  and  that  the  statute  really  reduced  the  grade  of  the  offense 
to  manslaughter  in  the  second  degree.  And  it  is  entirely  clear 
that  the  dying  declarations  would  have  been  competent  evidence 
at  common  law,  where  the  death  of  the  deceased,  as  in  this  case, 
was  the  subject  of  the  charge  and  judicial  inquiry,  and  the 
declarations  relate  to  the  circumstances  of  the  death.  Upon  that 
point,  it  seems  to  us  thera  is  no  room  for  doubt.  The  fact  that 
the  offense  with  which  the  defendant  is  charged  has  been  miti- 
gated, does  not  change  the  rule  of  evidence.  The  offense  is  still 
homicide,  though  not  murder. 

In  State  v.  Howard  there  is  an  express  intimation  that  the- 
dying  declarations  of  Olive  Ashe  were  admissible  under  the 
count  for  manslaughter ;  but  as  the  defendant  was  acquitted  on 
that  count,  the  exclusion  of  such  declarations  was  decided  to  be 
an  immaterial  question. 

In  People  v.  Davis,  the  defendant  was  charged,  under  section 
1,  ch.  181,  laws  of  1872,'  with  advising  and  procuring  one  Clara 
Perry  to  submit  to  the  use  of  an  instrument  by  Dr.  Crandall 
with  intent  to  produce  a  miscarriage  of  the  said  Clara,  and  the 
indictment  charged  that  the  death  of  the  said  Clara,  and  of  her 
child,  was  produced  by  the  use  of  the  instrument.     But  this  was- 
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felony  by  the  statute,  and  not  manslaughter.  The  Supreme 
Court  decided  that  the  dying  declarations  were  admissible  in  that 
case  (2  T.  and  Cook,  212) ;  but  this  was  overruled  by  the  court 
of  appeals.  The  court  of  appeals  say,  that  the  charge  against 
the  prisoner  was  not  homicide  in  any  degree,  and  upon  that 
ground  the  declarations  were  excluded.  The  admission  of  the 
declarations  in  that  case  would  seem  to  have  been  extending  the 
rule  of  evidence.  The  same  is  true  of  The  King  v.  Mead,  2 
Barn,  and  Cress.,  605 ;  Eegina  v.  Hind,  8  Cox  Cr.  Law  Cas., 
300,  and  Bex  v.  Hutchinson,  referred  to  in  note  {a)  to  case  of 
King  v.  Mead.  In  all  these  cases,  while  the  declarations  related 
to  the  canse  of  the  death,  yet  the  death  of  such  party  was  not 
the  subject  of  inquiry.  These  and  other  cases  are  referred  to  in 
note  2,  §156,  1  Greenl.  Ev.,  May's  ed.,  and  the  grounds  upon 
which  the  declarations  are  received  as  testimony  are  discussed. 
(See  the  cases  of  The  State  v.  Terrell,  12  Eich.,  321,  and  Rex  v. 
Baker,  2  JVEoody  and  Eob.,  53.)  There  is  no  doubt  that  the 
declarations  were  made  by  Jenny  Everson  in  extremis,  with  a 
full  apprehension  at  the  time  of  the  danger  she  was  in  and  of 
death,  and  we,  therefore,  think  they  were  properly  received  in 
evidence.  • 

This  disposes  of  the  questions  submitted  for  our  decision. 

The  cause  must  be  certified  back  to  the  circuit  court  of  Green 
county,  with  this  our  decision. 

By  the  couet.     It  is  so  ordered. 

Note. — In  cases  of  homicide,  the  declarations  of  the  deceased,  made  before 
the  homicide,  when  starting  or  going  to  meet  the  accused,  for  any  purpose, 
are  ordinarily  admitted  in  evidence  as  part  of  the  res  gesim,  in  order  to  show 
the  object  sought  by  the  meeting,  the  motives  which  animated  the  deceased, 
and  also  that  the  meeting  actually  occurred.  Confined  within  these  limits, 
the  evidence  falls  strictly  within  the  general  rule,  that  where  an  act  of  a  party 
is  proper  to  be  proved,  the  declarations  of  the  party  contemporaneous  with  the 
act,  and  explanatory  of  it,  are  equally  admissible.  But  the  evidence  will  be 
kept  carefully  within  these  limits,  and  statements  of  fact  by  the  deceased,  in 
the  same  connection,  will  be  rejected  as  hearsay. 

In  State  v.  Dula,  Phil.  Law  (N.  C),  311,  the  accused  was  tried  for  the 
murder  of  Laura  Foster.  The  body  of  the  deceased  was  found  near  a  locality 
called  "the  Bates  place."  A  witness  was  allowed  to  testify  that  she  saw  the 
deceased  riding  horseback;  that  deceased  told  her  that  she  was  going  to  the 
Bates  place;  that  the  prisoner  had  returned  just  before  day,  was  going  another 
way,  and  she  expected  to  meet  him  at  the  Bates  place.  The  prisoner  having 
objected  to  this  testimony,  the  Supreme  Court  held  that  it  was  improperly 
admitted,  saying  ' '  the  conversation  between  Mrs.  Scott  and  the  deceased 
ought  not  to  have  been  admitted  as  evidence.     At  all  events,  no  part  of  it 


12  AMERICAN  CRIMINAL  REPORTS. 

except  that  the  deceased  said  she  was  going  to  the  Bates  place.  How  what 
the  deceased  said  in  regard  to  the  prisoner's  having  come  just  before  day,  and 
where  he  was,  and  where  she  expected  to  meet  him,  can  in  any  sense  be  con- 
sidered a  part  of  the  acts  of  the  deceased  *****  we  are  unable  to 
perceive." 

In  People  «.  CarTchuff,  34  Cal.,  640,  the  respondent  was  tried  for  the  murder 
of  his  uncle.  The  accused  and  deceased  lived  together,  and  there  were  no 
other  inmates  of  the  house.  The  prosecution  were  allowed  to  prove  by  one 
Burns  that  on  the  39tli  of  December,  in  the  afternoon,  deceased  told  him  that 
the  respondent  (who  had  been  on  a  journey)  would  be  home  that  night.  On 
the  morning  of  the  30th  respondent  went  to  Burns's  house  and  told  him  that 
his  uncle  had  been  murdered.  Burns  went  with  respondent  to  the  house, 
and  found  the  body  of  deceased  lying  on  the  floor,  the  skull  broken  and  throat 
cut.  The  body  was  cold,  and  it  appeared  that  the  murder  must  have  been 
committed  from  seven  to  ten  hours  before.  The  testimony  of  Burns  was 
admitted  for  the  purpose  of  showing  that  respondent  was  in  the  house  when 
the  murder  was  committed.  This  was  held  to  be  error,  the  court  saying: 
"It  is  impossible  to  conceive  on  what  theory  that  declaration  was  admissible. 
If  the  declaration  had  been  made  to  the  witness  by  any  other  person  it  would 
not  be  contended  that  it  was  admissible  in  evidence,  for  evidently  it  would  be 
obnoxious  to  the  objection  that  it  was  hearsay  testimony." 

In  Eirhy  v.  State,  9  Yerg.  (Tenn.),  383,  the  respondent  was  charged  with  the 
murder  of  Peter  Elrod,  who  was  found  dead  with  marks  of  violence  upon 
him,  on  the  pine  mountain  in  White  county.  A  witness  for  the  state  was 
allowed  to  testify  that  he  met  the  deceased  on  his  way  to  the  mountain,  and 
that  deceased  told  him  that  the  respondent  Kirby  was  to  join  him  and  go 
with  him.  This  was  held  to  be  error.  It  was  held  to  be  proper  to  show  what 
deceased  said  about  where  he  was  going  and  his  purpose  in  going,  but  that 
the  statement  that  respondent  was  going  with  him  was  inadmissible. 

In  Stale  «.  Miner,  17  Kas.,  298,  the  theory  of  the  prosecution  was  that  the 
respondents  had  lured  the  deceased  from  Kansas  City  to  Topeka,  and  thence 
to  Wichita;  that  at  Wichita  they  had  drugged  him  and  murdered  him  by  set- 
ting fire  to  the  building  in  which  he  was.  The  evidence  showed,  among 
other  things,  that  on  the  day  before  the  murder  the  deceased  was  in  Topeka, 
and  there  bade  a  friend  good-by,  and  said  he  was  going  to  Wichita.  He  was 
never  seen  or  heard  of  afterwards.  It  was  held  that  the  declaration  of  the 
deceased,  that  he  was  going  to  Wichita,  was  properly  admitted  in  evidence, 
the  court  saying:  "Where  a  person  seems  to  be  preparing  to  leave  a  certain 
place,  and  does,  in  fact,  leave,  these  acts  and  declarations  may  be  given  in 
evidence,  along  with  other  evidence,  as  tending  to  show  that  such  person  did 
in  fact  go  to  such  other  place,  although  the  party  against  whom  they  are 
introduced  was  not  present  at  the  time  thg  acts  were  performed  or  the  declar- 
ations made." 

In  Burns  v.  State,  49  Ala.,  370  (S.  C,  1  Am.  Crira.  Rep.,  334),  the  respon- 
dent was  charged  with  murder.  The  evidence  tended  to-  show  that  deceased 
came  to  where  the  respondent  was  with  a  hostile  purpose.  The  respondent 
and  deceased  walked  off  together,  and  that  during  their  interview  the  respondent 
shot  the  deceased.  It  was  claimed  by  the  respondent  that  he  killed  the  deceased 
in  self-defense.  The  respondent  offered  to  prove  that  when  the  deceased 
started  to  find  him  he  said  that  he  intended  to  kill  the  respondent.  The  evi- 
dence was  excluded.     The  Supreme  Court  held  that  this  was  error,  and  that  the 
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evidence  was  admissible  as  a  part  of  the  res  gesta,  saying  that  this  evidence  was 
"  admissible  to  show  the  mental  status  of  the  deceased,  and  his  motive  in 
going  to  the  still-house,  and  in  inviting  an  interview  with  the  prisoner.  If 
there  is  no  other  evidence  of  the  facts  attending  the  killing,  this  evidence  may 
enable  the  jm-y  to  determine  who  was  the  aggressor,  and  may  propei'ly  gener- 
ate a  doubt  of  the  guilt  of  the  accused." 


Tatloe  V.  State. 

(53  Miss.,  84.) 

BieAMY  :  Proof  of  marriage  —  Miscondwat  of  Jurors  —  Giving  memorandum 
to  jury  —  Identity  of  the  first  wife — Marriage  by  con/tent  without  cere- 
many  —  Juror  —  Improper  conduct  —  Instructions  —  Pencil  memorandum 
by  mistake. 

On  ■  a  trial  for  bigamy,  proof  of  the  first  marriage  by  the  minister  who 
solemnized  the  rite,  and  the  marriage  license,  with  his  certificate 
thereon,  is  sufBcient  proof.  It  is  not  a  valid  objection  that  the  minister 
was  not  properly  ordained  as  a  minister  of  the  gospel,  according  to  the 
rules  and  regulations  of  his  church. 

Where,  in  bigamy,  the  first  wife  was  known  by  two  names,  the  question  to  be 
considered  by  the  jury  is  the  identity  of  the  woman,  and  not  her  name, 
and  it  is  proper  for  the  court  to  so  instruct  the  jury.  It  is  the  identity, 
and  not  the  name,  that  is  submitted  to  the  jury. 

It  is  improper  to  charge  the  jury  that  "a  marriage  was  good  without  any  cere- 
mony, and  by  the  mere  consent  of  the  parties,  if  the  parties  intended 
marriage,  and  that  intent  sufficiently  appears."    It  is  deficient  in  not  add- 
ing that  such  consent  and  intent  must  be  followed  up  by  actual  cohabita- , 
tion  thereunder  as  man  and  wife. 

However  improperly  jurors  may  talk  about  a  case  in  their  deliberations  upon 
it,  and  discuss  things  outside  of  the  testimony,  it  would  be  erecting  a 
standard  too  high,  and  would  result  in  a  defeat  of  justice,  to  set  aside  their 
verdict  because  they  will  do  so. 

The  district  attorney  asked,  and  the  court  gave,  a  lengthy  printed  instruction 
to  the  jury,  at  the  bottom  of  which  the  district  attorney  had  written  in 
pencil  these  words:  "This  is  among  a  people  of  loose  ways;  try  to  ele- 
vate your  race."  Held,  that  if  the  testimony  was  in  the  least  conflicting, 
or  the  guilt  of  prisoner  in  any  way  left  in  doubt,  the  court  should  grant  a 
new  trial.  But  where  it  is  impossible  for  the  jury  to  have  been  misled 
by  it,  and  the  guilt  of  the  accused  established  beyond  aU  doubt,  it  is  not 
sufficient  for  a  reversal. 

Eeeoe  to  the  circuit  court  of  Colfax  county. 

Hon.  J.  A.  Oer,  Judge. 

The  facts  of  the  case  necessary  to  a  full  understanding  of  the 
point  decided  are  set  out  in  the  opinion  of  the  court.  The  errors 
assigned  are : 

1.     Giving  instructions  for  the  state. 
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2.  Eefusing  instructions  asked  by  accused. 

3.  Refusing  to  grant  a  new  trial. 
Flanihen  c&  Beckett,  for  plaintiff  in  error : 

The  first  charge  for  the  state  is  too  broad.  Tlie  indictment 
charges  a  former  marriage  with  Maria  Calvert,  and  a  second 
marriage  with  Ann  Dawson.  These'  allegations  must  be  proved : 
24  Miss.,  569 ;  28  Miss.,  637 ;  8  S.  and  M.,  576.  The  jury 
should  have  acquitted  under  this  indictment :  3  Wharton's  Cr. 
L.,  §§  2625,  2627 ;  Ohio  v.  Moore,  3  West.  L.  Jour.,  134.  The 
offense  is  regulated  by  statute :  Eoscoe's  Cr.  Ev.,  p.  29'3 ;  1 
Bish.  Cr.  L.,  §  502.  The  first  marriage  must  be  valid :  Koscoe's 
Cr.  Ev.,  pp.  294,  300  ;  3  Wliart.  Cr.  L.,  §  2635.  In  prosecutions 
for  bigamy,  the  actual  marriage  must  be  proved :  Bouvier's  L. 
Die,  p.  110,  §  16 ;  p.  109,  §  12.  The  sixth  charge  is  too  broad 
in  criminal  cases.  It  is  laid  down  in  a  civil  case,  and  is  ohiter 
dictum,  in  DicJcinson  v.  Brown,  49  Miss.,  370.  Marriages  will 
not  be  presumed  in  cases  of  bigamy  as  in  civil  cases :  Roseoe's 
Cr.  Ev.,  p.  294. 

The  court  sliould  have  given  the  charges  asked  by  the  accused. 
The  state  must  prove  two  things :  1.  Tlie  two  marriages. 
2.  The  identity  of  the  parties :  Roseoe's  Cr.  Ev.,  pp.  294-305. 
One  of  the  jurors  prejudiced  the  case :  31  Miss.,  480 ;  3  How., 
27.  See  also  Morris'  State  Cases,  pp.  1051,  915,  674,  509,  476, 
.  473,  430,  399,  392,  113,  107. 

'  G.  E.  Harris,  attorney -general,  for  the  state  : 

The  first  charge  defines  the  offense :  Rev.  Code  1871,  §  2505. 
The  regularity  of  the  minister's  ordination  is  immaterial :  49 
Miss.,  357 ;  Const.  Miss.,  art.  12,  §  22. 

The  proof  establishes  a  marriage  binding  in  its  effect,  and  not 
dependent  upon  mere  consent  of  the  parties  followed  by  cohabi- 
tation, or  upon  any  presumption  of  law.  Both  the  first  and  second 
marriages  are  established,  and  the  accused  is  guilty  beyond  all 
possible  doubt,  and  I  respectfully  submit  that  there  is  no  error 
shown  in  the  record. 

Chalmees,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  convicted  of  the  crime  of  bigamy. 
The  contest,  as  usual  in  such  cases,  was  as  to  the  proof  of  the 
first  marriage.  We  think  it  was  most  conclusively  established. 
The  minister  who  solemnized  the  rites  testified  to  the  fact,  and 
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produced  the  marriage  license,  with  his  certificate  of  the  perfor- 
miance  of  the  ceremony  indorsed  thereon. 

It  is  objected  that,  according  to  his  own  testimony,  he  was  not 
properly  ordained,  as  was  shown  by  the  testimony  of  another 
minister  of  the  same  faith. 

It  is  well  settled  that  his  open  claim  of  being  a  minister,  and 
ihe  fact  that  he  was  generally  understood  and  recognized  and 
-acted  as  such,  is  all  that  is  necessary  :  Whart.  Cr.  L.,  §§  2634, 
713  ;  Rays  v.  The  People,  25  N.  Y.,  390. 

The  first  wife  was  known  by  two  names.  She  was  styled  in 
the  marj-iage  license  Maria  Draper.  She  was  married  as  Maria 
■Calvert,  was  usually  so  known,  and  was  so  named  in  the  indict- 
ment. It  was  sufficiently  proved  that  she  was  one  and  the  same 
person.  Nor  was  any  injustice  done  defendant  by  the  rulings 
■of  the  court  on  this  subject. 

The  jury  were  charged  that  "if  the  defendant  married  the 
first  time  any  woman  going  by  the  name  of  Maria  Calvert,  who 
is  shown  to  be  now  living,  then  the  identity  of  said  first  woman 
need  not  be  further  shown  than  that  she  was  the  person  actually 
married,  be  her  name  whatever  it  may." 

The  jury  were  thus  correctly  instructed  that  it  was  the  identity 
■of  the  person,  and  not  the  name,  that  was  submitted  to  them. 
The  jury  were  further  charged  that  a  marriage  was  good  without 
any  ceremony,  and  by  the  mere  consent  of  the  parties,  if  the 
parties  intend  marriage,  and  that  intent  sufficiently  appears. 
This  instruction  is  deficient  in  not  adding  that  such  consent  and 
intent  must  be  followed  up  by  actual  cohabitation  thereunder  as 
man  and  wife.  The  error  was  wholly  immaterial  in  this  case, 
however,  as  there  was  full  proof  of  a  valid  ceremony  and  actual 
■cohabitation. 

It  was  made  ground  for  the  motion  for  a  new  trial  in  the 
-court  below  that  one  of  the  jurors,  who  had  been  the  former 
master  of  the  defendant,  stated  in  the  jury-room  that  he  knew 
the  accused  had  at  least  three  wives.  This  was  made  to  appear 
by  the  affidavit  of  a  party  to  whom  this  juror  told  it  after  the 
-conviction,  stating  at  the  same  time  that  this  statement  by  him 
to  the  jury  had  produced  the  conviction.  IIoAvever  improper  it 
may  be  for  jurymen  to  discuss  in  their  deliberations  anything 
■outside  of  the  testimony,  it  would  be  erecting  too  high  a  standard 
-and  would  result  in  a  defeat  of  justice,  to  set  aside  their  verdict 
■because  they  will  do  so.     The  surmise  of  the  juror  in  this  case, 
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that  the  fact  stated  by  him  had  caused  the  conviction,  could  not 
of  course  be  considered  by  the  court. 

A  new  trial  was  also  asked  because  of  some  improper  words 
written  by  the  district  attorney  on  one  of  his  instructions. 

It  appears  that  the  district  attorney  had  a  lot  of  printed 
instructions  on  the  subject  of  reasonable  doubts.  One  of  these 
printed  copies  was  given  by  the  court  to  the  jury.  Its  admirable 
statement  of  the  doctrine  tempts  us  here  to  set  it  out : 

"  The  defendant  is  presumed  to  be  innocent  until  he  is  proved 
to  be  guilty,  and  this  presumption  extends  to  the  whole  crime 
charged  against  him — innocent  of  the  overt  act,  innocent  of  the 
felonious  intent,  innocent  of  the  whole  crime,  and  innocent  of  all 
its  parts ;  and  the  guilt  of  the  accused  must  be  fully  and  conclu- 
sively established  to  a  moral  certainty.  No  preponderance  of 
'evidence,  nor  weight  of  preponderant  evidence,  is  sufficient  to 
warrant  conviction  unless  it  is  so  convincing  as  to  generate  full 
belief,  to  the  exclusion  of  every  reasonable  doubt.  But  reason- 
able doubt  is  not  vague  conjecture,  nor  mere  supposition  or 
hypothesis,  but  it  is  such  doubt  as  reasonably  arises  out  of  the 
testimony — a  doubt  for  which  a  reason  can  be  given. 

"Mathematical  or  demonstrable  certainty  is  not  required. 
While  the  testimony  should  be  equal  to  that  which  controls  and 
decides  the  conduct  of  men  in  the  highest  and  most  important 
affairs  of  life,  all  that  is  required  to  enable  a  jury  to  return  a 
verdict  of  guilty  is,  after  a  comparison  and  consideration  of  all 
the  testimony,  to  believe  conscientiously  that  it  establishes  the 
guilt  of  the  defendant  as  charged." 

At  the  bottom  of  this  printed  charge,  the  district  attorney  had 
written  in  pencil  these  words  :  "  This  is  among  a  people  of  loose 
ways ;  try  to  elevate  your  race."  It  is  conceded  that  the  printed 
copy  upon  which  these  words  had  been  written  was  unintention- 
ally given  to  the  jury.  The  words  were  probably  intended  as 
affording  the  suggestion  of  a  point  to  be  elaborated  in  oral  argu- 
ment. It  is  insisted,  however,  that  inasmuch  as  the  accused  was 
a  colored  man,  and  a  number  of  his  own  race  were  on  the  jury, 
the  words  were  liable  to  be  mistaken  by  the  jurors  for  a  portion 
of  the  charge,  and  as  constituting  a  judicial  exhortation  to  con- 
vict the  prisoner  for  the  good  of  their  race.  If  we  could  believe 
that  such  a  mistake  could  possibly  have  been  made,  or  if  the 
testimony  was  in  the  least  conflicting,  or  the  guilt  of  the  prisoner 
in  any  way  left  in  doubt,  we  should  feel  it  our  diity  to  give  him 
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a  new  trial.     Deeming  it  impossible  that  the  jury  could  have 
been  misled,  and  the  guilt  being  established  beyond  any  room 
for  question,  we  must  decline  to  do  so. 
Judgment  affirmed. 

Note. — la  some  of  the  states  it  has  been  ?ielcl,  where,  in  a  criminal  case,  it 
was  found  necessary  to  prove  a  marriage  in  order  to  convict  the  defendant  of 
the  crime  with  which  he  was  charged,  that  all  the  requisites  essential  to  a 
valid  marriage  must  be  strictly  proved,  as  well  as  the  law  of  the  state  or 
country  where  the  marriage  was  celebrated,  and  also  that  the  admissions  of 
the  defendant,  cohabitation, .  a^d  reputation,  were  not  sufficient  evidence  of 
such  a  marriage.  But  experience  has  proven  that  such  a  rule  in  the  United 
States  amounts,  in  a  large  number  of  cases,  to  a  denial  of  justice.  Our  people 
are  migratory  in  their  habits,  and  very  many  of  our  foreign  born  citizens  were 
married  in  the  countries  where  they  were  born.  To  prove,  in  Missouri,  a 
marriage  which  was  celebrated  in  Bavaria,  or  even  in  Canada,  within  the  rule' 
adopted  in  some  cases,  is  oftentimes  an  impossible  task.  Doubtless,  because 
of  this  difficulty,  the  rule  has  been  modified,  and  the  better  doctrine  now  is, 
that  cohabitation,  reputation  and  admissions  are  sufficient  evidence  of  a  legal 
marriage  to  submit  to  a  jury.  The  following  are  the  principal  authorities  on 
this  subject: 

In  State  c.  Soswell,  6  Conn.,  446,  a  prosecution  for  incest,  the  majority  of 
the  court  held  that  "  neither  cohabitation,  reputation,  nor  the  confessions  of 
the  prisoner,"  are  admissible  to  prove  his  marriage,  following  Com.  v.  £/iitk- 
john,  15  Mass.,  163,  where  admissions,  cohabitation,  and  reputation  were 
held  insufficient  evidence  of  a  marriage,  and  a  conviction  reversed  on  that 
ground. 

In  People  v.  Humphrey,  7  Johns. ,  314,  where  the  only  evidence  of  the  mar- 
riage was  the  admission  of  the  prisoner  to  the  magistrate  before  whom  he  was 
brought,  it  was  decided  by  the  Supreme  Court  that  the  evidence  was  insuffi- 
cient. So  in  Oalmgan  v.  People,  1  Park  Cr.  (N.  Y.)>  378,  it  was  held  that  "in 
the  trial  of  an  indictment  for  bigamy,  the  confessions  of  the  defendant,  though 
supported  by  proof  of  cohabitation  and  reputation,  are  not  sufficient  to 
establish  the  first  marriage. ''  And  in  au  early  case  in  Michigan  (People  v. 
Lambert,  5  Mich.,  349),  a  conviction  for  bigamy  was  set  aside  because  the 
laws  of  New  Jersey,  where  the  marriage  took  place,  were  not  sufficiently 
proven,  the  court  holding  that  cohabitation  and  admissions  were  not  sufficient 
evidence  of  the  marriage,  and  that  "proof  not  only  of  a  marriage  in  fact,  but 
of  a  valid  marriage,  according  to  the  laws  of  New  Jersey,  must  be  made  by  the 
prosecution.''  But  in  a  later  case  in  Michigan  {Eutchins  v.  Kimmel,  31  Mich., 
136),  in  an  action  for  criminal  conversation,  the  court  hold  that  proof  of  the 
foreign  law  is  not  necessary.  Greenleaf  lays  it  down,  that  in  prosecutions  for 
bigamy  the  marriage  may  be  proved  "  by  the  deliberate  admission  of  the  pris- 
oner himself:"  3  Oreenl.  Eo.,  §  W4.  The  following  cases  hold  that  evidence 
of  the  admissions  of  the  defendant,  coupled  with  cohabitation  and  reputation, 
are  sufficient  evidence  of  a  marriage  to  leave  to  the  jury:  O'Neale  v.  Com.,  17 
Gratt.  (Va.),  583;  iJtotef.  Seals,  16  Ind.,  353;  Com.  v.  Uurtagh,  1  Ashm.  R.  (Pa.), 
373;  Wolfeirion  ®.  SiaU,  16  Ohio,  173;  Langtry  i>.  State,  30  Ala.,  536;  State  v.  Brit- 
ton,  4  McCord  (S.  C),  356;  Oayford'a  Case,  7  Me.,  57;  Com.  v.  Jaekion,  11  Bush 
(Ky.),  679,  S.  C,  1  Am.  Cr.  Rep.,  74.  'inWeatv.  State,  1  Wis.,  309,  the  court  hold 
Vol.  II— S 
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that  a  mere  admission  carelessly  made  by  the  defendant  that  the  woman 
charged  to  be  his  wife  is  his  wife,  is  insufficient  evidence  of  the  fact;  but 
that  a  serious  and  solemn  admission  by  the  defendant  that  a  marriage  was 
solemnized  between  them,  is  evidence  of  the  fact  sufficient  to  be  submitted  to 
a  jury.  Brown  v.  State,  53  Ala.,  338,  is  a  case  where  the  court,  not  denying 
the  general  rule  as  laid  down  in  Langtry  v.  State,  supra,  yet  hold  the  evidence 
in  that  case  insufficient.  Besides  the  case  cited  in  the  opinion,  (he  case  of 
State  V.  Abbey,  39  Vt.,  60,  is  an  authority  that,  upon  a  trial  for  bigamy,  evi- 
dence that  the  person  by  whom  a  marriage  ceremony  was  performed  was 
reputed  to  be,  and  that  he  acted  as  a  magistrate  or  minister,  is  admissible,  and 
is  sufficient  prima  facie  proof  of  his  official  or  ministerial  character. 


KiSTLEE  V.  State. 
(54  Ind.,  400.) 


BLACEMAili ;    Tndietment  —  SMdeiice  in  mitigation  of  punishment —  Charge  as 

to  good  character. 

An  indictment  which  alleges  in  substance  that  the  respondent  threatened  to 
falsely  accuse  the  prosecutor,  through  hand-bills  and  newspapers,  of 
keeping  a  woman  as  his  mistress,  with  intent  to  extort  money  or  property 
from  him,  is  sufficient  under  the  Indiana  statute :    3  R.  S.  1876,  p.  449. 

Where  the  jury  must  fix  the  punishment  of  the  respondent  if  they  find  him 
guilty,  the  respondent  has  a  right  to  prove  on  the  trial,  in  mitigation  of 
punishment,  that  he  has  already  been  imprisoned  on  the  same  charge,  for 
a  long  time,  and  the  jury  should  consider  such  evidence  in  mitigation  of 
punishment. 

It  is  error  for  a  court  to  modify  a  request  to  charge  that  "evidence  of  good 
character  is  to  be  taken  into  consideration  in  determining  the  guilt  or 
innocence  of  the  accused,"  by  adding,  "but  where  guilt  is  positively 
proved,  then  good  character  will  not  benefit  the  defendant."  Proof  of 
good  character  is  evidence  to  be  weighed  by  the  jury,  on  the  question  of 
the  defendant's  guilt,  irrespective  of  the  apparent  conclusiveness  or  incon- 
clusiveness  of  the  other  evidence. 

NiBLACK,  J.  The  indictment  in  this  case,  which  was  returned 
into  court  on  the  11th  day  of  November,  A.  D.  1875,  by  the 
grand  jury  for  Marion  county,  charged  "  that,  on  the  first  day  of 
August,  A.  D.  1874,  at  and  in  said  county  and  state,  one  John 
Kistler  did,  then  and  there,  unlawfully  and  feloniously,  verbally 
and  orally,  make  threats  to  one  Adam  Hereth  that  he,  the  said 
Kistler  would  falsely  accuse  the  said  Adam  Hereth  of  certain 
immoral  conduct  wliich,  if  true,  would  tend  to  and  would 
degrade  and  disgrace  the  said  Hereth,  to  wit,  that  he,  the  said 
Adam  Hereth,  had  been  keeping  one  Nellie  Deloss  as  his,  the 
said    Adam   Hereth's,   mistress,  and   had,   at  divers   times  and 
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places,  had  sexual  intercourse  with  and  carnal  knowledge  of  her, 
the  said  Nellie  Deloss,  not  being  lawfully  married  to  her,  the 
said  Nellie  Deloss,  and  having  then  and  there  a  lawful  wife  liv- 
ing, which  said  charge  and  accusation  he,  the  said  John  Kistler 
did,  then  and  there,  verbally  and  orally,  to  the  said  Hereth, 
threaten  to  publish,  by  having  it  printed  in  the  public  newspa- 
pers and  prints  then  and  there  in  circulation  among  the  people 
of  said  county  and  state,  and  by  having  the  same  printed  in  the 
form  of  circulars  and  hand-bills,  and  distributed  among  the 
people  of  said  county,  with  intent,  then  and  there,  and  thereby, 
to  extort,  gain,  and  obtain  from  him,  the  said  Adam  Hereth, 
chattels,  moneys  and  valuable  securities  of  him,  the  said  Adam 
Hereth,  the  kind,  character,  description  and  value  of  said  chattels, 
moneys  and  valuable  securities  being  to  said  jurors  unknown,  and 
with  intent,  then  and  there,  and  thereby,  to  gain  other  pecuniary 
advantages  of  said  Hereth,  the  exact  nature  of  which  are  to  the 
grand  jurors  unknown,  and  can  not  be  given." 

A  motion  to  quash  the  indictment  was  entered  and  overruled, 
and  the  defendant  excepted. 

Upon  a  plea  of  not  guilty,  and  a  trial  by  a  jury,  there  was  a 
verdict  of  guilty,  fixing  the  punishment  at  imprisonment  for 
three  years  in  the  state  prison.  The  court,  after  considering  and 
overruling  a  motion  for  a  new  trial,  and  properly  noting  excep- 
tions, rendered  judgment  on  the  verdict. 

The  appellant  assigns  for  error  in  this  court : 

1st.     The  overruling  of  the  motion  to  quash  the  indictment. 

2d.     The  overruling  the  motion  for  a  new  trial. 

This  case  was  in  this  court  before,  on  a  previous  indictment. 
See  Mistier  v.  The  State,  50  Ind.,  229.  The  indictment  was  then 
held  to  be  defective,  and  the  judgment  on  it  was  reversed  on 
that  accoimt. 

The  indictment  now  before  us  is  free  from  the  objection  held 
to  be  well  taken  to  the  former  indictment,  and  is,  we  think,  sub- 
stantially sufficient  under  the  statute.  See  2  R.  S.  1876,  p.  MQ. 
"We  are,  therefore,  of  the  opinion  that  the  court  did  not  err  in 
overruling  the  motion  to  quash  the  indictment. 

On  the  trial  of  the  cause  the  appellant  offered  to  prove,  in 
mitigation  of  any  punishment  which  might  be  adjudged  against 
or  inflicted  upon  him,  that  he  had  already  been  imprisoned  in  the 
county  jail  and  in  the  state  prison,  for  the  period  of  eighteen 
months,  for  the  same  offense  on  which  he  was  then  on  trial.     The 
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court  refused  to  permit  him  to  make  this  proof,  and  that  refusal 
was  one  of  the  causes  assigned  for  a  new  trial. 

Our  constitution  provides  that  "  cruel  and  unusual  punishment 
shall  not  be  inflicted,"  and  that  "  all  penalties  shall  be  propor- 
tioned to  the  nature  of  the  offense."  See  Constitution,  art.  1^ 
sec.  16,  1  K.  S.  1876,  p.  23. 

This  provision  of  our  constitution,  which  is  so  entirely  in 
accord  with  the  principles  of  natural  justice  and  of  an  enlight- 
ened public  policy,  lays  down  certain  fundamental*rules  which 
are  obligatory  in  the  administration  of  public  justice  in  thia 
state. 

According  to  the  old  law,  all  the  jury  had  to  do  was  to  deter- 
mine the  question  of  guilt  or  innocence.  It  was  the  duty  of  the 
court,  after  a  verdict  of  guilty,  to  declare  the  punishment  which 
the  law  imposed.  If  any  discretion  was  permitted  as  to  the  pun- 
ishment, that  discretion  was  exercised  by  the  court  alone.  Cir- 
cumstances, whether  in  aggravation  or  in  mitigation,  were  con- 
sidered by  the  court,  when  brought  to  its  attention  by  the 
evidence. 

We  think  it  still  the  correct  practice,  when  it  devolves  upon 
the  court  to  determine  the  punishment,  either  upon  its  own  find- 
ing or  on  a  plea  of  guilty,  for  it  to  hear  evidence  in  aggravation 
or  in  mitigation,  as  the  case  may  be,  where  there  is  any  discre- 
tion as  to  the  punishment. 

In  our  present  criminal  code,  it  is  enacted  that,  "  "When  the 
defendant  is  found  guilty,  the  jury  must  state  in  their  verdict 
the  amount  of  fine,  and  the  punishment  to  be  inflicted : "  2  K.  S. 
1876,  p.  404,  sec.  116. 

This  is,  in  substance,  a  re-enactment  of  what  has  long  been  the 
law  of  our  state.  Hence  our  juries,  in  criminal  causes,  are  not 
only  required  to  determine  the  punishment,  where  there  is  a  ver- 
dict of  guilty,  but  are  also  invested  with  all  the  discretionary 
power  in  regard  to  such  punishment  that  formerly  belonged 
exclusively  to,  which,  under  certain  circumstances,  is  still  exer- 
cised by,  the  courts.  While  punishing  the  guilty,  they  are, 
equally  with  the  courts,  required  to  see  to  it  that  no  cruel  and 
unusual  punishments  are  inflicted,  and  that  all  penalties,are  pro- 
portioned to  the  nature  of  the  offense. 

In  considering  the  question  of  the  nature  or  the  extent  of  the 
punishment,  the  juries  are  now  fairly  entitled  to  all  latitude 
which  the  courts  have  rightly  exercised,  in  hearing  evidence  tend- 
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ing  to  enlighten  them  in  the  exercise  of  a  sound  judicial  discretion. 
Where  a  person  has  already  suffered  some  punishment  on  account 
■of  an  alleged  offense,  we  think  he  ought  to  be  entitled  to  prove 
such  punishment  in  mitigation  of  any  further  punishment  which 
might  be  inflicted,  on  a  subsequent  trial  for  the  same  offense. 
Any  other  rule  would  make  it  hazardous  for  a  person  convicted 
on  an  erroneous  judgment  to  ask  for  a  reversal  of  the  judgment 
after  any  considerable  portion  of  the  punishment  has  been  inflicted. 
Any  other  rule  would  have  the  effect,  in  many  cases,  of  with- 
holding evidence  proper  to  be  considered  in  adjusting  the  pun- 
ishment to  the  nature  of  the  offense.  So,  where  a  defendant  has 
been  imprisoned  in  the  county  jail,  on  a  criminal  charge,  previous 
to  his  trial,  we  think  he  is  entitled  to  prove  that  imprisonment 
on  the  trial,  as  a  circumstance  to  be  considered  by  the  jury  in 
•connection  with  the  punishment,  if  he  shall  be  found  guilty. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  refusing 
to  permit  the  appellant  in  this  cause  to  prove  his  previous  impris- 
onment in  the  county  jail  and  in  the  state  prison,  in  mitigation 
of  the  subsequent  punishment  which  was  liable  to  be  inflicted 
upon  him,  and  as  the  punishment  imposed  was  greater  than  the 
minimum  authorized  in  such  cases,  he  may  have  been  injured  by 
this  refusal. 

After  the  evidence  had  been  concluded,  the  appellant,  amongst 
other  things,  requested  the  court  to  instruct  the  jury,  that 
"  evidence  of  good  character  is  admissible  in  criminal  cases,  and, 
when  proved,  is  to  be  taken  into  consideration  -in  determining 
the  guilt  or  innocence  of  the  accused."  This  instruction  the 
•court  gave,  but  with  the  following  modiflcation :  "  But  where 
the  guilt  is  positively  proved,  then  good  character  will  not  bene- 
fit the  defendant."  To  this  modification  the  appellant  excepted, 
■and  the  action  of  the  court  in  making  it  was  also  assigned  as  one 
of  the  causes  for  a  new  trial. 

It  was  formerly  very  generally  held  that  the  previous  good 
character  of  the  defendant,  in  a  criminal  proceeding,  could  only 
be  taken  into  consideration  in  a  doubtful  case.  A  leading  case, 
holding  that  view  of  the  law,  is  that  of  The  United  States  v. 
Jioudenhush,  1  Bald.,  514.  In  that  case  there  was  evidence  of 
the  previous  good  character  of  the  defendant.  The  court 
instructed  the  jury  that  evidence  of  the  previous  good,  or  the 
previous  bad  character  of  the  defendant  might,  in  certain  con- 
tingencies, be  considered  by,  and  have  weight  with  them,  but 
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that  "  when  the  evidence  is  clear,  either  way,  character  is  out  of 
the  question." 

In  3  Kuss.  Crimes,  300,  it  is  said  that  "  juries  have  generally 
been  told  that  where  the  facts  proved  are  such  as  to  satisfy  their 
minds  of  the  guilt  of  the  party,  character,  however  excellent,  is 
no  subject  for  their  consideration ;  but  that  when  they  entertain 
any  doubt  as  to  the  guilt  of  the  party,  they  may  properly  turn 
their  attention  to  the  good  character  which  he  has  received. 
It  is,  however,  submitted  with'  deference  that  the  good  character 
of  the  party  accused,  satisfactorily  established  by  competent 
witnesses,  is  an  ingredient  which  ought  always  to  be  submitted 
to  the  consideration  of  the  jury,  together  with  the  other  facts^ 
and  circumstances  of  the  case.  The  nature  of  the  charge,  and 
the  evidence  by  which  it  is  supported,  will  often  render  such 
ingredient  of  little  or  no  avail;  but  the  more  correct  course 
seems  to  be,  not  in  any  case  to  withdraw  it  from  consideration,, 
but  to  leave  the  jury  to  form  their  conclusion,  upon  the  whole- 
of  the  evidence,  whether  an  individual  whose  character  was  pre- 
viously unblemished,  has  or  has  not  committed  the  particular 
crime  for  which  he  is  called  upon  to  answer."  See,  also,  3 
Greenl.  Ev.,  25,  in  which  a  like  modern  rule  is  laid  down. 

In  the  case  of  Reinsen  v.  The  People,  43  N.  Y.,  6,  the  charge- 
to  the  jury  in  the  court  below  was,  in  substance,  very  similar  tO' 
the  one  we  are  considering.  In  reviewing  that  charge,  the  court 
of  appeals  say  :  "  It  was  error  to  charge  the  jury  that  in  any 
case  evidence  of  good  character  would  be  of  no  avail.  There  is 
no  case  in  which  the  jury  may  not,  in  the  exercise  of  a  sound 
judgment,  give  a  prisoner  the  benefit  of  a  previous  good  charac- 
ter. !No  matter  how  conclusive  the  other  testimony  may  appear 
to  be,  the  character  of  the  accused  may  be  such  as  to  create  a 
doubt  in  the  minds  of  the  jury,  and  lead  them  to  believe,  in 
view  of  the  improbabilities  that  a  person  of  such  character  would 
be  guilty  of  the  offense  charged,  that  the  other  evidence  in  the- 
case  is  false,  or  the  witnesses  mistaken.  An  individual  accused 
of  crime  is  entitled  to  have  it  left  to  the  jury  to  form  their  con- 
clusion upon  all  the  evidence,  whether  he,  if  his  character  was- 
previously  umblemished,  has  or  has  not  committed  the  particular 
crime  alleged  against  him."  The  court  then  cites  Euss.  Crimes 
and  Greenl.  Ev,,  supra. 

In  the  case  of  Stover  v.  The  People,  56  JST.  Y.,  315,  the  court 
held,  that  it  was  erroneous  to  charge  that  "  when  there  is  direct 
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evidence  of  the  commission  of  a  crime  by  a  prisoner,  then,  good 
character  goes  for  naught." 

The  weight  of  modern  authority  seems  to  be  overwhelmingly 
in  favor  of  the  rule  that  proof  of  good  character  constitutes  an 
ingredient  to  be  considered  by  the  jury,  in  all  criminal  cases, 
without  reference  to  the  apparently  conclusive  or  inconclusive 
character  of  the  other  evidence.  See  State  v.  Henry,  5  Jones, 
]Sr.  C,  65 ;  Rex  v.  Stannard,  7  Car.  and  P.,  673 ;  1  Whart. 
Grim.  Law,  7th  ed.,  eU. 

We  are  of  the  opinion  that  the  court  below  also  erred  in 
making  the  modification  it  did  to  the  instructions  prayed  for  by 
the  appellant,  and  in  giving  the  instructions  as  thus  modified. 

Other  questions  are  raised  on  the  record  and  discussed  by  the 
appellant  in  his  brief,  but  the  conclusions  at  which  we  have 
arrived,  render  it  unnecessary  for  us  to  consider  them  as  at 
present  presented.  , 

The  judgment  is  reversed,  and  the  clerk  is  directed  to  issue 
the  proper  notice  to  the  warden  of  the  state  prison. 


State  v.  "Wailb. 

(54  Ind.,  561.) 

Bbibeby;    Void  promissory  notes — Indictment. 

An  indictment,  charging  a  prosecuting  officer  with  receiving  the  promissory 
note  of  an  accused  person  as  a  bribe  to  influence  his  official  conduct  in 
favor  of  the  accused  person  in  a  criminal  prosecution  then  pending,  is 
bad.  A  promissory  note,  given  for  such  a  purpose,  is  absolutely  void. 
To  make  out  a  case  of  bribery,  it  must  be  shown  that  the  officer  actually 
received  something  of  value. 

NiBLAOK,  J.  This  was  a  prosecution  for  bribery,  under  sec- 
tion thirty-nine  of  that  portion  of  the  criminal  code  which  defines 
and  punishes  felonies.     See  E.  S.  1876,  p.  443. 

The  indictment  contains  three  counts.  Omitting  the  merely 
formal  parts,  the  first  count  charges  "  that  on  the  6th  day  of  July 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
four,  one  James  P.  Waugh  and  George  H.  Waugh,  were  then 
and  there  charged  with  having  committed  a  felony,  to  wit,  hav- 
ing theretofore,  to  wit,  on  the  4th  day  of  July,  in  the  year  1874, 
at  said  county  of  Boone  and  state  aforesaid,  feloniously  attempted 
to  commit  a  violent  injury  upon  the  person  of  one  Elizabeth 
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"Waugh,  they,  the  said  George  H.  "Waugh  and  James  P.  Wangh, 
then  and  there  having  a  present  ability  to  commit  said  injury,  by 
then  and  there  feloniously,  purposely  and  with  premeditated 
malice,  shooting  at  and  against  the  said  Elizabeth  Waugh, 
with  a  certain  pistol  then  and  there  loaded  with  gunpowder  and 
leaden  shot,  which  the  said  George  II.  Waugh  and  James  P. 
AVaugh  then  and  there  in  their  hands  held,  with  intent,  then  and 
there  and  thereby,  her,  the  said  Elizabeth  Waugh,  feloniously, 
purposely  and  with  premeditated  malice  to  kill  and  murder. 
That  afterwards,  to  wit,  on  the  12th  day  of  September,  in  the 
year  of  1874,  the  grand  jury  of  the  county  of  Boone,  and  state  of 
Indiana,  duly  returned  into  open  court  an  indictment  against  the 
said  George  H.  Waugh  and  James  P.  Waugh,  then  and  thereby 
and  therein  charging  and  representing  them,  the  said  George  H. 
Waugh  and  James  P.  Waugh,  with  the  offense  and  felony  afore- 
said ;  and  said  indictment,  so  returned,  was  then  and  there  pend- 
ing and  undisposed  "  (of) ;  "  and  the  grand  jurors  aforesaid  do  say 
that  William  B.  Walls,  on  the  7th  day  of  ]S'"ovember,  A.  D.  1875, 
at  the  county  of  Boone,  and  state  of  Indiana,  was  then  and  there 
an  officer  intrusted  with  the  administration  of  justice,  to  wit, 
prosecuting  attorney  within  and  for  the  twentieth  judicial  circuit 
of  Indiana,  duly  elected,  qualified  and  acting  as  such.  That,  as 
such,  it  became  and  was  the  lawful  duty  of  him,  the  said  William 
B.  Walls,  on  behalf  of  the  state  of  Indiana,  to  prosecute  the  said 
indictment  so  pending  against  the  said  James  P.  Waugh  and 
George  H.  Waugh.  That  the  said  William  B.  Walls,  being 
prosecuting  attorney  as  aforesaid,  on  the  day  and  year  aforesaid, 
at  said  county  of  Boone  and  state  aforesaid,  did  then  and  there 
unlawfully,  corruptly  and  feloniously  receive,  accept  and  take 
from  said  James  P.  Waugh  an  undue  reward,  to  wit,  the  promis- 
sory note  of  the  said  James  P.  Waugh  and  one  Daniel  P.  Waugh, 
payable  to  hinj,  the  said  William  B.  Walls,  and  calling  for  the 
sum  of  twenty-five  dollars,  said  promissory  note  being  then  and 
there  of  the  value  of  twenty -five  dollars,  with  the  felonious  intent 
that  said  undue  reward  should  then  and "  (there)  "  influence  his 
behavior  in  office,  as  such  prosecuting  attorney,  in  the  prosecu- 
tion of  the  offense  and  felony  aforesaid." 

The  second  count  of  the  indictment  was  substantially  the  same 
as  the  first,  except  that  the  promissory  note  charged  to  have  been 
received  by  the  said  Walls,  of  the  said  James  P.  Waugh  and  the 
said  Daniel  P.  Waugh,  was  alleged  to  be  for  the  sum  of  one 
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Inindred  and  twenty-five  dollars,  and  the  value  of  one  hundred 
and  twenty-five  dollars. 

There  being  no  question  before  us  arising  out  of  or  upon  the 
third  count,  it  is  unnecessary  that  we  shall  repeat  here  what  was 
charged  in  it. 

The  court,  on  the  defendant's  motion,  quashed  the  first  and 
second  counts  of  the  indictment.  The  prosecuting  attorney 
reserved  exceptions  and  then  entered  a  nolle  prosequi  to  the  third 
count,  and  prayed  and  obtained  an  appeal  to  this  court. 

The  statute  under  which  this  indictment  was  found,  so  far  as 
it  applies  to  the  case  before  us,  may  be  read  as  follows : 

"If  any  ofiicer  intrusted  with  the  administration  of  justice 
"*  *  *  shall  take  any  money,  gift,  property  or  undue  reward, 
to  influence  his  behavior,  *  *  *  or  action  in  oiSce  or  dis- 
charge of  official  duty,  *  *  *  such  ofiicer  *  *  *  shall, 
on  conviction  thereof,  be  fined  in  any  sum  not  exceeding  ten 
thousand  dollars  and  be  imprisoned  in  the  state  prison  for  any 
determined  period,  not  exceeding  ten  years,  and  be  ineligible  to 
hold  any  oflBce  of  trust  or  profit,  and  disfranchised  for  any  deter- 
minate period." 

It  is  insisted  that  the  first  and  second  counts  of  the  indictment 
are  both  defective  in  two  essential  particulars  :  First.  Because 
it  is  not  charged  in  either  of  them  that  the  undue  reward  alleged 
to  have  been  taken  by  the  appellee  was  to  prevent  the  prosecu- 
tion and  conviction  of  the  said  James  P.  Waugh. 

Second.  Because  nothing  of  value  is  alleged,  by  either  of 
them,  to  have  been  taken  or  accepted  by  the  appellee  as  an  undue 
reward. 

"We  think  the  first  objection  is  not  well  taken.  The  indict- 
ment charges  the  offense  in  substantial  accordance  with  the 
language  used  in  the  statute  in  defining  it.  That,  as  a  rule,  is 
sufiBcient.  See  Odell  v.  The  State,  34  Ind.,  543 ;  and  authorities 
there  cited. 

It  is  against  good  morals,  against  public  policy  and  inconsis- 
tent with  the  public  safety  that  any  merely  mercenary  considera- 
tion shall  be  allowed  to  infiuence  the  official  conduct  of  any  officer 
intrusted  with  the  administration  of  justice,  and  hence  it  was, 
doubtless,  that  the  statute  we  have  above  quoted  was  made  so 
general  and  so  comprehensive  in  its  terms. 

In  our  judgment,  the  acceptance  by  such  officer  of  any  money, 
gift,  property  or  undue  reward,  with  the  corrupt  purpose  and 
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intent  that  his  behavior  in  office  or  the  discharge  of  his  official 
duty,  shall  be  influenced  thereby  in  any  particular  cause,  matter 
or  proceeding,  constitutes  a  crime  under  this  statute,  and  we 
think  it  unnecessary  to  charge  what  particular  effect  it  was 
intended  such  acceptance  should  have  on  the  officer's  official  con- 
duct. It  seems  to  us  quite  sufficient  to  charge  that,  in  regard  to- 
a  specified  official  duty  he  corruptly  and  feloniously  accepted  an 
undue  reward.  "When,  however,  it  was  intended  that  the  undue 
reward  should  bring  about  or  secure  some  particular  illegal  or 
improper  result,  or  when  some  malfeasance  in  office  has  actually 
resulted  therefrom,  we  think  it  better  that  this  intended  result 
or  actual  malfeasance  should  be  charged  in  the  indictment,  so- 
that  the  true  character  of  the  offense  may  be  made  more  to- 
appear ;  but  we  regard  the  question  as  to  what  -influence  the 
undue  reward  may  have  had,  or  was  intended  to  have,  or  may 
have  failed  to  have  on  the  official  conduct  of  the  officer  as  a  cir- 
cumstance to  be  considered,  either  in  aggravation  or  in  mitiga- 
tion of  the  offense,  as  the  case  may  require,  having  reference  to- 
all  the  facts  connected  with  it. 

The  second  objection  to  the  counts  of  the  indictment  before 
us  we  regard  as  well  taken,  and  as  fatal  to  these  counts.  Te 
make  out  a  case  of  bribery  under  the  statute  governing  this  pro- 
ceeding, it  must  be  shown  that  the  officer  actually  received  some- 
thing of  value.  It  is  not  enough  to  charge  that  something  of 
value  was  promised  to  be  paid  or  promised  to  be  given  to  him. 
Such  a  promise  could  not  be  enforced,  and  hence  can  not  be  con- 
sidered as  having  any  real  value. 

A  note  executed  to  a  public  officer  to  improperly  influence  his 
official  conduct  is  not  only  without  a  valid  consideration,  but  is 
against  public  policy,  and  hence  utterly  void. 

For  this  reason,  the  notes  alleged  to  have  been  executed  by  the 
said  James  P.  Waugh  and  Daniel  P.  Waugh  to  the  appellee,  to 
influence  his  behavior  in  office,  as  they  are  described  in  the 
indictment,  must  be  held  to  be  void  and  of  no  value,  and  not  to 
have  constituted  an  undue  reward  within  the  meaning  of  the 
statute. 

However  reprehensible  the  alleged  conduct  of  the  appellee 
may  be  considered,  as  a  breach  of  official  and  professional  duty, 
we.  are  of  the  opinion  that  the  court  below  did  not  err  in  quash- 
ing the  first  and  second  counts  of  the  indictment  against  him. 

The  judgment  is  affirmed. 
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Note.— That  a  note,  given  to  secure  the  suppression  or  discontinuance  of  a 
criminal  prosecution  is  void,  see  SmM  v.  Richwrds,  39  Conn.,  333;  Brown  v. 
Padgett,  36  Geo.,  609;  Swan  v.  Chandler,  8  B.  Mon.  (Ky.),  97;  Com.  ».  John- 
son, 3  Oush.  (Mass.),  534;  Murphy  v.  Botomer,  40  Mo.,  67;  Plurrwr  v.  Smith, 
5  N.  H.,  553;  Poi-ter  v.  Savens,  37  Barb.,  343;  Bowen  v.  Buck,  38  Vt.,  308. 
But  this  rule  does  not  apply  in  cases  of  misdemeanor,  where  the  party  has  a 
remedy  by  civil  action,  as  in  cases  of  assault  and  battery,  and  the  like: 
Mathison  v.  Hauks,  3  Hill  (8.  C),  635;  or  in  bastardy  oases:  Burgen  v.  Straug- 
han,  7  J.  J.  Marsh.  (Ky.),  583;  Says  v.  McFa/rlan,  33  Geo.,  699;  Weaver  i>. 
Waterman,  18  La.  Ann.,  341;  Rowe  v.  Utclifield,  3  Allen  (Mass.),  443;  Bice  v. 
MaxweU,  31  Miss.  (13  Smed.  and  M.),  289;  Stephens  v.  Spiers,  35  Mo.,  386; 
Sharp  V.  ,  9  N.  J.  L.,  353;  Payne  «.  Eden,  3  Gaines  R.,  213;  Max- 
well V.  Campbell,  8  Ohio  St.,  265;  Wright  v.  Priest,  3  Vt.,  507;  Robinson  v. 
Crenshaw,  3  Stew,  and  P.  (Ala.),  376.  Generally,  it  may  be  said  that  notes 
given  to  secure  one's  influence  in  any  form,  for  the  purpose  of  influencing 
any  officer  or  body  intrusted  with  a  public  duty,  are  void.  See  Buck  v. 
Bank,  37  Mich.,  393;  Pingry  v.  WasKbum,  1  Aiken,  364;  CUpxdng  v.  Bep- 
baugh,  5  W.  and  S.,  315;  HatzfieU  «.  Gulden,  7  Watts,  152;  Puller  ■».  Ba/we, 
18  Pick.,  473;  Wood  v.  McCann,  6  Dana,  366;  Marshall  «.  B.  &  0.  B.  R.  Co., 
16  How.,  314;  Sedgwick  v.  Stanton,  14  N.  Y.,  389;  Prankfort  v.  Winterport,  54 
Me.,  250;  Martin  v.  Wade,  37  Cal.,  168. 


State  v.  Waed. 
(43  Conn.,  489.) 

BUBGLAKY. 


A  person,  in  the  night  season,  entered  a  dwelling-house,  without  breaking, 
for  the  purpose  of  committing  a  felony,  but  broke  out  in  making  his 
escape.     Seld  to  be  burglary. 

Infoemation  for  burglaiy ;  brought  to  the  Superior  Court  in 
Hartford  county,  and  tried  to  the  jury,  on  the  plea  of  not  guilty, 
before  Pardee,  J. 

On  the  trial  the  attorney  for  the  state  offered  evidence  to  prove 
and  claimed  to  have  proved,  that  the  defendant  entered  the 
house  of  one  Gantz,  in  the  night  season,  through  a  window  in 
the  second  story  of  the  house,  about  fifteen  feet  from  the  ground, 
which  window  was  raised  about  six  inches  and  supported  in  this 
position  by  an  oil  can,  with  intent  to  steal  the  goods  of  one 
Davis,  then  in  the  room ;  and  that  he  unlocked  the  door  of 
Davis's  room  and  the  outer  door  of  the  house  for  the  purpose  of 
making  his  escape  therefrom. 

The  attorney  asked  the  court  to  charge  the  jury,  as  matter  of 
law,  that,  if  they  found  the  above  facts  to  be  proved  beyond  a 
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reasonable  doubt,  tbey  would  support  a  verdict  of  guilty  upon 
the  charge  contained  in  the  information ;  and  the  court  so 
charged. 

The  jury  having  returned  a  verdict  of  guilty,  the  prisoner 
moved  for  a  new  trial  for  error  in  the  charge  of  the  court. 

A.  F.  Eggleston,  in  support  of  the  motion  : 

1.  The  breaking  out  of  the  house  was  not  felony  at  common 
law.  Sir  Matthew  Hale  says  in  his  Pleas  of  the  Crown,  p.  554, 
"  If  a  man  enters,  in  the  night  time^  by  the  doors  open,  with  the 
intent  to  steal,  and  is  pursued,  whereby  he  opens  another  door 
to  make  his  escape,  this  I  think  is  not  burglary,  for  f regit  et 
exivit,  nqn  /regit  et  intravit."  And  Coke  says  a  burglar  is  "  he 
that  by  night  IreaJceth  and  entereth  into  a  mansion  house  with 
intent  to  commit  a  felony." 

2.  But  the  attorney  for  the  state  relies  upon  the  English 
statute  of  12  Anne,  as  having  become  a  part  of  the  common  law 
of  this  state.  That  statute  provides  that  "  if  any  person  shall  enter 
into  the  dwelling-house  of  another  by  day  or  by  night,  without 
breaking  the  same,  with  an  intent  to  commit  felony,  or,  being  in 
such  house,  shall  commit  any  felony,  and  shall,  in  the  night  time, 
break  the  said  house  to  get  out  of  the  same,  such  person  is,  and 
shall  be,  adjudged  and  taken  to  be  guilty  of  burglary."  The 
preamble  to  that  act  is  as  follows :  "  "Whereas  there  has  been 
some  doubt  whether  the  entering  into  the  mansion  house  of 
another,  without  breaking  the  same,  with  an  intent  to  commit 
some  felony,  and  breaking  the  said  house  in  the  night  time  to 
get  out,  be  burglary,  be  it  declared  and  enacted,  etc."  This  act 
was  passed  after  Sir  Matthew  Hale  had  expressed  the  opinion  we 
have  quoted,  and  in  view  of  the  prevailing  opinion  to  the  same 
effect  as  to  the  common  law  upon  the  point  ia  question,  and 
must  be  regarded  as  an  original  enactment  setting  aside  the  com- 
mon law  and  not  declaratory  of  it. 

3.  _  This  statute  has  never  become  a  part  of  the  common  law 
of  this  state.  No  authority  holds  that  an  English  statute,  passed 
subsequently  to  the  emigration  of  our  ancestors,  constitutes  a 
part  of  the  common  law  of  this  country.  It  must  have  passed 
before :  1  Kent  Com.,  473.  The  colony  of  Connecticut  dates 
from  1635.  It  received  its  charter  in  1662.  The  statute  12 
Anne  was  enacted  in  1713.  At  the  head  of  the  statute  book  of 
the  colony  of  Connecticut,  from  1650  to  1784,  appears  the  fol- 
lowing significant  law :     "  Be  it  enacted  by  the  governor,  council 
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and  representatives  in  general  court  assembled,  that  no  man's  life 
shall  be  taken  away,  no  man's  honor  or  good  name  shall  be 
stained,  no  man's  person  shall  be  arrested,  *  *  *  unless  it 
be  by  virtue  or  equity  of  some  express  law  of  this  colony,  war- 
ranting the  same,  established  by  the  general  court,  and  sufficiently 
published ;  or  in  case  of  the  defect  of  such  law,  in  any  particu- 
lar case,  by  some  clear  and  plain  rule  warranted  by  the  word  of 
God."  This  colonial  enactment  precedes  the  statute  of  12  Anne 
by  sixty-three  years.  But  the  common  law  of  England,  as  such, 
has  never  had  any  force  in  the  state  of  Connecticut,  much  less 
any  English,  penal  statute,  enacted  seventy-eight  years  after  our 
existence  as  a  colony :  Mtch  v.  Bravnard,  2  Day,  189.  The 
l^ew  York  and  Massachusetts  decisions  are  of  no  assistance  in 
the  discussion  of  this  matter,  becaase  in  the  Massachusetts  colony 
the  common  law  of  England  was  accepted  and  put  in  practice  in 
all  the  courts  in  that  province  by  special  commission  of  the  king, 
and  since  then  the  English  common  law,  so  far  as  applicable  to 
our  situation  and  government,  has  been  recognized  and  adopted 
as  one  entire  system  by  the  constitutions  of  those  states :  1  Kent 
Com.,  472.  ^Notwithstanding  all  this,  the  state  of  New  York 
has  deemed  it  prudent  to  place  upon  its  statute  book  substantially 
the  statute  of  12  Anne,  apparently  "  being  in  some  doubt "  as  to 
its  being  a  part  of  their  common  law.  Connecticut  has  never 
assumed,  in  its  courts  of  justice,  or  declared  by  statute,  the 
12  Anpe  as  the  law  of  this  state.  The  only  adoption  of  English 
statutes  by  the  courts  of  this  state  has  been  that  of  ancient 
statutes,  not  penal,  whose  corrective  and  equitable  principles  had 
become  so  interwoven  with  the  common  law  as  to  be  scarcely 
distinguishable  therefrom :  Strong's  Case,  Kirby,  345;  Fitch  v. 
Bradnard,  2  Day,  189. 

W.  Hamersley,  state's  attorney,  contra : 

1.  The  statute  12  Anne  is  declaratory  of  the  common  law : 
1  Kussell  on  Crimes,  792.  It  is  so  expressed  by  the  act  itself. 
The  whole  reason  of  the  thing  is  in  favor  of  the  view  that  makes  a 
breaking  out  burglary  as  much  as  a  breaking  in.  Burglary  is 
not  an  offense  against  property.  It  is  an  offense  against  security. 
The  attempt  to  commit  a  felony  becomes  an  actual  felony  by 
reason  of  the  violation  of  the  security  of  the  dwelling-house  by 
night.  The  security  of  the  house  is  just  as  much  violated  by  a 
breaking  at  the  time  of  the  exit  as  at  the  time  of  the  entry.  The 
felonious  intent  accompanies  the  burglar  throughout  his  attempt 
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The  attempt  is  one  act  from  the  entry  to  the  exit.  It  is  imma- 
terial at  what  stage  of  the  act  the  violence  is  committed,  whether 
at  the  entry,  after  the  entry  and  before  the  exit,  or  at  the  exit. 
Or  rather,  the  attempt  being  one  act,  it  is  not  divisible  for  any 
such  purpose ;  a  breaking  during  the  attempt  aflects  the  whole 
act.  This  view  of  the  law  of  burglary  has  been  adopted  by  the 
American  text-books  without  exception,  and  has  not  been  ques- 
tioned in  any  reported  decision  :  2  Swift  Dig.,  331 ;  2  Bennett 
and  Heard's  Lead.  Cas.,  62 ;  2  Bishop  Grim.  Law,  §§  84,  86  ;  3 
Greenl.  Ev.,  §  76  ;  Sand's  Case,  6  Soger's  City  Hall  Eecorder,  1. 
2.  The  common  law  of  England,  so  far  as  the  same  was  con- 
sistent with  the  local  circumstances  of  the  colony,  was  the  com- 
mon law  of  Connecticut  at  the  time  of  its  settlement,  and  so 
remains  unless  altered  by  legislation.  All  English  statutes  modi- 
fying this  common  law,  passed  prior  to  our  settlement,  were 
operative  here  as  a  part  of  our  common  law :  1  Bishop  Crim. 
Law,  §  13 ;  Commonwealth  v.  Leach,  1  Mass.,  61.  English 
statutes  passed  since  the  settlement  of  the  colony  and  before  the 
revolution,  modifying  the  common  law  then  prevailing  in  the 
colony,  may  also  be  operative  now  as  part  of  our  common  law. 
Their  operation  depends  upon  the  question  whether  they  were 
adopted  or  acquiesced  in  during  the  colonial  stage :  1  Bishop 
Crim.  Law,  §  13.  For  such  adoption  no  legislative  action  is 
required.  And  it  is  not  necessary  to  show  affirmatively  that  the 
rule  has  been  received  in  some  judicial  proceeding :  Common- 
wealth V.  ChapmMn,  13  Met.,  72.  A  beneficial  statute,  in  amend- 
ment of  the  common  law,  may  be  presumed  to  have  been 
adopted  here :  Sackett  v.  Sackett,  8  Pick.,  316 ;  Boynton  v. 
Hees,  9  Id.,  531 ;  Commonwealth  v.  Chajpmam,,  13  Met.,  73.  In 
Connecticut  the  inhabitants,  by  virtue  of  the  charter  of  Charles 
II.,  were  entitled  to  the  liberties  and  immunities  of  English  sub- 
jects the  same  as  if  born  in  England,  and  the  colonial  legislature 
was  forbidden  to  enact  laws  contrary  to  the  laws  and  statutes  of 
England.  Our  courts  have  held  that  a  statute  of  Anne,  in 
amendment  of  the  common  law,  qualifies  that  law  as  existing  in 
Connecticut,  though  no  case  arose  under  the  statute  until  after 
the  revolution :     Strong's  Vase,  Kirby,  345. 

EosTEK,  J.  Upon  the  trial  of  this  case  to  the  jury,  the  public 
prosecutor  offered  evidence  to  prove,  and  claimed  that  it  did 
prove,  that  the  defendant  entered  the  house  of  one  Gantz  in  the 
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night  season,  through  a  window  in  the  second  story,  about  fifteen 
feet  from  the  ground,  which  window  was  raised  about  six  inches 
•and  supported  in  this  position  by  an  oil  can,  with  an  intent  to 
«teal  the  goods  of  one  Davis  then  in  the  room,  and  that  he 
unlocked  the  door  of  Davis'  room  and  the  outer  door  of  the 
house,  for  the  purpose  of  making  his  escape  therefrom.  The 
-attorney  for  the  state  asked  the  court  to  charge  the  jury  as 
matter  of  law,  that  if  they  found  the  above  facts  proved  beyond 
•a  reasonable  doubt,  they  would  support  a  verdict  of  guilty  of 
■the  charge  contained  in  the  information.  The  court  so  instructed 
the  jury,  and  they  returned  a  verdict  of  guilty.  The  motion  for 
-a  new  trial  raises  the  question,  was  this  instruction  correct  ? 

"We  think  it  was.  If  each  and  every  of  the  acts  constituting  a 
•crime  are  committed,  and  all  the  evils  consequent  on  the  crime 
^re  produced,  the  precise  order  in  which  the  acts  are  done  cannot 
be  material.  Now,  burglary  is  the  breaking  and  entering  the 
house  of  another  in  the  night  season,  with  an  intent  to  commit  a 
felony.  The  jury  have  found  that,  coupled  with  the  guilty 
intent,  the  accused  committed  every  act  going  to  make  up  this 
•crime. 

The  accused  stood  not  on  the  doing  of  these  acts,  nor  on.  the 
■order  of  doing  them,  except  so  far  forth  as  was  convenient  and 
necessary  to  accomplish  his  guilty  purpose.  That  this  offense  is 
■burglary  we  can  have  no  doubt. 

It  is  true  that  doubts  have  been  expressed  whether  a  breaking, 
for  the  purpose  of  escape,  constituted  burglary.  Lord  Hale  and 
"Chief  Justice  Trevor  expressed  such  doubts  on  the  trial  of  Eliza- 
beth Clark,  at  the  Old  Bailey,  in  1707. 

The  offense  was  punishable  with  death,  and  it  was  creditable 
^to  the  hearts  of  judges  to  make  fine  distinctions  and  insist  on 
-technicalities  in  favor  of  human  life,  especially  when  the  offender 
was  a  woman.  The  law,  however,  was  then  generally  consid- 
-ered  well  settled,  and  so  the  statute  of  12  Anne  was  soon  after 
j^assed  as  a  declaratory  act.  After  stating  the  law  to  have  been 
•doubted,  it  was  "  declared  and  enacted,  that  if  any  persons  shall 
•enter  into  the  mansion  or  dwelling-house  of  another,  by  day  or 
by  night,  without  breaking  the  same,  with  an  intent  to  commit 
felony;  or,  being  in  such  house,  shall  commit  any  felony,  and 
:shall,  in  the  night  time,  break  the  said  house  to  get  out  of  the 
same,  such  person  is  and  shall  be  adjudged  to  be  guilty  of  bur- 
.glary,  and  shall  be  ousted  of  the  benefit  of  clergy  in  the  same 
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maimer  as  if  such  person  had  broke  and  entered  the  said  house 
in  the  night  time,  with  an  intent  to  commit  burglary  there :" 
Stat.  12  Anne,  c.  7. 

We  incline  to  the  opinion  that  the  facts  found  to  have  been 
committed  by  the  accused  constituted  the  crime  of  burglary,  at 
common  law,  and  that  the  statute  of  Anne,  above  quoted,  should 
be  regarded  simply  as  declaratory  of  that  law. 

If  the  statute  be  viewed  in  another  aspect,  as  in  alteration  and 
amendment  of  the  common  law,  it  may  still,  perhaps,  be  consid- 
ered a  part  of  our  law  by  adoption,  though  not  of  binding  force 
as  a  statute.  Statutes  of  this  character,  passed  by  parliament 
before  our  declaration  of  independence,  have  been  adopted  by 
our  sister  states  as  part  of  their  common  law :  Commonwealth 
V.  Leach,  1  Mass.,  59  ;  Commonwealth  v.  Knowlton,  2  Mass., 
534 ;  Pemble  v.  Clifford,  2  McCord,  31 ;  Sackett  v.  Saokett,  8 
Pick.,  309 ;  Boynton  v.  Bees,  9  Pick.,  528;  Commonwealth  v. 
Chapman,  13  Met.,  68.  In  this  state,  in  1787,  our  superior 
court  recognized  and  adopted  the  statute  of  9  Anne,  altering  and 
amending  the  common  law  relating, to  writs  of  mandamus: 
Strong's  Case,  Kirby,  345. 

We  are  satisfied  with  the  charge  of  the  court,  and  advise  no 
new  trial. 

In  this  opinion  the  other  judges  concurred,  except  Pardee,  J., 
who,  having  tried  the  case  in  the  court  below,  did  not  sit. 

Note. — "Where  the  defendant  entered  a  dwelling  at  night  without  break- 
ing, but  with  felonious  intent,  the  mere  unlatching  or  breaking  of  a  door,  in 
an  attempt  to  escape,  does  not  make  the  offense  burglary: ''  Holland  v.  Com., 
83  Pa.  St.,  306.    And  to  the  same  effect  is  White  v.  State,  51  Ga.,  885. 


Katbkin  V.  State. 
(26  Ohio  St.,  420.) 

STATtTTOBT    BUHGLAST. — ToboCCO  Tumse. 

A  building  on  a  farm,  built  and  used  for  the  purpose  of  storing  and  drying 
tobacco,  but  occasionally  used  for  storing  flax  and  hay,  is  a  barn,  and 
within  the  Ohio  statute  against  burglary. 

By  the  oouet.  The  plaintiff  in  error  was  convicted  and  sen- 
tenced for  burglary.  The  count  of  the  indictment  on  which  he 
was  convicted  described  the  building  alleged  to  be  the  subject  of 
the  burglary  as  a  "  barn."     On  the  trial,  the  evidence  showed 
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that  the  building  broken  and  entered  was  what  is  commonly 
called  a  "  tobacco  house."  It  was  a  building  erected  upon  the 
farm,  and  designed  and  used  mainly  for  the  purpose  of  storing 
and  drying  tol)acco,  but  occasionally  used  also  for  the  purpose  of 
storing  hay  and  flax.  The  question  presented  is,  whether  the 
court  below  erred  in  holding,  as  it  did,  that  such  a  building 
might  be  the  subject  of  burglary  under  the  statute  defining  that 
crime,  and  whether  it  was  properly  described  in  said  count  of  the 
indictment.  We  answer  both  questions  in  the  affirmative.  We 
think  the  building  in  question  was  a  "  barn "  within  the  intent 
and  meaning  of  the  statute,  and  was  properly  described  in  the 
indictment  by  that  name.  The  fact  that  it  was  used  for  the  pur- 
pose of  storing  products  of  the  farm,  we  think,  entitles  it  to  that 
statutory  designation. 
Motion  overruled. 


State  v.  Ceowlet. 
(41  Wis.,  271.) 


CbdonaIj   law:     Conspiracy — Form   of  indictment — Oonspiraey  to   obtain 
money  under  false  pretenses — EssentiaZ  conditions  of  the  crime. 

In  an  indictment  or  information  for  a  conspiracy  to  do  a  lawful  act  by  crim- 
inal means,  the  means  must  be  particularly  set  forth.  But  if  the  con- 
spiracy be  to  do  an  act  in  itself  unlawful  (whether  at  common  law  or  by 
statute),  the  means  by  which  it  was  to  be  accomplished  need  not  be 
stated. 

Thus,  where  the  object  of  the  conspiracy,  as  charged,  was  to  obtain  money 
from  a  certain  person  "by  false  pretenses,  and  by  false  and  privy  tokens 
and  subtle  means  and  devices,"  it  was  not  necessary  to  state  more  specifi- 
cally such  pretenses,  tokens  or  devices;  the  obtaining  money  on  false  pre- 
tenses being  a  crime  by  statute. 

In  such  a  prosecution,  if  it  appears  that  the  transaction  on  the  part  of  the  per- 
son from  whom  the  money  was  obtained,  or  from  whom  defendants  con- 
spired to  obtain  it,  would  have  been  unlawful  in  case  the  representations 
of  the  defendants  had  been  irue,  there  can  be  no  conviction. 

Thus,  where  money  was  paid  by  A  to  certain  conspirators  to  get  possession  of 
boxes,  falsely  represented  by  the  latter  to  contain  counterfeit  money,  with 
a  view  to  uttering  the  same,  and  a  furthdr  sum  was  paid  to  one  of  the 
confederates,  who  was  a  constable,  to  prevent  a  threatened  arrest  of  A 
for  having  such  counterfeit  money  in  possession  (the  boxes  in  fact  con- 
taining only  saw-dust),  the  confederates  cannot  be  convicted,  upon  these, 
facts  of  a  conspiracy  to  obtain  money  of  A  upon  false  pretenses. 
Vol.  II.— 3 
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Eeported  from  the  circuit  court  for  Munroe  county. 

The  defendants  were  tried  and  convicted  upon  an  information 
charging  them  with  a  criminal  conspiracy.  The  circuit  court 
suspended  judgment,  and  reported  the  case  to  this  court  pursu- 
ant to  the  statute  (E.  S.,  ch.  180,  sec.  8)  for  the  determination  of 
the  following  questions  of  law  : 

1.  Does  the  first  count  of  the  information  on  which  the 
defendants  were  tried,  charge  a  criminal  ofEense  ? 

2.  Does  the  evidence  in  the  case  support  the  charge  of  con- 
spiracy as  contained  in  said  first  count  ? 

It  is  charged  in  said«tirst  count  of  the  information,  that,  on  the- 
day  and  at  the  place  therein  specified,  the  defendants,  "  wickedly 
and  unjustly  devisipg  and  intending  one  Daniel  Burke  to 
defraud  and  cheat  of  his  money  and  property,  did  then  and  there 
unlawfully,  falsely  and  fraudulently  conspire,  combine,  confeder- 
ate and  agree  together  and  among  themselves,  to  get  and  obtain, 
knowingly  and  designedly,  by  false  pretenses  and  by  false  and 
privy  tokens  and  subtle  means  and  devices,  of  him  the  said 
Daniel  Burke,  one  hundred  and  ten  dollars  in  money,  the  money 
and  property  of  him  the  said  Daniel  Burke,  of  the  value  of  one 
hundred  and  ten  dollars,  with  the  intent  then  and  there  to  cheat 
and  defraud  him  the  said  Daniel  Burke  of  the  said  money, 
against  the  peace  and  dignity  of  the  state  of  "Wisconsin." 

The  testimony  on  the  trial  to  which  the  second  question  relates 
is  substantially  as  follows :  The  defendant  O.  Crowley  solicited 
Daniel  Burke  to  pay  him  fifteen  dollars  for  one  hundred  and 
fifty  dollars  of  counterfeit  money.  Burke  agreed  to  purchase 
the  same,  and  paid  Crowley  the  fifteen  dollars  therefor.  The 
latter  inclosed  the  money  in  a  letter  to  some  person  (who,  the 
prosecution  claims,  is  the  defendant  James  Crowley),  and  sent 
the  letter  by  mail.  This  occurred  at  Sparta,  Wis.  After  some 
days,  Burke  received  a  letter  mailed  at  Lake  City,  Minnesota, 
and  signed  "  0.  O'Donnell,"  acknowledging  the  receipt  of  the 
fifteen  dollars  and  promising  to  forward  "  the  goods "  in  a  few 
days.  About  a  month  later,  Burke  received  another  letter  simi- 
larly signed,  and  mailed  at  Jefferson,  Wis.,  informing  him  that 
the  writer  had  sent  him  by  express  to  Dover  (a  railway  station 
near  Sparta),  a  box  marked  "Condition  Powders,"  containing 
"  $1,000  of  various  denominations,  with  full  directions  how  to 
pass  it,  in  print,"  and  requiring  Burke  to  pay  the  express  agent 
twenty  dollars,  and  to  remit  the  balance,  $65,  as  soon  as  he  could. 
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Burke  thereupon  wont  to  Dover,  found  the  box  there,  paid  the 
agent  the  charges  and  $20,  took  the  box  home,  opened  it,  and 
found  that  it  contained  nothing  but  grass  and  a  cigar  box.  He 
informed  O.  Crowley  of  the  contents  of  the  box,  and  the  latter 
promised  to  make  it  all  right,  and  to  write  "the  company 
about  it." 

A  week  or  two  later,  Burke  received  another  letter,  mailed  at 
Oconomowoc,  and  signed  as  were  the  others,  "  C.  O'Donnell,"  in 
which  the  writer  indulges  in  some  doubts  as  to  the  truthfulness 
of  Burke's  story,  but  informs  him  that  he  has  shipped  $1,000 
more  to  Greenfield  for  him.  This  letter  required  Burke  to  pay 
$25  down,  and  proposed  to  wait  for  the  balance  of  $75,  and  the 
balance  of  $65  due  on  the  first  transaction,  till  he  should  "  realize 
it  out  of  the  business."  Burke  went  to  Greenfield,  paid  the  $25 
and  express  charges,  obtained  the  box,  and  returned  with  it  to 
Sparta.  Q.  Crowley  met  him  there  at  the  depot,  and  as  they 
were  walking  up  town  together,  having  the  box  with  them,  they 
were  arrested  by  the  defendant  Carnahan,  who  was  a  constable. 
Carnahan  accused  them  of  having  counterfeit  money  in  the  box, 
and  threatened  to  expose  them  and  have  them  punished ;  but, 
after  some  negotiation,  he  agreed  to  settle  the  matter  arid  keep 
silent  for  $150.  Burke  agreed  to  pay  $50,  and  C.  Crowley  the 
remaining  $100.  A  few  days  later,  Burke  paid  the  $50  to  Car- 
nahan, took  the  box  home,  opened  it,  and  found  only  sawdust 
and  scraps  of  paper. 

The  foregoing  are  all  the  facts  essential  to  the  determination 
of  the  second  question  ;  although  it  may  be  stated  as  part  of  the 
history  of  the  case,  that  subsequently,  by  similar  devices,  among 
which  was  another  empty  package  and  another  arrest,  and  in 
which  at  least  one  of  the  Crowleys  participated,  the  confederates 
(whoever  they  were)  succeeded  in  obtaining  from  Burke  two 
hundred  dollars  more. 

Burke  purchased  the  counterfeit  money  for  the  purpose  and 
with  the  intention  of  uttering  and  passing  it  as  good  money.  It 
is  claimed  by  the  prosecution,  and  the  evidence  tends  to  prove 
that  the  letters  were  written  and  the  boxes  forwarded  by  the 
defendant  James  Crowley. 

Briefs  were  filed  for  the  defendants,  signed  respectively  by 
Eall  <&  Skinner,  and  by  Camerpn,  Losey  di  Bunn ;  and  the 
cause  was  argued  orally  in  their  behalf  by  Charles  W.  Bunn  and 
D.  Eall.     They  argued  substantially  as  follows : 
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1.  An  information  for  a  conspiracy  to  obtain  money  by  fals& 
pretenses  must  set  out  the  means  to  be  used  :  Com.  v.  JEast- 
man,  1  Cush.,  189 ;  Com.  v.  Shedd,  7  Id.,  514 ;  Com.  v.  Hvm,% 
4  Met.,  Ill ;  Lambert  v.  People,  9  Cow.,  578 ;  State  v.  Hewett, 
31  Me.,  396 ;  State  v.  Roberts,  34  Id.,  328 ;  Com.  v.  Prius,  9^ 
Gray,  127 ;  Com.  v.  Wallace,  16  Id.,  221 ;  Alderman  v.  The 
People,  4  Mich.,  414 ;  State  v.  Potter,  28  Iowa,  554 ;  State  v. 
Stevens,  30  Id.,  391 ;  State  v.  Jones,  13  Id.,  269  ;  March  v.  The 
People,  7  Barb.,  391;  Hartmann  v.  The  Com.,  5  Barr,  60. 
2.  The  statute  against  false  pretenses  applies  only  to  legitimate 
trade  and  business  {People  v.  Clough,  17  Wend.,  351),  and  cer- 
tainly was  not  intended  to  protect  criminal  contracts,  or  partie& 
engaged  in  criminal  transactions :  People  v.  Stetson,  4  Barb., 
151 ;  People  v.  Williams,  4  Hill,  9  ;  McCord  v.  The  People,  46 
N.  Y.,  470.  3.  Where  the  exercise  of  common  prudence  and 
caution  would  enable  one  to  avoid  being  imposed  upon  by  the- 
false  pretenses,  they  are' not  within  the  statute:  State  v.  Oreen, 
7  Wis.,  676  ;  State  v.  Simpson,  3  Hawks.,  620  ;  People  v.  Will- 
iams, siipra ;  People  v.  Crissie,  4  Denio,  525 ;  Cotti.  v.  Prew, 
19  Pick.,  179  ;  Com.  v.  Norton,  11  Allen,  266.  4.  The  statu- 
tory ofEense  is  the  use  of  false  pretenses  "  with  intent  to  defraud." 
Burke  was  not  defrauded,  but  greatly  benefited,  by  getting  what 
he  actually  got  instead  of  what  he  expected.  5.  A  false  pre- 
tense under  the  statute  must  relate  to  a  past  event  or  existing 
fact ;  while  here  there  was  merely  a  promise  to  do  a  future  crimi- 
nal act,  and  a  breach  of  that  promise :  Regina  v  Coodhall,  E. 
&  E.,  461 ;  Rex  v.  Gates,  29  Eng.  L.  &  E.,  552  ;  Dillingham  v. 
The  State,  5  Ohio  St.,  280 ;  Com.  v.  Burdieh,  2  Barr,  163 ; 
Com.  V.  Drew,  supra. 

The  Attorney-General  and  ./  M.  Morrow,  district  attorney  of 
Monroe  county,  for  the  state : 

1.  The  obtaining  of  money  or  goods  under  false  pretenses  is 
a  crime  (E.  S.,  ch.  165,  sec.  38) ;  a  combination  or  confederacy 
to  commit  such  crime  is  also  a  crime,  though  nothing  be  done  in 
prosecution  of  it,  the  offense  being  complete  when  the  confed- 
eracy is  mA,de  (2  Arch.  Cr.  Pr.,  9th  ed.,  1045,  and  cases  there 
cited ;  2  Bishop's  Cr.  L.,  title  "  Conspiracy ; "  3  Greenl.  Ev., 
Eedfleld's  ed.,  title  "  Conspiracy,"  §  89,  etc. ;  3  Whart.  Cr.  L., 
6th  ed.,  §  2291,  etc.),  and  it  was  not  necessary  to  state  in  the 
information  the  meam,s  which  were  to  be  used :  2  Bish.  Cr. 
Prac,  217,   218;  1  Id.,  516;  2  Arch.  Cr.  Pr.,  1040,  note;  3 
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Whart.  Or.  L.,  §§  2293,  2296  ;  3  Chitty's  Cr.  L.,  1143  ;  Whart. 
■Prec,  334:-351 ;  State  v.  Bipley,  31  Me.,  386  ;  State  v.  Ba/rtlett, 
■30  Id.,  132;  State  v.  Noyes,  25  Yt.,  415;  Com.  v.  Oillespie, 
1  Serg.  and  K.,  469 ;  Hazen  v.  The  Com.,  11  Harris,  365  ;  10 
Id.j  253 ;  State  v.  Buchanan,  5  Harris  and  Johns.,  317  ;  People 
V.  Richards,  1  Mann.  (Mich.),  217 ;  People  v.  Clarh,  10  Mich., 
310 ;  Johnson  v.  People,  22  111.,  314.  See,  also,  laws  of  1871, 
ch.  137,  sec.  2. 

2.  The  evidence  in  this  case  supports  the  charge  of  con- 
•spiracy.  The  object  of  this  conspiracy  was  to  obtain  money  of 
Burke ;  the  means  used  were  certain  false  pretenses  and  pretended 
.arrest. 

The  conspiracy  is  the  gist  of  the  offense ;  the  means  used 
are  not  the  crime,  but  only  evidence  of  the  crime.  And  the 
doctrines  applied  by  the  court  to  false  pretenses,  that  they  must 
be  calculated  to  deceive,  and  must  not  be  a  mere  promise  to  do 
-a  thing,  do  not  apply  to  conspiracies,  because  the  combination 
itself  may  make  any  pretense  formidable  and  give  it  power  to 
•deceive :  7  Serg.  and  E.,  469 ;  Queen  v.  Orbell,  6  Mod.,  42 ; 
Young  v.  The  King,  3  Term.,  98. 

Lton,  J.  I.  It  is  maintained  by  the  learned  counsel  for  the 
■defendants,  that  the  information  is  fatally  defective  in  that  it 
fails  to  show  the  means  which  the  defendants  conspired  to 
•employ  for  the  purpose  of  defrauding  Burke  of  his  money. 
Their  position  is,  that  the  false  pretenses  and  devices  which  the 
■defendants  conspired  to  use  to  that  end  should  be  specifically  set 
out  in  the  information. 

"Were  this  an  information  for  obtaining  money  of  Burke  by  . 
false  pretenses,  the  position  would  be  well  taken.  For  we  take 
it  to  be  well  settled,  that  in  such  an  information  the  false  pre- 
tenses resorted  to  by  the  accused  to  perpetrate  the  fraud  must  be 
set  out  with  reasonable  particularity,  and  that  an  averment 
thereof  in  general  language  of  the  statute  on  that  subject  (R.  S., 
ch.  165,  sec.  38),  is  insufficient  before  verdict :  State  v.  Oreen, 
7  Wis.,  676.  > 

But  there  is,  undoubtedly,  a  broad  distinction  in  this  respect 
between  an  information  for  obtaining  money  or  property  by 
false  pretenses  and  one  for  a  conspiracy  to  do  so.  In  the  latter 
<5ase  the  averment  may  be  less  specific  than  is  required  in  the 
former.     The  distinction  is  well  stated  by  Dewey,  J.,  in  Com. 
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y.  Eastman,  1  Cush.,  223,  as  follows :  "  If  an  indictment  for 
murder  should  allege  merely  that  the  accused  had  committed  the 
crime  of  murder  upon  the  person  of  one  A  B,  or  if  an  indict- 
ment for  larceny  should  simply  set  forth  that  the  defendant  had 
stolen  from  C  D,  in  neither  case  would  the  offense  be  set  forth 
with  the  particularity  and  precision  required  by  law.  It  must 
be  conceded,  however,  that  in  indictments  for  conspiracy  a 
different  rule  prevails  to  some  extent ;  and  the  precise  inquiry 
which  we  have  now  to  make  is,  to  what  extent."  The  offense  of 
conspiracy,  in  one  respect,  is  doubtless  peculiar.  It  may,  unlike 
most  offenses,  be  committed  without  any  overt  act.  A  criminal 
purpose  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  criminal 
means,  mutually  assented  to  or  agreed  upon  by  two  or  more  per- 
sons may,  by  such  assent  and  agreement,  ripen  into  crime, 
although  no  act  be  done  in  pursuance  of  it.  * 

"  The  peculiar  character  of  this  offense  has  fuUy  justified,  in 
certain  cases  of  conspiracy,  a  departure  from  the  ordinary  rules- 
of  criminal  pleading.  The  means  proposed  to  be  used  to  effect 
a  criminal  purpose  are  not,  in  all  cases,  to  be  set  out,  and  are  not, 
in  all  cases,  required  to  be  proved ;  nor  are  they,  in  all  cases,  a 
necessary  element  of  the  crime  of  conspiracy.  To  a  certain 
extent,  the  rules  upon  the  subject  are  uncontroverted.  If  the 
alleged  conspiracy  be  an  unlawful  agreement  of  two  or  more 
persons  to  do  a  criminal  act,  which  is  a  well-known  and  recog- 
nized offense  at  common  law,  so  that  by  reference  to  it  as  such, 
and  describing  it  by  the  term  by  which  it  is  familiarly  known, 
the  nature  of  the  offense  is  clearly  indicated,  in  such  a  case  a 
charge  of  conspiracy  to  commit  the  offense,  describing  it  in  gen- 
eral terms,  will  be  proper.  On  the  other  hand,  if  the  agreement 
or  combination  be  to  do  an  act  which  is  not  unlawful  in  itself, 
by  the  use  of  unlawful  means,  those  means  must  be  particularly 
set  forth,  or  the  indictment  will  be  bad."  This  is,  doubtless,  a 
correct  statement  of  the  law,  and  were  the  obtaining  of  property 
by  false  pretenses  a  common  law  offense  in  every  obse,  there 
would  be  no  doubt  of  the  sufficiency  of  the  information  in  the 
present  case.  But  in  many  cases  the  obtaining  of  money  or 
property  by  such  means  is  not  a  criminal  offense  at  common  law, 
but  is  only  so  by  virtue  of  the  statute :  E.  S.,  cb.  165,  sec.  38. 
The  question  is,  therefore,  whether  one  rule  of  pleading  should 
be  applied  to  an  information  charging  a  conspiracy  to  do  an  act 
criminal  at  the  common  law,  and  another  rule  to  an  information 
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charging  a  conspiracy  to  do  an  act  made  criminal  by  statute. 
We  are  aware  that  there  are  decisions  which  seem  to  hold  that 
the  two  cases  are  governed  by  different  rules,  but  we  are  quite 
unable  to  find  any  solid  ground  upon  which  to  rest  the  distinc- 
tion. In  either  case  the  information  must  contain  sufficient 
averments  to  show  that  the  conspiracy  was  to  do  a  criminal  act ; 
and,  that  appearing,  what  can  it  signify  that  such  an  act  is  made 
criminal  by  statute  instead  of  being  so  by  the  common  law  ?  In 
both  cases  it  would  seem  that  the  same  rules  of  pleading  should 
be  applied. 

An  indictable  conspiracy  is  defined  to  be  a  combination  of  two 
or  more  persons,  by  some  concerted  action,  to  accomplish  some 
criminal  or  unlawful  purpose,  or  to  accomplish  some  purpose  not 
in  itself  criminal  or  unlawful,  by  criminal  or  unlawful  means  : 
Per  Shaw,  0.  J.,  in  Com.  v.  Il%£nt,  4  Met.,  123.  There  are 
some  qualifications  to  this  definition,  but  we  need  not  consider 
them  here.  It  will  be  found,  on  examination,  that  in  many  of 
the  cases  which  hold  that  the  means  by  which  the  purposes  of 
the  conspirators  are  to  be  accomplished  must  be  particularly 
stated  in  the  indictment  or  information,  the  conspiracy  alleged 
in  each  is  to  accomplish  some  purpose  not  in  itself  ci'iminal  or 
unlawful,  but  by  the  use  of  criminal  or  unlawful  means.  In  the 
last  case  cited  {Com.  v.  Hunt),  Chief  Justice  Shaw  said : 
"  When  the  criminality  of  the  conspiracy  consists  in  an  unlawful 
agreement  of  two  or  more  persons  to  compass  or  promote  some 
criminal  or  illegal  purpose,  that  purpose  must  be  fully  and  clearly 
stated  in  the  indictment,  and  if  the  criminality  of  the  offense 
which  is  intended  to  be  charged  consists  in  the  agreement  to 
compass  or  promote  some  purpose  not  of  itself  criminal  or  unlaw- 
ful, by  the  use  of  fraud,  force,  falsehood  or  other  criminal  or 
unlawful  means,  such  intended  use  of  fraud,  force,  falsehood  or 
other  criminal  or  unlawful  means  must  be  set  out  in  the  indict- 
ment. Such,  we  think,  is,  on  the  whole,  the  result  of  the  Eng- 
lish authorities,  although  they  are  not  quite  uniform  :  1  East. 
P.  C,  461 ;  1  Stark.  Grim.  PI.  (2d  ed.),  156 ;  opinion  of  Spencer, 
senator,  9  Cow.,  586,  et  seq." 

The  fair  inference  from  this  language  is,  that  where  the  con- 
federacy consists  in  an  agreement  to  accomplish  a  criminal  pur- 
pose, while  the  purpose  must  be  clearly  expressed  in  the  indict- 
ment, the  specific  mecms  by  which  it  is  proposed  to  accomplish  it 
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need  not  be  averred.  And  we  think  this  view  is  sustained  by 
the  weiglit  of  authority. 

This  information  charges  a  combination  of  the  defendants  to 
accomplish  a  criminal  purpose,  to  wit,  to  defraud  Burke  of  his 
money  by  false  pretenses,  tokens  and  devices,  and  such  pitrjpose 
is  fully  and  clearly  stated  in  the  information.  We  think  the 
information  fulfills  the  requirement  of  the  declaration  of  rights 
(Const.,  art.  1,  sec.  9),  in  that  it  states  sufficiently  "  the  nature 
and  cause  of  the  accusation  "  against  the  defendants ;  and  that  it 
is  not  essential  to  set  out  the  specific  means  by  the  use  of  which 
the  alleged  conspirators  proposed  to  accomplish  their  criminal 
purpose. 

This  view  is  supported  by  the  consideration  that  the  con- 
spiracy itself  constitutes  the  offense,  although  the  piirpose  of  it 
be  not  effected. 

Had  the  defendants  met  and  agreed  to  obtain  one  hundred  and 
ten  dollars  of  Burke,  by  means  of  false  pretenses  and  devices,  or 
by  the  use  of  privy  and  false  tokens,  and  left  it  to  one  of  their 
number  to  execute  the  conspiracy  by  employing  such  pretenses, 
tokens  or  devices  to  that  end  as  he  might  choose,  there  is  no 
doubt  the  offense  would  have  been  complete,  and  that  an  indict- 
ment for  a  conspiracy  to  compass  a  criminal  purpose  would  lie 
against  the  defendants,  although  nothing  had  been  done  in  exe- 
cution thereof.  Yet,  in  such  an  indictment,  it  would  be  impos- 
sible to  set  out  the  specific  means  by  which  the  criminal  purpose 
was  to  be  accomplished,  for  they  were  never  agreed  upon.  True, 
no  such  difficulty  would  arise  where  the  objects  of  the  con- 
spiracy have  been  executed ;  but  we  are  not  aware  that  the  law 
makes  any  distinction  between  executed  and  unexecuted  con- 
spiracies in  respect  to  the  averments  required  in  indictments 
therefor. 

The  first  question  submitted  by  the  learned  circuit  judge  must, 
therefore,  be  answered  in  the  affirmative. 

II.  We  are  now  to  determine  the  second  question  submitted 
to  us,  which  is  as  follows :  Does  the  evidence  in  the  case  sup- 
port the  charge  of  conspiracy  as  contained  in  the  said  first  count? 
It  has  already  been  said  that  the  information  charges  a  con- 
spiracy by  the  defendants  to  commit  an  act  made  criminal  by 
section  thirty-eight  of  the  statute — that  is,  to  obtain  money  of 
Burke,  knowingly  and  designedly,  by  false  pretenses,  and  by 
false  and  privy  tokens.     It  seems  clear  that  the  defendants  can- 
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not  lawfully  be  convicted  of  the  conspiracy  charged  in  the  infor- 
naation,  unless  the  evidence  establishes  the  fact  that  the  purpose 
thereof  was  a  criminal  purpose  within  the  statute. 

The  only  evidence  before  us  of  the  alleged  conspiracy  or  its 
purpose,  is  the  acts  of  defendants  in  obtaining  money  from 
Burke. 

Hence,  if  those  acts  constitute  an  offense  within  the  provisions 
of  section  thirty-eight  of  the  statute,  the  evidence  is  sufficient  to ' 
support  the  charge  of  conspiracy  as  contained  in  the  information, 
otherwise  not.  We  are  to  inquire,  therefore,  whether  the  acts  of 
the  defendants,  as  proved  on  the  trial,  would  support  a  convic- 
tion on  an  information  against  them,  under  the  statute,  for 
obtaining  money  of  Burke  by  false  pretenses. 

The  fifteen  dollars  first  paid  by  Burke  to  the  defendant  C. 
Crowley,  was  paid  on  an  executory  contract  between  them,  that 
the  latter  should  procure  for  Burke  a  quantity  of  counterfeit 
money  for  circulation.  There  does  not  seem  to  be  any  element 
of  an  offense,  under  section  thirty-eight,  in  this  transaction.  It 
was  a  mere  executory  contract  of  sale,  the  breach  of  which  is  no 
crime.  On  the  contrary,  had  the  contract  been  performed, 
Burke  would  have  been  guilty  of  a  criminal  offense,  to  wit,  of 
having  in  his  possession  counterfeit  money  or  evidences  of  debt, 
knowing  the  same  to  be  counterfeit,  with  intent  to  utter  it  as 
false :  K.  S.,  ch.  167,  sec.  5.  It  were  better,  therefore,  that  the 
executory  contract  be  broken  than  kept. 

The  two  sums  of  twenty  dollars  and  twenty-five  dollars,  paid 
through  the  express  company,  were  obtained  from  Burke  on  the 
false  pretense  that  the  boxes  received  by  him  contained  coimter- 
feit  money.  Had  he  obtained  what  he  expected  he  intended  to 
use  it  in  a  criminal  manner.  The  false  pretenses,  therefore,  pre- 
vented him  from  committing  such  crime. 

In  the  case  of  the  fifty  dollars  paid  to  the  defendant  Carnahan, 
Burke  supposed  he  was  bribing  Carnahan,  with  that  money,  to 
■commit  a  crime ;  and  had  this  supposition  been  true,  Burke  would 
have  been  partioeps  oriminis  therein :     E,.  S.,  ch.  167,  sec.  22. 

Hence,  all  the  money  obtained  from  Burke  was  paid  by  him 
in  the  furtherance  of  criminal  motives  and  intentions  on  his 
part.  The  money  having  been  obtained  under  such  circum- 
stances, by  false  pretenses  and  tokens,  is  the  case  within  section 
thirty-eight,  before  cited  ? 

It  has  been  held  in  New  York,  where  the  same  statute  is  in 
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force,  that  false  pretenses  of  that  character  are  not  within  the- 
statute,  and  not  punishable  criminally.  In  McCord  v.  The- 
People,  46  IST.  Y.,  470,  it  is  said  per  curiam,  that  "  the  prosecu- 
tor parted  with  his  property  as  an  inducement  to  a  supposed 
officer  to  violate  the  law  and  his  duties ;  and  if,  in  attempting  to- 
do  this,  he  has  been  defrauded,  the  law  will  not  punish  his  con- 
federate, although  such  confederate  may  have  been  instrumental 
■  in  inducing  the  commission  of  the  offense. 

"  ]S"either  the  law  nor  public  policy  designs  the  protection  of 
rogues  in  their  dealings  with  each  other,  or  to  insure  fair  deal- 
ing and  truthfulness,  as  between  each  other,  in  their  dishonest 
practices.  The  design -of  the  law  is  to  protect  those  who  for 
honest  purpose  are  induced,  upon  false  and  fraudulent  repre- 
sentations, to  give  credit  or  part  with  their  property  to  another,, 
and  not  to  protect  those  who,  for  unworthy  or  illegal  purposes,, 
part  with  their  goods." 

So  also  in  The  People  v.  Stetson,  i  Barb.,  151,  Mr.  Justice 
Welles,  delivering  the  opinion  of  the  court,  says :  "  In  all  the- 
numerous  reported  cases  under  the  English  and  American 
statutes  to  prevent  the  obtaining  money,  etc.,  by  false  tokens  or 
pretenses,  I  have  not  found  one  which  was  held  to  be  within  the- 
statute,  in  which  the  transaction  on  the  part  of  the  person  injured 
would  not  have  been  lawful,  provided  the  representations  or  pre- 
tenses were  true,  nor  where  such  representations  or  tokens,  if 
true,  were  not  in  violation  of  law.  I  cannot  believe  the  statute- 
was  designed  to  protect  any  but  innocent  persons,  nor  those  who- 
appear  to  have  been  in  any  degree  particeps  criminis  with  the- 
defendant.  To  determine  what  attitude  he  occupies  in  that 
respect,  it  should  be  assumed  that  all  the  representations  made  to- 
him,  whether  in  words  or  tokens,  were  true ;  because  it  is  an 
essential  ingredient  of  the  case  that  he  believed  them  to  be  true ; 
otherwise  he  could  not  claim  that  he  was  influenced  by  .them. 
Looking  at  his  conduct  in  that  light,  and  with  that  assumption, 
if,  in  parting  with  his  money  or  property  or  yielding  his  signa- 
ture, he  was  himself  guilty  of  a  crime,  it  cannot  be  that  he  is 
within  the  protection  of  the  statute.  Testing  the  case  under 
consideration  by  these  rules,  it  is  impossible,  in  my  opinion,  to- 
sustain  the  indictment.  Barlow  believed  that  the  defendant  was 
a  constable,  and  had  a  warrant  against  him  for  a  rape.  He  is 
chargeable  with  knowledge  that  the  law  forbade  any  settlement 
or  compromise  of  the  matter,  and  that  it  would  be  a  misdemeanor 
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in  the  defendant  to  neglect  to  execute  the  process.  In  attempt- 
ing to  cheat  the  law,  he  has  himself  been  defrauded  of  his 
watch." 

In  The  People  v.  Clough,  17  Wend.,  351,  Mr.  Justice  Cowen 
refers  to  the  preamble  of  the  act  of  30  Geo.  II.,  ch.  24,  of  which 
the  statute  of  New  York  and  our  own  are  substantially  copies,  as 
showing  the  reason  and  scope  of  those  statutes.  It  is  as  follows : 
"  "Whereas  divers  evil  disposed  persons,  to  support  their  profli- 
gate way  of  life,  have,  by  various  subtle  stratagems,  threats  and 
devices,  fraudulently  obtained  divers  sums  of  money,  goods, 
wares  and  merchandise,  to  the  great  injury  of  industrious  fam- 
ilies, and  to  the  manifest  prejudice  of  trade  and  credit."  This 
preamble  goes  to  show  that  the  law  was  originally  enacted  for 
the  protection  of  trade  and  credit,  and  of  honest  and  industrious 
people,  and  not  (in  the  language  of  MoCord  v.  The  Pecypli)  "  for 
the  protection  of  rogues  in  their  dealings  with  each  other." 

The  doctrine  of  the  above  cases  was  vigorously  assailed  upon 
principle  by  Mr.  Justice  Peckham,  dissenting  from  the  decision 
of  the  court  in  MoCord,  v.  The  People,  and  he  cited  Com.  v. 
H(wris,  22  Pa.  St.  (10  Harris),  253,  and  Com.  v.  Morrill,  8 
Gush.,  571.  It  must  be  conceded  that  these  cases,  particularly 
the  former,  sustain  his  views. 

Pex  V.  Stratum,  cited  in  a  note  to  Buck  v.  Buck,  1  Campb., 
549,  illustrates  the  same  principle,  and  is  directly  in  point  in  this 
case.  The  indictment  was  for  a  conspiracy  to  deprive  the  prose- 
cutor of  the  office  of  secretary  of  an  illegal  company.  Lord 
Ellenborough  said :  "  This  society  was  certainly  illegal.  There- 
fore, to  deprive  an  individual  of  an  office  in  it  cannot  be  treated 
as  an  injury.  When  the  prosecutor  was  secretary  of  the  society, 
instead  of  having  an  interest  which  the  law  would  protect,  he 
was  guilty  of  a  crime." 

In  Jacob's  Law  Dictionary  the  essential  elements  of  a  criminal 
conspiracy  are  thus  stated :  "  Confederacy  {confederatio)  is 
when  two  or  more  combine  together  to  do  any  damage  or  injury 
to  another,  or  to  do  any  unlawful  act.  And  false  confederacy 
between  divers  persons  shall  be  punished,  though  nothing  be  put 
in  execution.  But  this  confederacy,  punishable  by  law  before  it 
is  executed,  ought  to  have  these  incidents :  First,  it  must  be 
declared  by  some  matter  of  prosecution,  as  by  making  of  bonds, 
or  promises,  the  one  to  the  other ;  secondly,  it  should  be  mali- 
cious, as  for  unjust  revenge ;  thirdly,  it  ought  to  he  false,  against 
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am,  innocent ;  and  lastly,  it  is  to  be  out  of  court,  voluntarily: 
Terms  de  Ley,  158."  In  the  present  case,  the  confederacy  or 
conspiracy  charged  in  the  information  is  punishable  by  law 
before  it  is  executed,  and  hence  is  within  the  above  rule.  As 
already  observed,  the  proofs  show  that  it  is  not  '■'■false,  as 
against  cm  innocent" 

After  much  investigation  and  deliberation,  we  have  reached 
the  conclusion  that  the  rule  of  the  New  York  cases  is  supported 
by  the  better  reasons,  as  well  as  by  the  weight  of  authority,  and 
that  it  is  our  duty  to  adopt  it.  We  do  so  with  hesitation, 
because  able  judges  and  courts  have  held  a  diiferent  rule ;  and 
with  reluctance,  because  the  acts  of  the  defendants  (or  some  of 
them),  as  disclosed  by  the  evidence,  were  outrageous  and  inde- 
fensible, and  the  perpetrators  richly  merit  punishment.  But  it 
is  far  better  that  they  should  escape  punishment  under  this  infor- 
mation than  that  sound  legal  rules  should  be  disregarded  to  meet 
the  supposed  exigencies  of  a  particular  case. 

It  may  further  be  observed  (although  not  essential  to  the 
determination  of  the  question  under  consideration),  that  had 
Burke  exercised  common  prudence  and  caution,  he  could  not 
have  been  misled  by  the  false  pretenses  by  which  he  was  induced 
to  pay  the  money  to  Ga/rnaham,.  He  had  in  his  possession  the 
box  which  the  latter  charged  contained  counterfeit  money,  and, 
by  an  examination  of  its  contents,  could  readily  have  ascertained 
whether  the  charge  was  true.  The  cases  cited  by  the  counsel  for 
the  defendants  abundantly  show  that  such  a  case  is  not  within 
the  statute. 

It  follows,  from  the  foregoing  views,  that  the  second  question 
submitted  by  the  learned  circuit  judge  for  our  determination 
must  be  answered  in  the  negative. 

The  case  must  be  certified  to  the  circuit  court  with  these 
answers  to  the  questions  reported,  and  with  the  directiou  that 
that  court  proceed  in  accordance  with  our  decision. 

By  the  cov/rt — ^It  is  so  ordered. 


HABERSHAM  v.  STATE.  45 

Habersham  v.  State. 

(56  Geo.,  61.) 

Escape:    Gha^ge — Legal  custody  —  Jury  as  judges  of  the  law. 

It  is  error  to  charge  the  jury  that  they  are  in  no  sense  judges  of  the  law. 

On  the  trial  of  a  prosecution  for  aiding  to  escape  from  custody,  the  fact  of 
custody  is  for  the  jury,  and  so,  also,  is  the  legality  of  that  particular  cus- 
tody. The  court  should  acquaint  the  jury  with  the  needful  rules  of  law 
to  enable  them  to  distinguish  legal  from  illegal  custody,  and  let  them 
make  the  application  thereof  to  the  facts  in  evidence. 

It  is  error  to  charge  that  the  custody  was  legal  if  the  state's  evidence  is  true, 
or  that  if  the  jury  believe  the  evidence  for  the  state  they  must  find  a  ver- 
dict of  guilty. 

Custody  by  a  private  person  after  a  legal  arrest  without  warrant,  becomes 
illegal  if  protracted  for  an  unreasonable  time,  and  whether  the  time  was 
reasonable  or  unreasonable  is  a  question  for  the  jury,  under  proper 
instructions  from  the  court  as  to  the  promptness  which  the  law  exacts  in 
conveying  the  party  arrested  before  a  magistrate. 

Cruel  treatment  of  his  prisoner  by  the  captor  may  be  considered  (where  there 
is  evidence  on  the  point)  to  illustrate  the  purpose  of  the  arrest  and  the 
loTM  fides  of  the  custody. 

Custody  voluntarily  assumed  by  a  private  person  without  warrant,  may  be 
lavpfuUy  terminated  with  his  consent,  by  turning  the  prisoner  loose,  espe- 
cially if  the  latter  be  not  guilty. 

To  make  the  violation  of  a  lawful  custody  criminal,  its  legal  character  need 
not  be  positively  known  to  the  offender,  if  he  has  good  reason  to  believe 
it.  or  is  grossly  negligent  in  the  use  of  means  to  inform  himself. 

Actual  guUt  of  the  person  held  in  custody  for  felony  by  a  private  person  with- 
out warrant,  is  not  indispensable  to  the  legality  of  the  custody,  and, 
therefore,  neither  his  conviction  nor  his  prosecution  is  a  prerequisite  to 
convicting  another  for  assisting  him  to  escape.  The  question  of  his  guilt 
is  not  otherwise  involved  than  as  throwing  light  upon  the  motive  and 
lawfulness  of  his  arrest,  but  for  that  purpose  it  is  open  to  the  consider- 
ation of  the  jury. 

CEiMiiirAL  LAW.  Escape.  Arrest.  Charges  of  court.  War- 
rant. Evidence.  Before  Judge  Tompkins,  Chatham  superior 
court,  May  term,  1875. 

Habersham  was  indicted  for  the  offense  of  assisting  a  prisoner 
(name  unknown  to  the  jurors)  to  escape  from  the  custody  of 
Lawrence  Banks  and  Chatham  Eodgers.  The  defendant  pleaded 
not  guilty.  The  evidence  made,  in  substance,  the  following 
case: 

On  the  night  of  June  13th,  1876,  at  about  one  o'clock,  t^vo 
clerks,  Banks  and  Eodgers,  by  name,  arrested  a  boy  in  the  house 
which  connected  with  the  store  in  which  they  were  employed. 
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They  state  that  this  boy,  with  some  other  person  who  ran  off, 
broke  into  the  house  with  the  view  of  passing  thence  into  the 
store ;  that  they  only  struck  him  for  the  purpose  of  overcoming 
his  resistance  when  it  was  souglit  to  arrest  him ;  tiiat  the  boy 
had  a  sack  over  his  head,  with  holes  for  his  eyes  cut  in  it. 

After  his  arrest  he  was  tied,  and,  according  to  the  evidence  of 
the  defendant,  whipped  twice.  Eodgers  sat  up  with  him  all 
night.  In  the  morning  Banks  went  to  tell  the  proprietors  of  the 
store  what  had  occurred.  During  his  absence,  according  to  the 
testimony  of  the  state,  at  about  eight  o'clock,  defendant  untied 
the  boy  and  took  him  away  from  Eodgers.  Defendant  said  he 
would  take  upon  himself  the  responsibility  of  releasing  him. 
Eodgers  said  the  boy  had  broken  into  the  house.  Defendant  said 
that  he  was  a  constable  and  knew  the  rules  of  law.  Eodgers  did 
not  resist  defendant,  as  he  was  afraid  of  him.  There  had  been  a 
storm  on  the  previous  evening  at  about  nine  o'clock. 

The  boy,  whose  name  was  subsequently  discovered  to  be 
Solomon  Weaver,  testified  that  he  went  through  open  doors  into 
the  house  for  the  purpose  of  avoiding  a  storm ;  that  he  went 
into  a  closet  and  went  to  sleep ;  that  he  entered  before  the  shop 
was  closed ;  that  when  discovered  he  was  shot  at,  arrested  and 
whipped;  that  when  defendant  came  in  the  morning  he  gave 
him  this  account  of  the  transaction ;  that  Eogders  then  told  the 
defendant  to  turn  him  loose,  which  defendant  did ;  that  he 
immediately  gave  himself  up,  knowing  he  had  done  nothing 
wrong. 

Defendant  stated  that  on  the  night  of  June  13th  he  was  up 
very  late,  and  in  passing  the  house  which  had  been  broken  into 
he  heard  some  one  crying ;  that  he  peeped  into  the  house  and 
saw  a  boy  tied ;  that  he  got  up  at  twenty-five  minutes  after  nine 
o'clock  A.  M.  and  saw  a  crowd  in  front  of  the  store ;  that  he  went 
down  there  and  saw  this  boy,  who  gave  him  his  account  of  the 
trouble  he  was  in,  saying  S^  Eodgers  had  whipped  him  for 
coming  in  and  sheltering  himself  from  the  storm ;  that  he  turned 
him  loose,  telling  Eodgers  that  he  had  no  right  to  whip  him ; 
that  lie  turned  the  boy  loose  by  consent  of  Eodgers,  who  said  he 
did  not  wish  to  have  the  boy  dealt  with  by  law,  but  would  give 
him  a  few  stripes. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
for  a  new  trial,  upon  the  following  grounds,  to  wit : 

1st.     Because  the  court  erred  in  charging  the  jury  that  they 
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■could  find  defendant  guilty  notwithstanding  tlie  person  claimed 
to  have  escaped  had  never  been  prosecuted. 

2d.  Because  the  court  erred  in  charging  that  the  jury  were, 
in  no  sense,  judges  of  the  law,  but  must  receive  the  law  as  given 
from  the  court  as  law. 

3d.  Because  the  court  erred  in  charging  that  they  were  not 
judges  of  the  fact  as  to  whether  the  custody  of  the  escaped 
person  was  legal  or  not  under  the  circumstances. 

4th.  Because  the  court  erred  in  charging  that  the  custody  was 
legal  if  the  evidence  adduced  for  the  state  was  true. 

5th.  Because  the  court  erred  in  charging  that  it  was  the 
•exclusive  judge  of  the  question  as  to  whether  the  custody  was 
legal  or  not  in  this  case,  under  the  circumstances  and  facts  dis- 
closed. 

6th.  Because  the  court  refused  to  charge  that  if  the  jury 
believed  from  the  evidence  that  the  holding  of  the  boy  was  for 
:an  unreasonable  time  after  his  arrest,  then  the  custody  was  not 
legal,  and  they  must  acquit. 

7th.  Because  the  court  erred  in  charging  that  the  jury  could 
not  consider  the  fact  that  the  boy  was  being  cruelly  treated  at 
"the  time  he  was  released. 

8tli.  Because  the  court  erred  in  refusing  to  charge  that  if  the 
jury  believed  that  Eodgers,  who  had  the  boy  in  custody,  told  the 
•defendant  to  turn  him  loose,  then  they  could  not  find  the  defend- 
-ant  guilty. 

9th.  Because  the  court  erred  in  refusing  to  charge  that  the 
jury  could  not  find  the  defendant  guilty  unless  they  believed 
from  the  evidence  that  he  knew  the  boy  was  held  for  a  criminal 
■ofEense. 

10th.  Because  the  court  erred  in  charging  the  jury  that,  in 
making  up  their  verdict,  they  could  not  consider  the  question 
whether  the  boy  had  or  had  not  been  guilty  of  a  criminal  offense ; 
but  that  if  the  boy  was  in  custody  of  Rodgers,  as  the  evidence  of 
"the  state  disclosed,  although  he  may  have  been  perfectly  innocent 
•of  any  burglary,  still,  if  the  jury  believed  the  evidence  for  the 
fitate,  they  must  find  the  defendant  guilty. 

The  motion  was  overruled  and  the  defendant  excepted. 

J.  V.  Jiyals,  by  brief,  for  plaintiff  in  error. 

A.  B.  Lwmwr,  solicitor-general,  by  W.  G.  Cha/rlton,  for  the 
-etate. 
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BLECKLEr,  Judge  :  1.  Logically  considered,  the  trial  'of  a 
criminal  ease  is  an  effort  to  complete  a  final  syllogism,  having  for 
one  premise,  matter  of  law ;  for  the  other,  matter  of  fact ;  and 
for  the  conclusion,  the  resulting  proposition  of  guilty  or  not 
guilty.  It  is  the  duty  of  the  judge  to  supply  the  jury  with 
material  for  the  major  premise  of  this  syllogism ;  and  it  is  the 
duty  o£  the  jury  to  collect  from  the  evidence  the  minor  premise, 
compare  the  two,  draw  the  conclusion,  and  declare  it  in  their 
verdict.  Inasmuch  as  it  is  possible  for  the  judge  to  mistake  the 
law  or  njisrepresent  it,  the  material  which  he  supplies  or  some 
part  of  it,  may  be  erroneous.  Are  the  jury,  nevertheless,  to 
accept  it  as  correct,  or  is  it  subject  to  their  revision  and  correc- 
tion ?  May  they,  if  they  think  it  faulty,  reject  it,  and  substitute 
in  its  place  something  corresponding  to  their  own  convictions  of 
what  the  law  really  is  ?  Are  the  scriptures  of  the  law  an  open 
bible  ;  or  must  they  be  read  for  the  laity  by  the  priesthood  of  the 
bench  ?  The  power  of  ovei-ruling  the  judge's  charge,  apparently 
conceded  to  the  jury  by  this  court  in  most  of  the  cases  (see  Hop- 
kins' Annotated  Penal  Laws,  section  1602),  prior  to  Brown's 
case,  reported  in  40  Georgia  Reports,  689,  is  in  the  latter  denied ; 
and,  by  several  later  adjudications,  the  doctrine  of  Brown's  case 
has  become  the  established  rule  of  decision.  See  41  Georgia, 
Reports,  217 ;  49  Hid.,  485 ;  52  Hid.,  82,  290,  607. 

It  is,  perhaps,  too  late  for  a  single  member  of  the  court  to 
urge  his  individual  conviction  that  Brown's  case  was  an  "  innova- 
tion." The  learned  judge  who  delivered  the  opinion  of  the 
court  in  that  and  in  some  of  the  subsequent  cases  cited  above, 
has  declared  that  it  was  not  an  innovation,  that  it  was  opposed 
to  previous  dicta  only,  not  to  previous  decisions.  He  thought 
the  true  principle  of  the  former  cases  was  preserved.  Acquies- 
cence in  that  view  would,  probably,  at  this  late  day,  be  the  better 
line  of  judicial  conduct  for  any  of  his  successors  who  might  be 
of  a  different  opinion.  The  now  current  holding  is,  in  effect, 
that,  to  the  jury,  the  highest  and  best  evidence  of  what  the  law 
is,  is  the  charge  of  the  court ;  indeed,  that  their  only  final  access 
to  the  law  is  through  this  charge.  And  it  is  maintained  that,  in 
order  to  judge  of  the  law,  it  is  in  no  wise  necessary  that  the  jury 
should  be  invested  with  power  to  revise  the  charge  and  correct 
it.  As  the  judge  is  the  organ  of  the  law  itself,  through  whom  is 
made  known  to  the  jury  what  the  law  is,  they  are  to  receive  it  as 
he  lays  it  down,  and  not  discredit  him  as  a'legal  authority.     In 
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judging  the  law  they  are  to  pass  upon  what  it  is  in  the  charge, 
not  upon  what  it  is  out  of  the  charge ;  and  coming  thus  to  an 
understanding  of  it,  are  to  determine  what  is  its  right  and  proper 
application  to  the  facts  in  evidence,. and  what  conclusion  results 
from  combining  the  two  elements  of  law  and  fact.  When  the 
jury  hear  the  charge,  understand  what  it  means,  and  apply  it  to 
the  facts  before  them,  they  have  judged  of  the  law  which  the 
charge  contains ;  and,  as  they  have  no  proper  access  to  any  differ- 
ent law,  there  is,  for  them,  no  different  law  on  the  subject,  and 
they  cannot  correct  the  errors  of  the  judge  if  they  would.  Eela- 
tively  to  the  jury,  the  charge  stands  like  a  volume  of  law  pub- 
lished by  authority — the  only  volume  so  published  of  which  they 
know  the  contents.  But  none  of  the  cases  hold,  or  even  hint, 
that  the  jury  are  in  no  sense  judges  of  the  law.  If  to  judge  the 
law  and  to  follow  the  charge  be  incompatible,  that  is,  if  to  accept 
the  law  as  registered  in  the  charge,  be  a  surrender  of  the  right  to 
judge  of  it,  then  the  theory  that  the  charge  is  binding  must  be 
abandoned,  for  the  statute  expressly  declares  that  the  jury  shall 
be  judges  of  the  law  as  well  as  of  the  fact :  Code,  section  4646. 
If  we  must  give  up  one  or  other  of  the  two  things,  it  is  in  vain 
to  hesitate  ;  the  right  to  judge  must  be  preserved,  and  the  duty 
of  conforming  to  the  charge  be  no  longer  exacted.  We  have 
seen,  however,  that  the  two  branches  of  the  rule  are  believed  to 
be  reconcilable ;  that  is,  that  the  jury  may  be  judges  of  the  law 
without  having  the  right  to  contradict  the  court  or  to  reject 
what  is  delivered  as  law  from  the  bench.  No  tribunal  whatever 
is  at  liberty  to  reftise  to  recognize  as  law  what  comes  to  it  duly 
vouched  as  such  by  the  highest  instrumentality  appointed  by  the 
law  to  give  it  assurance.  If  otherwise,  a  court,  in  judging  of  the 
law  contained  in  the  constitution  of  the  United  States,  might 
deny  the  contents  to  be  law,  instead  of  merely  finding  out  the 
true  meaning  of  the  instrument  and  applying  that  meaning  to 
the  case  in  hand. 

2.  In  the  foregoing  presentation  of  the  relative  functions  of 
judge  and  jury,  the  subject  has  been  contemplated  in  its  widest 
range,  as  embracing  an  entire  case ;  but  the  like  principle  of 
separation  between  the  province  of  the  judge  and  that  of  the 
jury  is  to  be  observed  in  dealing  with  any  given  subdivision  of 
the  case.  Thus,  an  essential  part  of  the  offense  before  us  is  the 
custody  alleged  to  Jiave  been  violated.  Was  it  a  legal  or  an 
illegal  custody  ?  How  are  the  two  classes  to  be  distinguished  ? 
Vol.  II.— 4 
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By  certain  variations  in  the  attendant  circumstances.  What 
circumstances  will  bring  this  particular  custody  within  the 
class  legal,  and  what  will  bring  it  within  the  class  illegal,  are 
questions  of  law;  but  the  actual  presence  or  absence  of 
one  set  of  circumstances  or  the  other,  in  the  particular 
instance,  is  matter  of  fact.  Legal  custody  or  illegal  custody  is, 
therefore,  a  conclusion  consisting  of  law  and  fact  blended ;  just 
as  guilty  or  not  guilty  is  a  conclusion  composed  of  the  like 
elements.  As  both  conclusions  are  of  the  same  nature,  the  pro- 
cesses of  arriving  at  them  are  similar.  The  law  element  is  the 
material  for  the  major  premise  in  a  special  syllogism  touching 
custody,  and  is  to  be  supplied  by  the  judge.  The  jury  are  to  col- 
lect from  the  evidence  the  minor  premise,  compare  the  two,  and 
draw  the  conclusion  of  legal  custody  or  illegal  custody.  As  the 
judge  can  decide  no  question  of  fact,  he  is  not  permitted  to 
declare  whether  the  particular  custody  disclosed  by  the  evidence 
belongs  to  the  one  class  or  to  the  other.  He,  as  the  organ  of 
law,  can  carry  his  voice  no  farther  than  the  law  goes.  He  can 
say,  as  the  law  does,  that  such  and  such  custody  is  legal,  and 
such  and  such  illegal ;  but  he  cannot  say  that  this  particular  cus- 
tody was  such  or  such,  for  that  depends  not  on  the  law,  but  on 
the  evidence.  Of  course,  too,  the  bare  fact  of  whether  there  was 
any  custody  at  all,  is,  also,  for  the  jury,  unless  it  is  admitted. 

3-8.  The  remaining  points  are  distinctly  ruled  in  the  head- 
notes,  and  will  be  fully  understood  when  read  in  the  light  of  the 
reporter's  statement. 

Judgment  reversed. 

Note. — For  a  very  thoughtful  and  satisfactory  discussion  of  how  far  the  jury, 
in  a  criminal  case,  are  to  be  considered  judges  of  the  law,  see  Ha/mitton  v. 
People,  29  Mich.,  on  p.  189. 

In  Hamilton  v.  People,  39  Mich.,  173,  the  trial  judge  had  been  requested  to 
charge  that  the  jury  were  "  paramount  judges,  both  of  the  law  and  the  facts," 
on  criminal  trials  for  felony.  This  instruction  was  held  properly  refused. 
The  Supreme  Court  decides  substantially  that  the  jury  are  bound  to  accept 
and  act  upon  the  law  as  laid  down  by  the  court,  "unless  they  should  receive 
such  tyrannical  and  perverse  instructions  as  their  good  sense  should  teach 
them  could  not  possibly  be  true  or  just."  The  intimation  of  the  court  is  that 
in  such  a  case  the  jury  would  be  morally,  if  not  legally,  justified  in  disregard- 
ing the  instructions. 

In  Oom.  V.  Porter,  10  Mete.  (Mass.),  S63,  tjiis  matter  received  a  very  exhaus- 
tive consideration,  and  all  the  authorities  may  be  found  collected  in  the  report 
of  that  case.  The  opinion  of  the  court  was  delivered  by  0.  J.  Shaw.  It  was 
held  to  be  the  duty  of  the  jury  to  act  upon  the  law  as  given  them  by  the  court, 
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and  this  without  any  qualification  whatever.  But  it  was  also  Tield  that  coun- 
sel for  the  defendant  had  a  right  to  argue  the  law  to  the  jury,  and  the  convic- 
tion was  reversed  because  the  trial  court  had  denied  counsel  for  the  respon- 
dent this  privilege.  The  two  rulings  seem  inconsistent.  It  is  diflScult  to 
conceive  what  benefit  it  can  be  to  the  respondent  that  his  counsel  should  be 
allowed  to  argue  the  law  to  the  jury,  if  they  are  to  pay  no  regard  to  the  argu- 
ment, even  though  it  should  succeed  in  convincing  their  minds. 

The  constitution  of  Maryland  provides  that  "  in  the  trial  of  criminal  cases 
the  jury  shall  be  judges  of  law  as  well  as  of  fact."  It  is  held  thkt  this  pro- 
vision does  not  permit  a  jury  to  consider  the  constitutionality  of  a  law,  and, 
therefore,  that  the  court  properly  prevented  counsel  from  addressing  a  jury 
on  that  question :    PranMin  v.  State,  12  Md. ,  336. 

In  the  United  States  courts  the  doctrine  that  the  jury  must  take  the  law 
from  the  court,  in  criminal  cases,  is  well  settled:  U.  S.  «.  Battiste,  2  Sumner, 
240;   JJ.  8.  V.  Morris,  1  Curtis  C.  C.  R.,  23;   U.  8.  v.  BiUy,  5  Blatchf.,  204. 

The  general  question  is  very  elaborately  and  exhaustively  considered  in 
Pierce  v.  8iate,  13  N.  H.,  586,  and  here  also  the  conclusion  is  reached  that 
although  the  jury  in  criminal  cases  have  the  power  to  disregard  the  charge 
of  the  court,  it  is,  nevertheless,  their  duty  to  receive  it  as  law. 

In  Indiana  it  was  said  that  in  criminal  cases  the  jury  are  judges  of  the  law 
and  the  fact,  but  it  is  their  duty  to  believe  the  law  as  laid  down  by  the  court: 
Carter  n.  8tate,  2  Ind. ,  617.  But  in  a  later  case  this  doctrine  was  rejected, 
and  it  was  held  that  counsel  had  a  right  to  argue  questions  of  law  to  the  jury, 
and  that  the  jury  should  judge  of  the  constitutionality  of  a  law  as  well  as  of 
any  other  legal  question  involved  in  the  issue :    Lynch  ».  State,  9  Ind. ,  541. 

Through  aU  the  cases  which  deny  the  right  of  the  jury  to  determine  the 
law  in  criminal  cases,  there  seems  to  run  a  tacit  concession  that  an  occasion 
might  arise  in  which  it  would  be  proper  for  a  jury  to  disregard  the  law  as 
laid  down  by  the  court. 

It  may  be  compared  to  the  right  of  rebellion.  It  can  never  be  called  a  legal 
right,  but  rests  upon  considerations  of  natural  justice,  which  sometimes  do, 
and  ought  to,  override  municipal  law.  It  is  a  sort  of  revolutionary  right, 
never  to  be  exercised  except  in  extreme  cases,  and  then  only  when  it  is  the 
only  practicable  mode  of  securing  justice. 


State  v.  Sly. 

(4  Okbg.,  277.) 

Practice:    Auterfois  convict  —  Jurisdiction. 

The  circuit  court  has  jurisdiction  of  the  crime  of  assault  and  battery. 

A  conviction  under  a  city  ordinance  for  "disturbing  the  peace,"  or  for 
"fighting  in  the  streets,"  cannot  be  pleaded  in  bar  to  an  indictment  in 
the  circuit  court  for  the  assault  and  battery  committed  at  the  same  time. 
The  two  offenses  are  not  identical. 

Appeal  from  Jackson  county. 

On  December  20th,  1870,  Thomas  S]y  was  tried  and  convicted 
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before  the  recorder  of  Jacksonville,  for  the  offense  of  disturbing 
the  peace,  by  fighting  one  John  Felling  in  the  public  street,  in 
violation  of  a  certain  duly  adopted  ordinance  of  said  city.  He 
was  fined  ten  dollars,  which  fine,  together  with  the  costs,  he  paid. 
Afterwards,  at  the  IlTovember  term  of  the  circuit  court  of  the 
state  of  Oregon  for  the  county  of  Jackson,  he  was  indicted  for 
an  assault  and  battery — the  indictment  charging  that  on  Decern- 
bar  20th,  1870,  he  did  assault  and  beat  one  John  Felling.  Upon 
this  indictment  he  was  convicted  and  fined  in  the  sum  of  ten 
dollars.     From  said  judgment  of  conviction  Sly  appeals. 

B.  F.  Dowell  and  John  Kelsay,  for  appellant. 

J.  JR.  Niel,  district  attorney,  and  J.  H.  Stinson,  for  respondent. 

By  the  coitet,  McAethue,  J. : 

The  question  as  to  the  jurisdiction  of  the  circuit  courts  over 
the  crime  of  assault  and  battery  must,  we  think,  be  answered  in 
the  affirmative.  Section  537  of  the  criminal  code  which  took 
effect  from  and  after  May  1st,  1865,  made  the  crime  of  assault 
and  battery  indictable  in  the  circuit  courts,  and  punishable  by 
imprisonment  in  the  county  jail  not  less  than  three  months,  nor 
more  than  one  year,  or  by  fine  not  less  than  fifty  nor  more  than 
five  hundred  dollars :  B.,  §  2,  subd.  2  (code  of  procedure  in 
justices'  courts,  eh.  1,  §  2)  of  the  act  regulating  the  civil  and 
criminal  procedure  in  justices'  courts,  which  act  went  into  opera- 
tion May  1st,  1865,  jurisdiction  of  the  crime  of  assault  and 
battery,  not  charged  to  have  been  committed  with  intent  to  com- 
mit a  felony,  was  also  given  to  the  justices'  courts.  The  juris- 
diction was,  therefore,  concurrent  in  all  cases  of  assault  and 
battery  not  charged  to  have  been  committed  with  intent  to  com- 
mit a  felony.  The  sixth  subdivision  of  the  section  last  referred 
to,  as  amended  in  1865,  provided  that  in  case  of  assault,  and 
assault  and  battery,  over  which  a  justice's  court  had  jurisdiction,, 
the  punishment  should  be  by  fine  of  not  less  than  five  nor  more 
than  fifty  dollars.  This  amendment  does  not  deprive  the  circuit 
courts  of  jurisdiction  in  this  class  of  cases. 

By  virtue  of  the  act  of  the  legislature,  incorporating  Jackson- 
ville, the  common  council  was  invested  with  the  power  to  pass 
and  enforce  ordinances  punishing  any  and  all  parties  who  might 
disturb  the  peace  by  fighting  in  the  streets,  and  we  are  of  opinion 
that  the  judgment  of  conviction  of  the  offense  of  fighting  in  the 
streets,  or  disturbing  the  peace,  pronounced  by  the  recorder 
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"onder  a  city  ordinance,  cannot  be  pleaded  in  bar  to  an  indictment 
in  the  circuit  court,  for  the  assault  and  battery  committed  at  the 
same  time,  for  the  reason,  that  before  a  defendant  can  avail  him- 
self of  the  plea  of  autrefois  convict,  he  must  show  the  identity 
■of  the  offense  and  of  the  person  (1  Chitty's  Crim.  Law,  462 ; 

Wilson  V.  State,  24  Conn.,  57;  Duncan  v.  Commonwealth, 
•6  Dana  (Ky.),  295 ;  Commonwealth  v.  Wade,  12  Pick.,  496 ; 
4  Black.  Com.,  336).  The  crimes,  to  be  identical,  must  be  the 
same  in  law  and  in  fact  {Commonwealth  v.  Rdby,  12  Pick.,  502 ; 

Commonwealth  v.  JBubser,  14  Gray,  84).  The  offenses  above 
referred  to  are  not  identical.  The  one  is  a  violation  of  a  police 
Tegulatipn  of  the  municipality,  the  other  a  violation  of  the 
criminal  code  of  the  state.  Though  the  recorder  of  Jacksonville 
is  ex  officio  a  justice  of  the  peace,  and  might  have  proceeded 
under  the  state  law  to  punish  the  appellant  for  the  crime  of 
assault  and  battery,  yet  it  very  plainly  appears  that  he  did  not. 
He  saw  fit  only  to  exert  his  authority  as  recorder,  and  to  punish 
him  solely  for  the  infraction  of  the  city  ordinance.  Conceding, 
however,  that  the  offenses  are  identical,  that  fact  cannot  in  this 
case  avail  the  appellant,  for  we  deem  the  correct  view  of  the 
subject  to  be  that  taken  by  the  court  in  Shafer  v.  Mumm,a,  17 
Md.,  331,  wherein  it  was  held  that  the  imposition  of  a  fine  by 
the  mayor  of  a  city  in  the  exercise  of  his  police  power,  will  not 
relieve  the  offender  from  liability  to  the  state.  And  this  is 
analogous  to  the  well  settled  doctrine  which  holds  an  offender 
liable  to  be  doubly  punished,  by  the  United  States  and  by  a 
-single  state,  for  an  act  violative  of  both  a  law  of  congress  and  a 
.state  law  (Fox  v.  Ohio,  5  How.  U.  S.,  410 ;  Moore  v.  Illinois, 
14  How.  IT.  S.,  13;  Levy  v.  The  State,  6  Ind.,  281;    Waldo  v. 

Wallace,  12  Ind.,  569 ;  Gardner  v.  The  People,  20  111.,  430). 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 

Note. — What  offenses  must  be  considered  the  "same"  within  the  rule 
that  no  man  shall  be  twice  punished  or  put  in  jeopardy  for  the  same  offense, 
must  still  be  considered  a  matter  of  considerable  doubt.  The  authorities  are 
conflicting  and  cannot  be  reconciled.  The  two  points  on  which  most  diffl- 
■culty  occurs  are  these  :  1.  Whether  a  person  who  has  been  tried  and 
convicted  or  acquitted  of  any  crime,  may  afterwards  be  tried  for  a  greater 
offense,  arising  on  the  same  facts,  and  of  which  the  offense  for  which  he  was 
first  tried  is  one  of  the  constituent  parts?  2.  Are  all  offenses  which  are  prop- 
■erly  classed  as  breaches  of  the  public  peace,  such  as  assaults,  batteries,  affrays. 
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riots  and  aggravated  assaults,  to  be  considered  so  far  similar  that  a  prosecuv 
tion  for  any  of  them  shall  bar  a  prosecution  for  any  other  of  them,  founded 
on  the  same  transaction.  The  state  has  always  the  right,  before  a  final  trial 
is  begun,  to  dismiss  a  prosecution  and  put  the  accused  on  trial  for  a  higher 
offense.  The  accused  has  no  voice  in  determining  for  what  offense  he  shall 
be  tried.  When  the  state  has  once  elected  to  put  the  respondent  on  trial  for 
any  crime,  it  ought  to  be  concluded  by  that  election  to  this  extent  at  least — 
that  the  accused  shall  not  be  put  in  jeopardy  again  for  a  substantially  similar 
offense,  or  for  one  of  which  the  offense  for  which  he  is  first  tried  is  one  of  the 
constituent  parts.  Cases,  however,  where  the  same  act  may  amount  to  two  or 
more  offenses  distinct  in  their  nature,  and  working  mischiefs  of  entirely  dif- 
ferent characters,  ought  not  to  be  confounded  with  those  which  fall  withia 
the  operation  of  these  rules. 
The  following  are  the  principal  American  cases  on  these  points: 
In  State  ».  Cowan,  39  Mo.,  330,  it  appeared  the  defendant  had  .been  con^ 
victed  of  violating  a  municipal  ordinance  prohibiting  furious  riding  through 
the  streets  and  fined.  He  was  afterwards  Indicted  for  the  same  act,  under  a 
state  law  prohibiting  the  running  of  horses  at  great  speed  on  the  public  roads 
and  highways.  To  this  indictment  he  pleaded  his  former  conviction  under 
the  municipal  ordinance.  The  state  demurred  to  the  plea;  the  court  sus- 
tained the  plea,  and,  on  appeal  by  the  state,  the  Supreme  Court  sustained  the- 
judgment,  and  held  the  conviction  under  the  ordinance  a  bar  to  the  prosecu- 
tion of  the  indictment. 

In  State  i>.  Thornton,  37  Mo.,  360,  it  was  Md  that  a  conviction  under  a 
municipal  ordinance  punishing  the  keeping  of  a  bawdy  house,  was  a  bar  to  a 
prosecution  under  a  state  statute  for  the  same  offense. 

In  Com.  V.  Hawkins,  11  Bush.  (Ky.),  603,  S.  0.,  1  Am.  Crim.  Rep.,  65,  on  aa 
indictment  for  an  assault  and  battery,  the  respondent  pleaded  that  he  had 
been  tried,  convicted  and  fined  for  a  breach  of  the  peace,  and  that  said  con- 
viction was  for  the  identical  facts  charged  in  the  indictment.  On  appeal 
from  an  order  dismissing  the  indictment,  the  facts  alleged  in  the  plea  being 
admitted  to  be  true,  it  was  held  that  the  plea  was  good,  and  the  former  con- 
viction a  bar  to  the  prosecution  of  the  indictment. 

In  Holt  V.  State,  38  Geo.,  187,  to  an  indictment  for  an  aggravated  riot,  the 
respondent  pleaded  a  former  acquittal  of  a  charge  of  assault  with  intent  to 
murder,  and  the  identity  of  the  offense.  The  plea  was  lield  good  by  the 
Supreme  Court  reversing  the  decision  of  the  court  below. 

In  State  v.  Stanly,  4  Jones  L.  (N.  C),  290,  to  an  indictment  for  an  assault 
and  battery,  the  plea  of  a  prior  conviction  of  an  affray,  being  the  same  trans- 
action, was  held  good. 

In  State  v.  Shepard,  7  Conn.,  54,  a  conviction  of  an  assault,  with  intent  to 
commit  rape,  was  sought  to  be  reversed,  on  the  ground  that  the  evidence 
showed  that  the  respondent  was  guilty  of  rape,  and  if  the  conviction  was  sus- 
tained the  respondent  might  subsequently  be  indicted  for  and  convicted  of  the 
rape,  and  thus  be  twice  punished  for  the  same  offense.  The  Supreme  Court 
sustained  the  conviction,  on  the  ground  that  an  acquittal  or  conviction  of 
assault,  with  intent  to  commit  rape,  was  a  bar  to  an  indictment  for  rape  on. 
the  same  facts. 

In  Com.  V.  Boby,  13  Pick. ,  496,  it  is  decided  that  a  conviction  for  an  assault 
with  intent  to  commit  murder  cannot  be  pleaded  in  bar  of  an  indictment  for 
mm'der  founded  on  the  same  facts. 
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In  U.  S.  V.  Pence,  4  Cranch  C.  Ct. .  601,  it  is  determined  that  a  conviction 
for  an  assault  and  battery  committed  in  a  riot  will  not  bar  a  prosecution  for 
the  riot. 

In  Wininger  v.  State,  13  Ind.,  540,  a  prosecution  for  a  riot  where  the  convic- 
tion was  reversed  because  it  appeared  that  the  respondents  had  already  been 
convicted  of  an  assault  and  battery  arising  out  of  the  same  facts  and  fined,  the 
Supreme  Court  lay  down  the  rule  as  follows:  "We  think  the  true  rule  in 
prosecutions  for  offenses  of  this  character  is,  that  where  the  gravamen  of  the 
riot  consists  in  the  commission  of  an  assault  and  battery,  then  a  conviction  for 
that  assault,  etc.,  would  be  a  bar  to  a  prosecution  for  the  riot;  but  where  the 
commission  of  an  assault  and  battery  was  merely  incidental  to  the  riot,  then  a 
conviction  for  the  one  would  not  bar  a  conviction  for  the  other." 

In  Freelimd  ®.  People,  16  111. ,  380,  it  was  Tteld  that  it  was  no  bar  to  a  prose- 
cution for  riot  that  the  accused  had  been  tried,  convicted  and  fined  for  an 
assault  and  battery  arising  out  of  the  same  transaction.  The  same  doctrine  is 
laid  down  in  Scott  v.  U.  8.,  1  Morris  (Iowa),  143. 

In  People  v.  Saunders,  4  Park.  (N.  Y.)  Cr.  Rep.,  196,  to  an  indictment  for 
rape,  the  defendant  pleaded  a  conviction  for  an  assault  and  battery,  alleging 
the  identity  of  the  offenses.     The  plea  was  lield  bad. 

In  Wilson  v.  State,  24  Conn. ,  57,  it  is  decided  that  a  conviction  for  larceny 
cannot  be  pleaded  in  bar  of  an  indictment  for  burglary  with  intent  to  commit 
larceny,  founded  on  the  same  transaction. 

In  People  v.  McGloskey,  5  Park.  Cr.  Rep.  (N.  Y.),  on  precisely  similar  facts, 
the  same  conclusion  was  reached. 

In  State  v.  Warner,  it  was  Tield  that  an  acquittal  upon  an  indictment  for  bur- 
glary with  intent  to  commit  a  larceny,  does  not  embrace  an  acquittal  of  the 
larceny. 

In  Jones  v.  State,  55  Geo.,  625,  S.  C,  1  Am.  Crim.  Rep.,  570,  it  is  decided 
that  an  acquittal  of  a  charge  of  simple  larceny  may  be  pleaded  in  bar  of  an 
indictment  for  burglary,  founded  on  the  same  transaction. 

Jn  State  v.  Townsend,  3  Harr.  (Del.),  543,  on  an  indictment  for  disturbing  a 
religious  meeting,  a  plea  of  former  conviction  of  a  riot  arising  out  of  the  same 
transaction,  the  riot  having  occurred  in  a  meeting-house,  and  during  worship, 
was  held  good. 

In  U.  S.  V.  Cnshiel,  1  Hughes  C.  Ct.  Rep.,  553,  it  was  determined  that  an 
acquittal  before  a  court-martial,  charging  a  violation  of  the  articles  of  war, 
cannot  be  pleaded  in  bar  of  an  indictment  based  on  a  United  States  statute, 
founded  on  the  same  transaction. 

In  U.  S.  V.  Hood,  3  Cranch  0.  Ct.,  133,  it  is  decided  that  a  conviction  of  the 
offense  of  keeping  a  faro-bank,  contrary  to  a  by-law  of  a  municipal  corpor- 
ation, is  no  bar  to  an  indictment  at  common  law  for  keeping  a  disorderly 
house,  supported  by  the  same  evidence. 

In  U.  8.  V.  Houston,  4  Cranch  C.  Ct.,  it  is  decided  that  a  conviction  and 
sentence  of  an  individual,  not  a  member  of  congress,  by  the  house  of  repre- 
sentatives, for  a  breach  of  privilege  by  assault  and  battery  upon  a  member  of 
the  house,  on  account  of  words  spoken  by  the  member  in  the  house  in  debate, 
are  not  a  bar  to  a  criminal  prosecution,  by  indictment,  for  the  assault  and 

battery. 

In  State  v.  Yancey,  1  Law  Rep.  (N.  C),  519,  it  is  decided  that  a  fine  inflicted 
for  contempt  of  court,  in  committing  a  battery  in  its  presence,  is  no  bar  to  an 
indictment  for  the  same  assault  and  battery. 
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In  Btate  v.  BanJcin,  4  Caldw.  (Tenn.),  ^46,  to  an  indictment  for  murder,  tlie 
respondent,  an  army  officer,  pleaded  a  former  acquittal  by  a  court-martial. 
The  state  traversed  the  plea,  and  on  a  trial  of  this  i^sue  by  a  jury  a  verdict 
was  rendered  for  the  respondent.  On  appeal  by  the  state  the  Supreme  Court 
reversed  the  judgment  of  acquittal,  holding  that  the  plea  was  bad,  and 
directed  that  the  respondent  be  required  to  plead  anew  to  the  indictment. 


Shannon  v.  State. 
(57  Geo.,  483.) 

Etidbncb:    SuffideTiey  of  Proof — New   trial  denied  by  judge  who  did  not 

try  the  case. 

The  evidence  in  this  case  being  purely  circumstantial  (consisting  principally 
of  a  similarity  between  the  tracks  found  near  the  scene  of  the  arson  and 
those  of  prisoner  subsequently  measured),  slight  in  its  nature,  and  not 
inconsistent  with  the  innocence  of  the  defendant,  a  new  trial  should  have 
been  granted. 

Where  a  motion  for  a  new  trial  is  overruled  by  a  different  judge  from  the  one 
who  presided  at  the  trial,  the  weight  of  the  opinion  of  the  latter  in  sup- 
port of  the  verdict  is  wanting. 

The  following,  taken  in  con^iection  with,  tlie  decision,  suffi- 
ciently reports  this  case :  The  evidence  for  the  state  showed 
that  the  tracks  found  near  the  scene  of  the  arson  appeared  as  if 
the  right  shoe  was  run  down — prisoner's  right  shoe  was  slightly 
run  down ;  also,  that  prosecutor  and  prisoner  had  an  altercation 
the  day  before  the  fire,  in  the  course  of  which  the  former  cursfed 
the  latter. 

Two  witnesses  for  the  defense  swore  that  they  stayed  at  pris- 
oner's house  the  night  of  the  alleged  arson ;  that  he  came  home 
about  eleven  p.  m.  and  went  to  bed ;  that  they  were  awakened 
about  one  or  two  A.  m.  by  an  alarm  of  fire,  and  that  prisoner  was 
apparently  asleep ;  that  the  distance  from  prisoner's  house  to  the 
scene  of  the  arson  was  about  three  hundred  yards. 

The  case  was  tried  before  Judge  McCutcheon ;  the  motion  for 
new  trial  was  heard  by  Judge  Hall. 

J.  A.  Hunt,  J.  8.  Pinkard,  W.  B.  Stone,  for  the  plaintifE  in 
error. 

Hammond  <&  Berner,  for  the  state. 

Waenee,  Chief  Justice  : 

The  defendant  T^as  indicted  for  the  offense  of  "  setting  fire  to 
a  house  in  town,"  and  on  the  trial  therefor  was  found  guilty  by 
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the  jury,  with  a  recommendation  that  he  be  imprisoned  for  life. 
A  motion  was  made  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  law,  contrary  to  the  evidence,  and  witliout 
evidence  to  support  it,  which  motion  was  overruled  by  the  court, 
and  the  defendant  excepted. 

1.  The  main  evidence  relied  on  to  connect  the  defendant  with 
the  offense  charged,  was  the  fact  that  certain  tracks  were  discov- 
ered near  the  house  set  on  fire,  the  next  morning  thereafter, 
which  were  measured  but  not  identified  as  the  tracks  of  any  par- 
ticular individual.  A  day  or  two  afterwards  the  defendant's 
tracks,  as  he  made  them  in  a  public  street,  were  measured,  and 
the  size  thereof  compared  with  the  tracks  found  near  the  house 
set  on  fire.  There  were  some  other  slight  circumstances  offered 
in  evidence  to  show  the  defendant  might  be  guilty  of  the  offense 
•charged,  not,  however,  inconsistent  with  his  innocence,  but 
unless  the  tracks  found  near  the  house  set  on  fire  the  next  morn- 
ing thereafter  were  made  by  the  defendant  the  verdict  cannot  be 
sustained.  How  is  that  fact  sought  to  be  established?  It  is 
sought  to  be  established  by  a  comparison  of  the  size  of  the  tracks 
found  near  the  house  set  on  fire  with  the  size  of  the  tracks  made 
by  the  defendant  in  a  public  street  a  day  or  two  afterwards. 
The  prosecutor,  who  measured  the  tracks  found  near  the  house, 
states  that  each  one  measured  eleven  inches  in  length  from  heel 
to  toe,  and  three  and  one-fourth  in  width  across  the  broadest 
part  of  it ;  that  he  measured  the  impression  on  the  ground  made 
by  the  sole  only,  both  length  and  width.  A  witness  who  meas- 
ured defendant's  track  states  that  it  measured  ten  and  three- 
quarter  inches  long,  and  between  three  and  one-eighth  and  three 
and  one-quarter  inches  wide ;  measured  his  shoes  ten  and  a  half 
inches  long  and  three  and  one-quarter  inches  across. 

The  defendant  may  be  guilty,  but  there  is  not  sufficient  evi- 
dence to  authorize  his  conviction  under  the  law,  for  it  will  not 
do  to  find  a  defendant  guilty  of  an  offense,  and  imprison  him  for 
life,  on  suspiciwi  that  he  is  guilty.  This  case  comes  within  the 
ruling  of  this  court  in  MoDcmiel  v.  The  State,  53  Georgia 
Eeports,  253,  and  I^arp  v.  The  State,  50  Ihid.,  513. 

2.  Besides,  in  this  case,  the  motion  for  a  new  trial  was  not 
overruled  by  the  judge  who  presided  at  the  trial,  so  that  we  have 
not  the  weight  of  the  opinion  of  the  judge  who  did  preside  at 
the  trial  in  favor  of  the  verdict. 

Let  the  judgment  of  the  court  below  be  reversed. 
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Note.— It  has  been  determined  by  the  Supreme  Court  of  Michigan,  in  ai 
number  of  cases  which  will  be  reported  in  40  Mich.,  that  where  the  trial 
judg§  dies  or  ceases  to  hold  his  offlce,  parties  who  had  a  right  to  apply  to  him 
for  a  new  trial,  or  who  had  motions  for  a  new  trial  pending  before  him  at  the 
time  of  his  death  or  removal,  had  an  absolute  right  to  a  new  trial.  These- 
decisions  proceed  upon  the  ground  that  only  the  judge  who  tried  the  case 
can  properly  decide  a  motion  for  a  new  trial  where  the  application  is  to  the 
discretion  of  the  court,  and  that  parties  cannot,  without  fault  or  laches  oa 
their  own  part,  be  deprived  of  their  appeal  to  this  discretion. 


State  v.  Oaeson. 

(66  Me.,  116.) 

Etidbncb:     Orosa-examinaUon  of  respondent. 

"WTiere  the  prisoner  was  on  trial  for  the  murder  of  one  Brawn,  and  a  witness  in 
his  own  behalf;  lield,  that  on  cross-examination  it  was  not  competent  for 
the  attorney  for  the  state  to  ask  him,  against  objection,  "  Did  you  assault 
Mr.  Farrer  on  the  Calais  road,  while  drunk?"  and  similar  questions  as  to- 
assaults  upon  other  parties  while  drunk,  the  matter  not  being  relevant  to- 
his  credibility  as  a  witness,  or  competent  as  substantive  evidence. 

On  Exceptions.  Indictment.  The  prisoner  was  tried  for  the 
alleged  murder  of  Brawn  on  board  a  boat  at  Milford,  on  the 
Penobscot  river,  on  the  16th  day  of  July,  1874;  and  upon  the 
trial  the  counsel  for  the  defense  contended  that  the  parties  Car- 
son and  Brawn  were  intoxicated  at  the  time. 

The  prisoner  was  put  upon  the  stand  as  a  witness,  and  in  the 
course  of  the  cross-examination  the  following  questioos,  against 
the  objection  of  the  prisoner's  counsel,  were  allowed  to  be  asked 
upon  matters  not  inquired  of  in  chief,  and  answers  given  : 

Q.  Did  you  assault  Mr.  Farrer  on  the  Calais  road,  while 
drunk  ? 

A.  I  do  not  remember  making  any  assault  on  any  body  only 
in  self-defense. 

Q.     Did  you  stab  your  brother  William,  while  drunk  ? 

A.     I  don't  remember. 

Q.  Don't  you  remember  whether  you  stabbed  your  brother 
William  three  or  four  times,  while  drunk  ? 

A.     No,  sir. 

Q.     Will  you  say  that  you  did  not  i 

A. .   I  do,  sir. 
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Q.  Did  you  assault  Mr.  Fiske,  of  Exeter,  the  hotel-keeper, 
while  drunk  ? 

A.     No,  sir ;  not  that  I  remember  of,  till  he  assaulted  me  once. 

Q.     Did  you  assault  an  old  man  there  in  Exeter,  while  drunk  ? 

A.     No,  sir;  never. 

Q.  Did  you  assault  Thomas  Jordan  and  Andrew  Phnifer, 
with  a  pistol,  while  drunk  ? 

A.  I  presume  that  they  assaulted  me,  and  I  took  their  pistol 
away,  and  gave  them  what  folks  in  Oldtown  and  Milford  said 
they  deserved. 

Q.  Did  you  assault  Henry  Wadleigh,  in  Oldtown,  while 
drunk? 

A.  I  never  assaulted  him  any  further  than  an  agreement  was 
made  between  us. 

The  verdict  was  guilty;  and  the  prisoner's  counsel  alleged 
exceptions. 

A.  JShowles,  for  the  prisoner. 

H.  M.  Plcdsted,  attorney-general,  for  the  state. 

LiBBET,  J. :  The  prisoner  was  on  trial  for  the  murder  of  one 
Brawn.  He  was  a  witness  in  his  own  behalf.  In  his  defense  he 
had  not  put  in  evidence  his  previous  good  character.  On  cross- 
examination  the  counsel  for  the  government  was  permitted, 
against  objection  duly  taken,  to  ask  him  the  following  questions : 
"  Did  you  assault  Mr.  Farrer  on  the  Calais  road,  while  drunk  V 
Similar  questions  were  allowed  to  be  put  to  the  witness,  against 
objection,  as  to  assaults  on  several  other  persons,  at  different 
times  and  places,  while  drunk.  These  matters  had  not  been 
gone  into  in  the  examination  in  chief.  Was  this  line  of  exami- 
nation legally  permissible  ?  It  must  have  been  admitted  for  one 
of  two  purposes :  either  as  affecting  the  credibility  of  the  wit- 
ness, or  as  tending  to  prove  the  crime  alleged.  A  party  to  a  suit 
may  be  a  witness.  If  a  witness,  his  examination  must  be  con- 
ducted under  the  same  rules  that  are  applicable  to  the  examina- 
tion of  any  other  witness.  To  impeach  his  credibility,  it  is  not 
competent  to  prove  by  other  witnesses  that  he  has  committed 
other  crimes  than  the  one  with  which  he  is  charged ;  nor  is  it 
competent  to  do  the  same  thing  by  cross-examination.  The 
proper  line  of  cross-examination  does  not  extend  so  far  as  to 
authorize,  in  that  way,  the  introduction  of  incompetent,  "evidence. 
The  witness  must  be  prepared  to  vindicate  his  general  character 


60  AMEEICAN  OKIMINAL  REPORTS. 

for  truth,  and  to  meet  the  proper  evidence  of  a  prior  conviction 
of  an  infamous  crime.  These  are  matters  properly  at  issue.  But 
he  cannot  be  required  to  be  prepared  to  vindicate  himself  against 
any  alleged  crime  that  may  be  insinuated  in  the  form  of  cross- 
examination,  and  of  which  he  hf,s  no  previous  notice.  We  think 
these  principles  well  settled  by  the  authorities.  The  evidence 
was  incompetent  for  the  purpose  of  impeaching  the  credibility  of 
the  witness.  The  subject  is  carefully  considered  and  determined 
in  Holbrook  v.  Dow,  12  Gray,  357. 

Nor  was  the  evidence  competent  as  tending  to  prove  the  crime 
for  which  the  prisoner  was  on  trial.  The  fact  that  he  had  made 
a  violent  assault  on  another  person,  at  a  different  time  and  under 
different  circumstances,  could  have  no  legitimate  effect  to  prove 
him  guilty  of  the  fatal  assault  upon  Brawn.  In  Commonwealth 
V.  Thrasher,  11  Gray,  450,  the  court  states  the  rule  as  follows : 
"  As  a  general  rule  in  criminal  trials,  it  is  not  competent  for  the 
prosecution  to  give  evidence  of  facts  tending  to  prove  another 
distinct  offense,  for  the  purpose  of  raising  an  inference  of  the 
prisoner's  guilt  of  the  particular  act  charged.  The  exceptions 
are  cases  where  such  evidence  of  other  acts  has  some  connection 
with  the  fact  to  be  found  by  the  jury,  where  such  other  fact  is 
essential  to  the  chain  of  facts  necessary  to  malfe  out  the  case,  or 
where  it  tends  to  establish  the  identity  of  the  pai-ty,  or  proximity 
of  the  person  at  the  time  of  the  alleged  act,  or  the  more  familiar 
case,  where  guilty  knowledge  is  to  be  shown  or  some  particular 
criminal  intent.  Unless  it  be  made  material  for  some  such 
reasons  as  we  have  stated,  evidence  of  the  substantive  offenses  of 
the  like  kind  ought  not  to  go  to  the  jury." 

The  case  at  bar  does  not  fall  within  any  exception  to  the  gen- 
eral rule.  We  think  the  court  erred  in  allowing  the  questions  to 
be  put  to  the  witness. 

Exceptions  sustained. 

DicKEKSON,  Danfoeth,  Viegin  and  Peters,  JJ.,  concurred. 

Note. — The  practice,  under  recent  statutes,  of  allowing  defendants  in  crim- 
inal cases  to  give  evidence  in  their  own  behalf,  has  given  rise  to  a  number  of 
questions  on  which  the  authorities  are  by  no  means  uniform.  The  following 
are  the  most  importatit  decisions  on  these  statutes : 

In  McOarry  v.  People,  2  Lans.  (K  Y.),  237,  State  v.  Ober,  53  K  H.,  459, 
Com.  «.  Mullens,  97  Mass.,  545,  Com.  v.  Morgan,  107  Mass.,  199,  State  v.  Went- 
worth,  65  Me.,  234,  State  v.  Fay,  43  Iowa,  651,  and  State  ii.  Huff,  11  Nev.,  17, 
it  was  held,  that  the  cross-examination  of  the  defendant  was  not  limited  to  the 
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matters  concerning  which  he  had  testified  in  chief,  but  that  he  might  he  com- 
pelled to  answer,  on  cross-examination  as  to  any  matter  pertinent  to  the  issue. 

In  Brandon  V.  People,  43  N.  Y.,  265,  it  was  field  that  the  defendant,  who  was 
on  trial  for  larceny,  might  be  asked  this  question:  "Have  you  ever  been 
arrested  before  for  theft  ?  "  although  she  had  not  put  her  character  in  issue. 

In  People  t.  Reinhari,  39  Cal. ,  449,  it  was  held  that  it  was  not  error  to  com- 
pel a  defendant  to  answer  as  to  whether  he  had  not  been  previously  convicted 
of  certain  offenses,  the  objection  to  the  questions  not  being  based  on  the 
ground  that  the  records  of  conviction  were  the  best  evidence.  Com.  i>.  Bon- 
ner, 97  Mass.,  587,  is  to  the  same  effect. 

In  Cooley's  Constitutional  Limitations,  on  p.  317,  it  is  laid  down  that  if  a 
defendant  in  a  criminal  case  chooses  to  testify,  "he  is  at  liberty  to  stop  at 
any  point  he  chooses,  and  it  must  be  left  to  the  jury  to  give  a  statement, 
which  he  declines  to  make  a,  full  one,  such  weight  as,  under  the  circum- 
stances, they  think  it  entitled  to;  otherwise  the  statute  must  have  set  aside 
and  overruled  the  constitutional  maxim  which  protects  an  accused  party 
against  being  compelled  to  testify  against  himself,  and  the  statutory  privilege 
becomes  a  snare  and  a  danger."  The  Michigan  statute  is  peculiar,  and  pro- 
vides simply  that  any  defendant  in  a  criminal  case  "shall  be  at  liberty  to 
make  a  statement  to  the  court  or  jury,  and  may  be  cross-examined  on  any 
such  statement."  Under  this  statute  it  has  been  /teld:  1.  That  the  statement 
should  not  be  under  oath.  2.  That  the  respondent  could  not  be  compelled  to 
answer  any  question  on  cross-examination;  and,  3.  That  a  cross-examination 
on  such  a  statement  would  not  be  allowed  to  go  beyond  it:  People  v.  Tlwmas, 
9  Mich.,  231.  And  in  QaM  v.  People,  36  Mich.,  159,  it  was  held  to  be  error  to 
allow  questions  to  be  put  to  the  defendant  as  to  whether,  at  various  times,  he 
had  been  arrested  and  in  jail,  although  the  court  informed  him  that  he  might 
decline  to  answer  such  questions  if  he  saw  fit. 


State  v.  Lee. 

(32  Minn.,  407.) 

Evtdbnob:     Oood  reputation;  what  testimony  is  competent  —  Bight  to  prove 
cliaraeter  from  personal  acquaintance. 

The  good  reputation  of  the  accused  may  be  proved  by  witnesses  who  have 
never  heard  his  character  discussed.  Negative  evidence  is  competent, 
and  the  fact  that  a  person's  character  is  not  talked  about  at  all  is  often 
excellent  evidence  that  he  gives  no  occasion  for  censure,  and  that  his 
character  is  good. 

The  accused  has  a  right  to  prove  his  real  disposition  and  character  (as  to  the 
traits  involved  in  the  case  on  trial)  by  the  testimony  of  those  who  know 
what  it  is  from  their  own  personal  observation. 

Beeet,  J.  The  defendant  was  indicted  for  the  commission  of 
a  rape.  Upon  the  trial,  "the  prosecuting  witness  testified, 
among  other  things,  that  the  defendant,  in  the  commission  of  tha 
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offense  charged  in  the  indictment,  committed  a  violent  assault 
and  battery  upon  her,  and  threatened  to  take  her  life,  before  he 
committed  the  alleged  offense,  and  testified  she  was  sure  that  the 
defendant  was  the  pereon  who  committed  the  offense.  The 
defendant  testified  in  his  defense  that  he  did  not  commit  the 
alleged  offense,  and  was  not  present  at  the  time  it  was  committed, 
but  was  in  another  part  of  the  city  at  the  time,  *  *  *  and 
that  he  never  saw  the  prosecuting  witness  *  *  *  until 
several  days  after  *  *  *  she  alleged  the  offense  was 
committed." 

The  defendant  called  as  a  witness  one  Hopkins,  who  testified 
as  follows:  " Know  defendant ;  first  saw  him  nearly  two  years 
ago ;  he  worked  at  the  driving  park  in  this  county  ;  I  think  I 
am  acquainted  with  the  defendant's  general  character  for  peace- 
ableness."  On  preliminary  cross-examination  by  the  prosecuting 
attorney  the  witness  testified  as  follows:  "Never  heard  his 
character  spoken  of  by  any  one  before  this  transaction."  On 
behalf  of  defendant  the  witness  was  asked  the  following 
questions,  viz. :  1.  "  What  was  defendant's  character  as  to  peace 
and  quietness  ?  "  2.  "  "What  was  defendant's  disposition  as  to 
peace  and  quietness?"  Both  questions  were  excluded  by  the 
court  upon  objection  by  the  prosecution. 

Several  other  witnesses  were  asked  similar  questions  (also 
excluded),  but  none  of  them  appear,  from  the  testimony,  to  have 
been  acquainted  with  the  defendant's  character  for  peace  and 
quietness  (using  the  word  character  in  the  sense  of  reputed  char- 
acter, or  reputation),  so  as  to  qualify  them  to  testify  to  the  same, 
though  some  of  them  showed  more  or  less  knowledge  of  defend- 
ant's disposition.  Defendant  also  proposed,  in  the  language  of 
the  record,  "to  call  other  witnesses,  who  had  been  acquainted 
with  defendant  for  about  two  years,  but  who  had  never  heard 
his  character,  disposition  or  reputation  discussed  or  spoken  of, 
and  to  prove  by  them  that  his  disposition  for  peace  and  quietness 
was  good ;  also,  that  his  character  for  the  same  was  good,  and 
also  that  his  general  reputation  for  the  same  was  good ;  but  the 
court  held  that  neither  of  the  above  could  be  shown  unless  the 
witnesses  would  testify  that  they  heard  the  defendant's  character 
or  disposition  for  peace  and  quietness  discussed  or  spoken  of." 

By  the  strict  and  technical  rule,  as  laid  down  by  the  text 
writers,  the  only  evidence  of  his  good  character  which  an  accused 
person  is  permitted  to  adduce  upon  his  trial  for  a  criminal  offense 
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IS  evidence  of  general  repute.  In  practice,  however,  the  rule  18 
seldom  enforced,  but  is,  in  fact,  much  and  often  relaxed :  1 
Taylor  Ev.,  §325  a;  Reginav.  Rowton,  2  Bennett  and  Heard 
■Cr.  Cas.,  333,  et  seq.,  and  note ;  Oandolfo  v.  State,  11  Ohio  St., 
114;  1  Bishop  Cr.  Prac,  §489.  A  very  sensible  and  commend- 
able instance  of  the  relaxation  of  the  old  and  strict  rule  is  the 
reception  of  negative  evidence  of  good  character —as  for  example, 
the  testimony  of  a  witness  who  swears  that  he  has  been 
-acquainted  with  the  accused  for  a  considerable  time,  under  such 
•circumstances  that  he  would  be  more  or  less  likely  to  hear  what 
was  said  about  him,  and  has  never  heard  any  remark  about  his 
•character — the  fact  that  a  person's  character  is  not  talked  about 
at 'all  being,  on  grounds  of  common  experience,  excellent  evi- 
-dence  that  he  gives  no  occasion  for  censure,  or  in  other  words, 
ihat  his  character  is  good :  Regina  v.  Rowton,  2  Bennett  and 
Heard  Cr.  Cas.,  333 ;  Gandolfo  v.  State,  11  Ohio  St.,  114.  In 
•enforcing  the  strict  rule,  without  regard  to  this  relaxation  of  it, 
we  think  the  court  below  erred.  The  witness  Hopkins  testified, 
•and  it  must  be  assumed  that  the  witnesses  whom  defendant  pro- 
posed to  call  would  have  testified,  to  an  acquaintance  with 
•defendant  for  a  considerable  time,  under  circumstances  in  which 
iis  bad  reputation  (if  such  he  had)  would  have  been  more  or  less 
likely  to  have  come  to  their  knowledge.  They  should  have  been 
permitted  to  testify  negatively  to  his  good  character  by  testifying 
in  effect,  that  they  never  heard  his  character  discussed  or 
spoken  of. 

This  brings  us  to  the  offer  of  testimony  in  regard  to  defend- 
ant's disposition  as  to  peace  and  quietness.  The  purpose  of  the 
■evidence  as  to  the  character  of  the  accused  is  to  show  his  dis- 
position, and  to  base  thereon  a  probable  presumption  that  he 
would  not  be  likely  to  commit,  and,  therefore,  did  not  commit 
-tlie  crime  with  which  he  is  charged :  1  Taylor  Ev.,  §  325 ; 
Regina  v.  Rowton,  per  Earle,  C.  J.,  and  Martin,  B. ;  1  Wharton 
-Am.  Cr.  Law,  §  635.  This  presumption  does  not  rest  upon  the 
ground  that,  in  general  repute,  the  accused  possesses  a  disposi- 
tion which  would  render  it  unlikely  that  he  would  commit  the 
crime,  but  upon  the  fact  that  he  possesses  the  disposition — a  fact 
■of  which  general  repute  is  only  evidence.  As  it  is,  then,  the 
fact  of  disposition  which  is  important  and  material,  there  can  be 
no  reason  why  this  fact  may  not  be  proved  by  any  witness  who 
tnows  what  it  is.     There  is  certainly  no  reason  why  general 
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repute  is  any  better  or  more  satisfactory  evidence  of  disposition 
than  the  testimony  of  one  who  knows  what  the  disposition  in 
question  is  from  his  own  personal  observation.  If  it  could 
properly  be  objected  that  the  latter  tind  of  testimony  -would  be 
matter  of  opinion,  a  like  objection  might  be  made  to  evidence 
of  general  repute  as  but  an  aggregation  of  opinions.  But  evi- 
dence of  the  disj)Osition  of  a  person,  by  one  who  knows  such 
disposition  from  personal  observation,  is  not  evidence  of  opinion 
in  any  objectionable  sense.  It  is  evidence  of  a  fact — just  as 
much  evidence  of  a  fact  as  is  evidence  of  the  disposition  of  a 
horse.  Whether  the  witness  knows  what  he  pretends  to  know 
in  regard  to  the  disposition  of  a  person  in  question,  whether  his 
opportunities  for  acquiring  such  knowledge  have  been  sufficient, 
or  his  ability  to  acquire  it  has  been  competent,  are  matters  which 
there  is  no  practical  difficulty  in  testing,  either  upon  a  prelimi- 
nary or  cross-examination,  or  both. 

Judgment  reversed,  and  the  case  remanded  for  a  new  trial. 


State  ■;;.  Moon. 

(41  Wis.,  684.) 

Labcbnt:    Evidence  —  Putting  accused  twice  in  jeopa/rdy. 

In  prosecutions  for  larceny,  if  the  owner  of  the  property  alleged  to  have  been 
stolen  is  linown,  and  his  attendance  as  a  ■witness  can  be  procured,  his  tes- 
timony, that  the  property  was  stolen  is  indispensable  to  a  conviction: 
State  V.  Morey,  3  Wis. ,  494. 

In  this  case,  the  prosecution  having  failed  to  procure  the  attendance,  as  a  wit- 
ness, of  the  owner  of  the  property  alleged  to  have  been  stolen,  or  to  show 
any  effort  to  procure  his  attendance,  and  the  secondary  evidence  of  the 
fact,  admitted  by  the  court,  being  very  weak  and  inconclusive,  this  court 
(to  which  the  cause  was  certified  after  a  verdict  of  guilty)  advises  the 
trial  court  that  the  evidence  is  insufficient  to  uphold  the  verdict. 

Defendant,  having  been  tried,  and  having  been  entitled  to  an  acquittal  on  the 
evidence,  cannot  again  be  put  in  jeopardy  of  punishment  for  the  same 
offense  (Const.,  art.  1,  sec.  8),  and  the  trial  court  is  therefore  advised  to 
arrest  judgment  and  discharge  him  from  custody. 

Oeetified  from  the  circuit  court  for  Buffalo  county. 

Information  for  a  larceny.     The  case  is  stated  in  the  opinion. 

The  Attorney-  General  for  the  state,  to  the  question  discussed 
and  determined  by  this  court,  cited  Hex  v.  Hazy  and  CoUkis,  2 
C.  and  P.,  458;  Rex  v.  Allen,  1  Moody,  154;  PlunJceifs  Case, 
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3  City  Hall  Rec,  137 ;  People  v.  Tilton,  2  Wheeler's  Or.  Cas., 
251;  State  v.  Morey,  2  Wis.,  494;  Lawrence  v.  The  State,  4 
Terg.,  145. 

There  was  no  argument  here  for  the  defendant. 

Lton,  J. :  The  defendant  was  indicted  in  the  year  1871  for 
the  larceny  of  a  mare.  The  larceny  is  alleged  to  have  been  com- 
mitted in  1865.  In  1876  the  defendant  was  tried  and  convicted. 
The  circuit  judge  certified  the  case  to  this  court,  pursuant  to  the 
statute  (E.  S.,  ch.  180,  sec.  8) ;  and  one  of  the  questions  sub- 
mitted for  our  determination  is  the  following : 

"  Is  the  evidence  given  on  the  part  of  the  prosecution,  which 
tends  to  show  that  the  mare  was  stolen  in  fact — that  is,  that 
she  was  taken  against  the  owner's  consent — sufficient  to  sup- 
port the  verdict  of  guilty  ?"  In  the  view  we  have  taken  of  the 
case,  it  is  unnecessary  to  'consider  or  state  the  other  questions 
submitted. 

The  evidence  given  on  the  trial  is  returned  here  as  a  part  of 
the  judge's  report ;  and  it  appears  therefrom  that  the  owner  of 
the  mare  in  question,  one  Farrington,  in  the  spring  of  1865, 
turned  her  out  in  the  highway,  and  allowed  her  to  run  at  large ; 
that  the  mare  was  missing  soon  after,  and  the  owner  made  search 
for  her  for  a  time,  but  failed  to  find  her ;  that  during  the  same 
spring  the  defendant  sold  the  mare  to  one  Durisch,  who  kept  her 
until  1869,  and  then  sold  her  to  one  Paynborne ;  and  that  Payn- 
borne  had  her  until  February,  1871,  at  which  time  Farrington 
brought  an  action  of  replevin  for  her,  and  prevailed  in  the  action. 
The  defendant  lived  about  twelve  miles  from  Farrington's  resi- 
dence at  the  time  the  mare  was  missing. 

The  defendant,  and  two  other  witnesses  produced  by  him, 
testified  that  in  the  spring  of  1865,  Farrington  came  to  the 
defendant's  residence  in  search  of  a  stray  mare ;  that  the  mare  in 
question,  which  had  strayed  in  the  defendant's  premises  a  few 
days  before,  was  pointed  out  to  him,  and  he  claimed  her  as  his 
mare ;  and  that  thereupon  the  defendant  purchased  her  of  Far- 
rington and  paid  him  the  agreed  price — the  object  of  the  pur- 
chase being  to  secure  a  match  for  another  horse  owned  by  the 
defendant. 

Farrington  was  not  produced  as  a  witness.  The  evidence  is, 
that  at  the  time  of  the  trial  he  still  resided  where  he  did  when  it 
is  alleged  he  lost  the  mare ;  but  that  he  went  to  Kansas  some 
Vol.  II.— 5 
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time  during  the  preceding  month,  and  had  not  returned  when 
the  trial  took  place. 

The  foregoing  is  all  the  testimony  in  the  case  showing,  or 
tending  to  show,  that  the  mare  was  taken  without  the  consent  of 
the  owner,  or  that  the  attendance  of  the  owner  as  a  witness  at 
the  trial  could  not  be  procured. 

In  State  v.  Morey,  2  "Wis.,  494,  it  was  held  that  in  prosecu- 
tions for  larceny,  if  the  owner  of  the  property  alleged  to  have 
been  stolen  is  known,  and  his  attendance  as  a  witness  can  be  pro- 
cured, his  testimony  that  the  property  was  taken  from  him  with- 
out his  consent  is  indispensable  to  a  conviction.  This  upon  the 
principle  that  his  testimony  is  the  primary  and  best  evidence 
that  the  property  was  taken  without  his  consent,  and  hence  that 
secondary  evidence  of  the  fact  cannot  be  resorted  to  until  the 
prosecution  shows  its  inability,  after  due  diligence,  to  procure 
the  attendance  of  the  owner. 

If  the  property  be  taken  from  the  immediate  possession  of  an 
agent  or  bailee  of  the  owner,  probably  the  testimony  of  such 
agent  or  bailee  showing  non-consent  would  answer  the  require- 
ment of  the  rule.     This,  however,  is  not  such  a  case. 

In  the  present  case,  the  secondary  evidence  of  the  non-consent 
of  the  owner  is  very  weak.  The  prosecution  failed  to  prove  that 
he  made  the  slightest  efEort  to  find  his  mare  after  the  time  the 
defendant  and  his  witnesses  testify  that  he  sold  her  to  the  defend- 
ant, until  he  replevied  her  from  Paynborne  nearly  six  years 
afterwards ;  and  the  proof  is,  that  during  all  that  time  she  was 
kept  and  used  within  a  few  miles  of  the  residence  of  the  owner, 
and  was  frequently  driven  into  his  neighborhood,  and  sometimes 
past  his  residence. 

Moreover,  the  prosecution  has  failed  to  show  the  slightest  dili- 
gence to  procure  the  attendance  of  the  owner  as  a  witness.  It 
does  not  appear  but  that  a  simple  request,  either  orally  or  by 
letter,  would  have  secured  his  attendance.  Plad  the  case  been 
continued  for  a  term  (and  his  absence  after  due  diligence  to 
secure  his  attendance  would  have  been  good  cause  for  a  continu- 
ance), it  is  quite  probable  that  his  attendance  could  have  been 
procured.  In  short,  it  does  not  appear  that  the  prosecution  was 
unable  to  secure  the  attendance  of  the  owner  of  the  mare  as  a 
witness. 

In  view  of  the  very  weak  and  unsatisfactory  character  of  the 
secondary  testimony  of  the  owner's  non-consent,   this  seems  a. 
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very  proper  case  for  the  application  of  the  rule  laid  down  by 
Chief  Justice  Whiton  in  State  v!  Morey,  supra.  And  because 
it  does  not  appear  that  the  testimony  of  the  owner  could  not 
have  been  obtained,  we  must  hold  that  the  secondary  evidence 
that  the  mare  was  taken  against  the  consent  of  the  owner,  if 
admissible  at  all,  was  entirely  insufficient  to  uphold  a  verdict  of 
guilty.  See  cases  in  Oowen  and  Hill's  Notes  to  Phillipps  on  Ev. 
(4th  Am.  ed.,  by  Edmunds),  635.  We  therefore  answer  the 
above  question  in  the  negative. 

The  defendant  has  been  tried  for  the'  offense  charged  in  the 
indictment,  and  was  entitled  to  an  acquittal.  To  try  him  again 
would  be  to  put  him  twice  in  jeopardy  of  punishment  for  the 
same  offense,  which  would  be  a  violation  of  a  great  constitutional 
right :  Const.,  art.  I,  sec.  8.  Hence  we  advise  the  circuit  court 
to  arrest  judgment  and.  discharge  the  defendant. 

Note.— The  precedent  made  by  the  Supreme  Court  of  Wisconsin  in  this 
case,  in  ordering  the  discharge  of  one  who  was  entitled,  on  his  trial,  to  an 
acquittal  on  the  merits,  has  been  followed  by  the  Supreme  Court  of  Michigan, 
in  the  case  of  People  v.  Gordon,  decided  at  the  April  term,  1879.  People  v. 
Gordon  will  be  reported  in  40  Mich.,  now  in  preparation,  and  in  the  next 
volume  of  this  series. 


"Williams  v.  Commonwealth. 

(37  Gratt.,  Va.,  997.) 

EviDBNCE:     Confessiong  under  promise  —  What  competent. 

W.  was  indicted  for  stealing  $150,  the  money  of  S.  On  the  trial  it  was  proved 
that  J.,  a  detective,  arrested  W.,  who  made  a  confession,  which  was 
made  under  promise,  and  was  excluded  as  evidence.  In  this  confession 
he  directed  J.  to  go  to  certain  gamblers  and  get  the  money  back  from 
them.  J.  sent  for  the  gamblers  named,  and  told  them  what  W.  had  said, 
and  they  paid  over  to  J.,  for  S.,  $104,  though  one  of  them  proteste(f  that 
W.  had  not  been  at  his  house,  and  the  others  denied  that  he  had  lost  the 
money  claimed  with  them.  The  balance  of  the  money,  $46,  was  paid 
over  by  the  father  of  W. 

Held,  it  not  being  proved  that  the  money  paid  to  J.  was  the  same  lost  by  S., 
the  statement  of  W.  to  J. ,  and  of  what  passed  between  J.  and  the  gam- 
blers and  the  father  of  W.,  is  not  competent  evidence. 

At  the  January  terra,  1876,  of  the  hustings  court  of  the  city  of 
Richmond,  Keuben  "Williams  was  indicted  for  the  stealing  of 
$150  of  United  States  currency,  the  property  of  Peter  Shields. 
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He  was  tried  at  the  same  term  of  the  court,  was  found  guilty, 
and  sentenced  to  three  years'  imprisonment  in  the  penitentiary. 
On  the  trial  the  prisoner  took  two  bills  of  exception  to  the  rul- 
ings of  the  court.  The  first  was  to  the  admission  of  certain  tes- 
timony offered  by  the  commonwealth,  and  the  other  was  the 
refusal  of  the  court  to  set  aside  the  verdict  and  grant  him  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the  law  and 
the  evidence. 

On  the  trial,  after  evidence  had  been  introduced  as  to  the  losa 
of  the  money  by  Shields,  and  his  employment  of  John  Wren  as 
a  detective,  and  "Wren  had  stated  that  the  prisoner  had  made 
a  confession,  which  the  court  excluded,  the  attorney  for  the 
commonwealth  asked  the  witness  Wren  whether,  in  consequence 
of  the  statement  of  the  prisoner,  and  in  pursuance  of  his  direc- 
tion he  took  any  action  about  the  lost  pioney  and  obtained  it  ? 
To  this  question  the  prisoner,  by  his  counsel,  objected ;  but  the 
court  overruled  the  objection  and  allowed  the  question  to  be 
asked. 

The  witness  then  stated  that,  in  pursuance  of  the  direction  and 
statement  of  the  prisoner,  he  sent  for  four  gamblers,  who  came 
to  his  office,  where  they  paid  him  the  sum  of  $104 ;  but  that  this 
was  not  the  identical  money  that  Shields  lost ;  and  that  the  other 
$46,  making  the  sum  of  $150  which  was  stolen,  were  paid  to 
Shields  by  prisoner's  father.  To  this  question  and  answer  the 
prisoner  excepted. 

Upon  the  second  exception  the  court  certified  the  facts,  which, 
it  will  be  seen,  includes  the  facts  spoken  of  by  the  witness  Wren,, 
and  objected  to  by  the  prisoner. 

That  on  or  about  the  12tli  day  of  December,  1876,  the  pris- 
oner and  one  Peter  Shields  and  another  occupied  the  same  bed- 
room in  the  city  of  Eichmond — all  being  stonecutters  and  work- 
ing in  the  same  yard ;  that  there  were  other  persons  living  in  the 
same  house;  that  on  the  night  of  that  day  the  said  Shields  hav- 
ing received  his  pay,  one  hundred  and  fifty  dollars  in  United 
States  currency,  deposited  it  in  his  trunk  in  an  unoccupied  room 
adjoining  the  bed-room,  which  room  had  two  doors,  one  opening 
into  the  bed-room  and  another  into  a  rear  porch ;  that  he  locked 
his  trunk ;  that  about  two  weeks  afterwards  Shields  went  to  his 
trunk  and  found  that  his  money  had  been  stolen,  the  trunk  being 
still  locked,  having  been  opened  with  a  false  key ;  that  on  the 
day  after  Shields  deposited  his  money  in  the  trunk  prisoner 
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Temained  in  their  room  after  Shields  and  the  other  occupant  had 
.gone  to  their  work ;  that  prisoner  did  not  go  to  his  work  or  the 
jard  that  day ;  that  on  the  evening  of  that  day  prisoner  pnr- 
•chased  a  new  suit  of  clothes,  costing  sixty-five  dollars,  and  for 
some  time  was  spending  money  very  freely  and  neglecting  his 
work;  ttat  upon  ascertaining  his  loss,  Shields  took  out  a  warrant 
for  the  arrest  of  prisoner,  and  placed  it  in  the  hands  of  John 
"Wren,  who  was  appointed  a  special  constable  by  the  justice  ^for 
ihe  purpose  of  making  the  arrest  of  the  prisoner  on  1;he  warrant ; 
that  John  "Wren  arrested  the  prisoner,  and  having  offered  him 
inducements,  the  prisoner  made  a  confession,  in  which  confession 
he  directed  Wren  to  go  to  certain  gamblers  and  get  back  the 
money  from  them ;  that  in  pursuance  of  such  instruction,  John 
"Wren  sent  for  the  gamblers  named,  told  them  what  prisoner  had 
«aid,  and  they  paid  over  to  him  for  Shields  the  sum  of  one  hun- 
■dred  and  four  dollars,  though  one  of  them  protested  that  the 
prisoner  had  not  been  in  his  house,  and  the  others  denied  that  he 
had  lost  the  money  claimed  with  them ;  that  the  balance  of  the 
money,  forty-six  dollars,  making  the  sum  of  one  hundred  and 
fifty  dollars  stolen,  was  paid  over  by  the  prisoner's  father ;  that 
the  prisoner  also  made  a  confession  to  Shields ;  that  Shields  was 
present  at  the  interview  between  John  Wren  and  the  gamblers, 
and  said  he  meant  to  prosecute  them ;  that  prisoner  was  paid  off 
at  the  same  time  Shields  was,  and  he  received  three  dollars  and 
fifty  cents  per  diem. 

Upon  the  application  of  the  prisoner,  a  writ  of  error  was 
awarded  by  this  court. 

G.  JD.  Wise  and  S.  Page,  for  the  prisoner. 

The  Attorney- General,  for  the  commonwealth. 

MoNCUEE,  P.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  hustings  court  erred  in  over- 
ruling the  motion  of  the  prisoner  to  set  aside  the  verdict  upon 
the  ground  that  the  same  was  contrary  to  the  law  and  evidence. 
The  confessions  made  by  the  prisoner  to  the  prosecutor  Shields, 
and  to  the  constable  Wren,  having  been  illegally  obtained,  were 
properly  excluded  by  the  court  as  being  inadmissible  evidence. 
13ut  the  transactions  which  occurred  between  Wren  and  the 
gamblers  and  the  father  of  the  prisoner,  as  set  out  in  the  second 
bill  of  exceptions,  were  admitted  as  evidence  against  the  prisoner; 
no  doubt  upon  the  ground  which  is  thus  stated  in  1  Arch.  Orim. 
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Prac.  and  PL,  p.  424,  top  134  marg.,  that  "  even  in  cases  where 
the  confession  of  a  prisoner  is  not  received  in  evidence  on 
account  of  its  having  been  obtained  by  means  of  some  threat  or 
promise,  any  discovery  made  in  consequence  of  it  may  be 
proved ;  and  in  such  a  case  the  counsel  for  the  prosecution  i& 
merely  allowed  to  ask  the  witness  whether,  in  consequence  of 
something  he  heard  from  the  prisoner,  he  found  anything,  and 
where,  etc.;  and  the  witness,  in  answer,  can  only  give  evidence 
of  the  fact  of  the  discovery." 

But  the  thing  found,  or  the  discovery  made,  in  consequence  of 
the  confession,  must  be  material  in  itself,  and  appear  to  have 
some  connection  with  the  ci;ime  or  the  charge,  independently  of 
the  confession.  The  rule,  and  the  reason  of  it  is  thus  laid  down 
in  1  Greenl.  on  Ev.,  §  231 : 

"The  object  of  all  the  care  which,  as  we  have  now  seen,  ia 
taken  to  exclude  confessions  which  are  not  voluntary,  is  tO' 
exclude  testimony  not  probably  true.  But  where,  in  consequence 
of  the  information  obtained  from  the  priso7ier,  the  property 
stolen,  or  the  instrument  of  the  crime',  or  the  bloody  clothes  of 
the  person  murdered,  or  any  other  material  fact  is  discovered^ 
it  is  competent  to  show  that  such  discovery  was  made  conform- 
ably to  the  information  given  by  the  prisoner.  The  statement 
as  to  his  knowledge  of  the  place  where  the  property  or  other  evi- 
dence was  to  be  found,  being  thus  confirmed  by  the  fact,  is 
proved  to  be  true,  and  not  to  have  been  fabricated  in  conse- 
quence of  any  inducement.  It  is  competent,  therefore,  to 
inquire  whether  the  prisoner  stated  that  the  thing  would  be 
found  by  searching  a  particular  place,  and  to  prove  that  it  was 
accordingly  so  found ;  but  it  would  not  be  competent  to  inquire 
whether  he  confessed  that  he  had  concealed  it  there." 

"  §  232.  If,  in  consequence  of  the  confession  of  the  prisoner,, 
thus  improperly  induced,  and  of  the  information  by  him  given,, 
the  search  for  the  property  or  person  in'  question  proves  wholly 
i/neffeotual,  no  proof  of  either  will  be  received.  The  confession 
is  excluded  because,  being  made  under  the  influence  of  a  promise, 
it  cannot  be  relied  upon ;  and  the  acts  and  information  of  the 
prisoner,  under  the  same  influence,  not  being  confirmed  by  the 
finding  of  the  property  or  person,  are  open  to  the  same  objection. 
The  influence  which  may  produce  a  groundless  confession,  may 
also  produce  groundless  conduct." 

The  notes  of  Waterman  to  1  Arch.,  supra,  refer  to  many  cases- 
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having  an  important  bearing  on  this  suliject.  And  so  have  the 
following  cases,  some  or  all  of  which  were  cited  by  the  counsel 
for  the  prisoner  in  this  case :  Grrfftti's  Case,  1  Knssell  and  Ryan, 
151 ;  Jones's  Case,  Id.,  152 ;  and  Jenkins'  Case,  Id.,  492.  Also, 
The  State  v.  Due,  7  Foster's  E.,  256.  The  first  o^  these  cases 
seem  to  have  been  decided  on  the  same  day  by  the  same  judges, 
and  yet  they  seem  to  be  somewhat  in  conflict  with  each  othei-. 
They  were  decided  at  the  "Winchester  Lent  assizes  in  1809.  In 
GriffirCs  Case,  a  prisoner  was  charged  with  stealing  a  guinea  and 
two  promissory  notes.  The  prosecutor  told  him  that  it  would 
be  better  for  him  to  confess. 

Held,  that  after  this  admonition  the  prosecutor  might  prove 
that  the  prisoner  brought  him  a  guinea  and  a  five-pound  note, 
which  he  gave  up  to  the  prosecutor  as  the  guinea  and  one  of  the 
notes  that  had  been  stolen  from  him.  The  judge,  Chambre,  told 
the  jury  that,  notwithstanding  the  previous  inducement  to  confess, 
they  might  receive  the  prisoner's  description  of  the  note  accom- 
panying the  act  of  delivering  it  up,  as  evidence  that  it  was  the 
stolen  note ;  and  they  found  the  prisoner  guilty.  A  majority  of 
the  judges,  to  wit,  seven  of  them,  held  the  conviction  right ;  two 
of  them  were  of  a  contrary  opinion. 

In  Jones's  Case,  which  was  for  the  larceny  of  money  to  the 
amount  of  one  pound  eight  shillings,  the  prosecutor  asked  the 
prisoner,  on  finding  him,  for  the  money  he,  the  prisoner,  had 
taken  out  of  the  prosecutor's  pack,  but  heforethe  money  loas  pro- 
duced said,  "  he  only  wanted  his  money,  and  if  the  prisoner  gave 
him  that,  he  might  go  to  the  devil,  if  he  pleased."  Upon  which 
prisoner  took  lis.  6id.  out  of  his  pocket  and  said  it  was  all  he 
Jiad  left  of  it. 

Held,  that  the  confession  ought  not  to  have  been  received. 
The  same  judge,  Chambre,  left  the  whole  of  this  evidence  for 
the  consideration  of  the  jury,  and  they  found  the  prisoner  guilty. 
A  majority  of  the  judges  present,  to  wit,  five  of  them,  held  that 
the  evidence  was  not  admissible,  and  the  conviction  wrong. 
Three  of  them  contra.     Lord  Ellenborough  dubitante. 

In  Jenkims'  Case,  which  was  decided  in  1823,  the  charge  was 
stealing  several  gowns  and  other  articles.  The  prisoner  was 
induced,  by  a  promise  from  the  prosecutor,  to  confess  his  guilt, 
and  after  that  confession  he  carried  the  oflicer  to  a  particular 
house,  as  and  for  the  house  whei-e  he  had  disposed  of  the  prop- 
erty, and  pointed  out  the  person  to  whom  he  had  delivered  it. 
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That  person  denied  knowing  anything  about  it,  and  the  property- 
was  never  found.  The  evidence  of  the  confession  was  not 
received ;  the  evidence  of  his  carrying  the  oflBcer  to  the  house 
above  mentioned  was ;  but  as  Mr.  Justice  Bayley,  before  whom 
the  prisoner  was  convicted,  thought  it  questionable  whether  that 
evidence  was  rightly  received,  he  stated  the  point  for  the  consid- 
eration of  the  judges.  They  accordingly  considered  it,  and  were 
(it  seems  unanimously)  of  opinion  that  the  evidence  was  not 
admissible,  and  that  the  conviction  was  therefore  wrong. 

"  The  confession  was  excluded,  because  being  made  under  the 
influence  of  a  promise,  it  conld  not  be  relied  upon,  and  the  acts 
of  the  prisoner,  under  the  same  influence,  not  being  confirmed 
by  the  finding  of  the  property,  were  open  to  the  same  objection. 
The  influence  which  might  produce  a  groundless  confession 
might  also  produce  groundless  conduct." 

This  ease  is  in  direct  accordance  with  Jones's  Case,  and  if  they 
are  in  conflict  with  Oriffin^s  Case,  they  overrule  it,  as  they  were 
subsequent  thereto,  at  least  Jenhins'  Case.  But  Griffin's  Case 
seems  to  rest  upon  the  ground  (whether  right  or  wrong)  that  the 
note  delivered  up  was  of  the  same  denomination  and  of  the  same 
bank  with  one  of  the  notes  stolen,  and  that  the  act  of  delivering 
it  up  was  accompanied  by  the  declaration  of  the  prisoner  that  it 
was  one  of  the  stolen  notes. 

In  Jones's  Case  it  does  not  appear  that  the  money  delivered  up 
by  the  prisoner  was  admitted,  or  intended  to  be  admitted  by  him, 
to  be  a  part  of  the  identical  money  he  had  stolen,  though  we  do 
not  mean  to  say  that  even  such  an  admission  would  have  varied 
the  case. 

In  the  State  v.  Due,  which  was  much  relied  upon  by  the  coun- 
sel for  the  prisoner  in  the  argument  of  this  case,  and  in  which 
most  of  the  authorities  on  this  subject  are  reviewed,  it  was  held 
that,  on  a  charge  of  larceny,  the  production  of  property  by  a 
prisoner,  made  in  consequence  of  inducements  held  out  to  con- 
fess, will  not  be  competent  evidence  against  him,  unless  the  prop- 
erty be  identified  by  other  evidence  as  that  which  has  been 
stolen. 

The  prisoner  was  charged  with  stealing  two  one-hundred- 
dollar  bills  and  a  wallet.  On  inducements  held  out  to  him  to 
confess,  he  produced  a  hundred-dollar  bill,  saying  to  the  com- 
plainant, "this  is  yours;"  or,  as  another  witness  understood  him, 
"  this  is  one  of  the  bills  which  I  took  with  the  wallet."     It  was 
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held  that  tliis  evidence  was  incompetent,  unless  the  bill  should 
be  identified  by  other  evidence  as  one  of  those  which  had  been 
stolen.  This  case,  as  well  as  Jones's  and  Jenkins',  supra,  seem 
to  expound  the  law  correctly.  And  now  let  us  apply  it  as  so 
expounded  to  this  case. 

Now,  if  the  money  delivered  up  by  the  gamblers  and  the 
father  of  the  prisoner  to  the  constable,  "Wren,  had  been  proved 
by  independent  evidence,  other  than  the  confession  of  the  pris- 
oner, to  have  been  the  identical  money  confessed  to  have  been 
stolen  by  him,  then  the  fact  that  the  stolen  property  was  thus 
discovered,  and  that  the  prisoner's  confession  led  to  such  discov- 
ery, would  have  been  admissible  evidence  in  the  case  according 
to  tlie  law  as  just  expounded. 

But  so  far  from  there  being  any  independent  evidence  of  iden- 
tity of  the  money  delivered  up  to  the  constable,  it  is  not  pre- 
tended that  it  was  the  same  money  that  was  stolen,  as  it  almost 
certainly  was  not.  And  the  gamblers  denied  that  the  prisoner 
had  lost  the  money  claimed  with  them ;  and  one  of  them  pro- 
tested that  the  prisoner  had  not  been  in  his  house.  The  prose- 
cutor was  present  at  the  interview  between  the  constable  and  the 
gamblers,  and  said  he  meant  to  prosecute  them.  It  does  not  cer- 
tainly appear  what  for.  Though  it  is  probable  that  he  meant, 
and  they  understood  that  he  meant,  for  gambling ;  for  they  had 
been  guilty  of  gambling,  but  do  not  appear  to  have  been  in  any 
way  implicated  in  the  larceny.  That  such  a  menace  to  prosecute 
them  for  gambling,  a  highly  penal  offense,  made  at  a  time  when 
there  was  a  great  effort  to  enforce  the  law  against  that  offense, 
should  have  induced  these  gamblers  to  purchase  an  exemption 
from  prosecution  for  it  by  paying  up  among  them  the  sum  of  $104, 
which  they  did  under  protest,  is  not  at  all  strange,  even  suppos- 
ing that  they  never  won  a  dollar  from  the  prisoner. 

In  regard  to  the  balance  of  forty-six  dollars  paid  to  the  con- 
stable by  the  prisoner's  father,  there  is  no  evidence  whatever  that 
that  was  a  part  of  the  money  stolen,  or  that  any  part  of  the 
money  stolen  went  into  the  hands  of  the  father,  who  may  have 
paid  that  sum  out  of  his  own  money  to  save  his  son  from  a  crim- 
inal prosecution. 

Then  all  this  evidence  in  regard  to  money  received  from  the 
gamblers,  and  from  the  father  of  the  prisoner,  together  with  the 
•confession  which  led  to  its  discovery,  is  illegal  and  inadmissible 
evidence,  and  must  be  excluded  from  the  case,  and  being  so 
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excluded  there  is,  certainly,  not  enough  in  the  case  to  warrant 
the  verdict  of  the  jury.  For  all  the  evidence  then  remaining  in 
the  case  is,  that  the  prisoner  and  another  were  room-mates  of  the 
prosecutor ;  that  the  prosecutor  received  $150  for  his  work,  and 
locked  it  up  in  his  trunk,  which  he  kept  in  an  adjoining  unlocked 
room,  with  two  doors,  one  opening  into  their  bedroom,  the  other 
into  a  porch;  that  about  two  weeks  afterwards  the  prosecutor 
went  to  his  trunk  and  found  that  his  money  had  been  stolen,  the- 
trunk  being  still  locked,  having  been  opened  with  a  false  key ;. 
that  on  the  day  after  the  prosecutor  deposited  his  money  in  his 
trunk,  the  prisoner  remained  in  his  room  after  the  prosecutor 
and  another  occupant  had  gone  to  their  work  (all  the  said  occu- 
pants being  stonecutters  and  working  in  the  same  yard);  that 
prisoner  did  not  go  to  his  work  or  yard  that  day ;  that  on  the 
evening  of  that  day  prisoner  purchased  a  new  suit  of  clothes- 
costing  $65,  and  for  some  time  was  spending  money  very  freely, 
and  neglecting  his  work ;  and  that  upon  ascertaining  his  loss,  the 
prosecutor  took  out  a  warrant  for  the  arrest  of  the  prisoner  and 
placed  it  in  the.  hands  of  John  Wren,  who  was  appointed  a, 
special  constable  by  the  justice  for  the  purpose  of  making  the 
arrest  of  the  prisoner  on  the  warrant ;  that  John  Wren  arrested 
the  prisoner,  and  having  offered  him  inducements,  the  prisoner 
made  the  confession  which  led  to  the  transaction  as  aforesaid 
with  the  gamblers  and  the  father  of  the  prisoner. 

Certainly  this  evidence,  separate  and  apart  from  the  said  trans- 
action and  the  said  confession,  which,  as  we  have  seen,  are  illegal 
and  inadmissible  evidence,  can  create  no  more  than  a  mere  sus- 
picion of  guilt  in  the  prisoner,  is  altogether  inconclusive,  and  is 
wholly  insufficient  to  warrant  the  verdict  of  guilty  against  him, 
especially  when  considered  in  connection  with  evidence  in  the 
cause  in  behalf  of  the  prisoner,  that  he  received  three  dollars  and 
fifty  cents  j)er  diem  for  his  wages,  and  was  paid  off  on  the  same 
day  with  the  prosecutor.  Why  may  we  not  presume,  in  favor 
of  innocence,  that  the  $65  he  laid  out  in  clothes,  and  the  money 
he  was  spending  very  freely,  was  his  own  money  ?  Certainly  it 
was  not  the  prosecutor's,  according  to  the  theory  of  the  prosecu- 
tion, which  is,  that  his  money,  some  of  it,  went  to  the  gamblei's, 
and  the  balance  was  deposited  in  the  hands  of  the  prisoner's 
father. 

We  therefore  think  the  court  ei-rcd  in  not  setting  aside  the 
verdict  and  granting  a  new  trial,  as  mentioned  in  the  second  bill 
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of  exceptions.  We  also  think,  for  reasons  already  assigned,  the 
court  erred  in  not  excluding  from  the  jury  the  question  and 
answer  mentioned  in  the  first  bill  of  exceptions. 

Therefore,  the  judgment  of  the  hustings  court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial  to  be  had  therein  in 
conformity  with  the  foregoing  opinion. 


Lewis  v.  People. 

(37  Mich.,  518.) 

Bbduction:    Proof  that  the  seduced  woman  wots  uitmwrried — Emdenee. 

In  an  action  for  the  seduction  of  a  girl  thirteen  years  old,  the  omission  of 
direct  proof  that  she  was  not  married,  the  question  not  having  been 
raised  on  the  trial,  was  held  unimportant.  At  that  age  she  could  not 
lawfully  he  married. 

In  an  action  for  seduction,  evidence  of  the  conduct  and  appearance  of  the  par- 
ties on  the  day  following  the  alleged  offense  is  relevant  to  help  ascertain 
whether  it  had  been  accomplished  by  seductive  means. 

Where  the  prosecutrix,  in  a  seduction  case,  has  testified  that  defendant  has 
told  her  that  certain  other  girls  allowed  such  liberties,  it  was  proper  to 
allow  counsel  for  the  prosecution  to  ask  her  their  names,  as  evidence 
bearing  on  the  means  used  in  effecting  the  seduction. 

In  the  examination  preliminary  to  a  prosecution  for  seduction,  the  prosecutrix 
testified  that  defendant  had  offered  her  no  inducement  and  made  no 
promise,  but,  on  the  trial,  she  testified  that  he  had  protested  his  love  and 
talked  to  her  of  marriage.  Held,  that  it  was  reasonable  to  caution  the 
jury,  which  had  an  opportunity  to  observe  her,  to  consider  her  embar- 
rassment on  the  examination,  and  her  youth  and  degree  of  intelligence, 
and  determine  whether  she  would  have  volunteered  to  tell  all  that 
defendant  had  said  to  her  about  love  and  marriage,  and  whether  she 
would  consider  it  as  a  promise  unless  her  attention  was  called  to  it,  and 
to  charge  them  that  if  they  were  satisfied  that  she  had  told  the  truth  on 
the  trial,  and  that  defendant  had  induced  her  to  consent,  they  should  find 
him  guilty. 

Eeeoe  to  Hillsdale.  Submitted  October  16th.  Decided 
October  30tb. 

Seduction.     The  facts  are  in  the  opinion. 

BenJ.  P  Shepard  and  Dicherman  c&  St.  John  (on  brief)  for 
plaintiff  in  error.  Conviction  of  seduction  without  proof  that 
the  prosecutrix  is  unmarried  is  error :  West  v.  State,  1  Wis., 
209  ;  People  v.  Kenyon,  5  Park.  Grim.  Eep.,  254.  It  cannot  be 
presumed :     People  v.   Zambert,   5   Mich.,   349 ;    Shannon  v. 
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People,  Id.,  71  A  charge  unwarranted  by  evidence  is  error: 
Amer.  Trans.  Co.  v.  Moore,  6  Mich.,  368 ;  Hewitt  v.  Begole, 
22  Mich.,  31 ;  Druse  v.   Wheeler,  26  Mich.,  200. 

Attorney-general  Otto  Kirchner  (on  brief)  for  the  people. 

Graves,  J.  The  plaintiff  in  error  v?as  convicted  of  having 
seduced  and  debauched  one  Alice  Tiffany. 

The  act  of  intercourse,  which  was  admitted,  occurred  at  her 
father's  house,  where  she  resided,  on  the  evening  of  July 
23d,  1876. 

At  that  time  she  was  only  three  months  above  the  age  of 
thirteen  years.  Her  mother  had  died  some  time  before,  and  she, 
together  with  her  sister  Julia,  some  two  years  older,  had  the 
principal  charge  of  some  younger  children.  She  was  going  to 
school,  and,  according  to  evidence  called  out  by  defendant's 
counsel,  had  pi'eviously  been  a  constant  attendant. 

The  first  ground  of  error  is  that  there  was  no  proper  proof 
that  she  was  unmarried.  There  is  an  express  statement  in  the 
bill  of  exceptions  that  all  the  evidence  is  given.  There  is  some 
reason  to  think  that  this  statement  is  inaccurate.  At  page  sixty 
of  the  record,  the  defendant's  counsel  is  represented  as  proposing 
to  read  some  of  the  testimony  taken  by  the  reporter  on  a  former 
trial,  and  the  record  then  states  that  permission  was  given  with- 
out objection.     But  the  testimony  does  not  appear. 

Let  it  be  assumed,  however,  for  the  present  purpose,  that  all 
the  evidence  is  given,  and  the  mind  is  at  once  struck  with  the 
circumstance  that  no  question  was  made  in  any  form  whatever 
at  any  time  during  the  trial  that  the  prosecutrix  was  unmarried. 

The  defense  requested  no  charge  on  the  subject,  and  never 
intimated  or  indicated  that  there  was  any  intention  to  claim  that 
she  was  or  might  have  been  a  married  woman,  or  any  hint  of  a 
purpose  to  raise  any  controversy  upon  that  point.  From  begin- 
ning to  end  the  trial  proceeded  apparently  upon  a  tacit  under- 
standing that  no  question  of  her  being  unmarried  existed,  and 
that  no  inquiry  need  be  gone  into  in  regard  to  it. 

It  is  true  the  record  contains  no  direct  proof  of  the  fact  that 
she  was  unmarried ;  but  the  circumstances  which  appear,  when 
received  in  connection  with  the  fact  that  her  being  unmarried 
was  treated  at  the  trial,  on  all  sides,  as  something  too  well  known 
and  certain  to  be  noticed  and  inquired  about,  are  sufficiently 
forcible  to  repel  the  charge  of  error. 


LEWIS  V.  PEOPLE.  77 

Her  personal  history  so  far  as  shown,  her  extreme  youth,  the 
attitude  and  deportment  of  the  defendant  towards  her,  her  posi- 
tion in  her  father's  household,  and  the  surrounding  circumstances 
generally,  afford  very  convincing  evidence  that  she  was  a  mere 
girl  and  unmarried.  The  negative  evidence  may  not  be 
overlooked. 

Notwithstandmg  the  nature  of  the  case  would  naturally  have 
directed  attention  to  her  having  been  married,  if,  in  truth,  she 
had  been,  and  the  fact  would  have  been  elicited,  still  there  was 
not  the  slightest  reference  to  any  such  thing.  Finally,  the  law 
was  in  the  way  of  her  marriage.  She  was  not  of  lawful  age, 
and  it  would  be  going  far  to  arbitrarily  suppose  she  may  have 
changed  her  condition  through  a  violation  of  law.  Upon  all  the 
facts  and  circumstances  the  jury  must  have  found  she  was 
unmarried,  and  without  stopping  to  see  whether,  in  strictness, 
some  direct  proof  would  be  generally  required,  the  court  is 
satisfied  that  this  verdict  ought  not  to  be  disturbed  for  want  of  it. 

The  point  was  not  made  below,  and  it  is  now  too  late  to  allege 
the  lack  of  evidence  direct  in  form,  there  being  abundance  of 
other  evidence. 

It  was  objected  that  no  evidence  could  be  given  of  the  con- 
duct and  appearance  of  the  prosecutrix  and  defendant  on  the 
day  following  that  of  the  alleged  act  of  intercourse.  The  objec- 
tion was  not  well  founded.  Proper  inquiry  of  that  kind  was 
relevant  to  ascertain,  or  help  ascertain,  whether  the  submission  of 
the  prosecutrix  had  been  brought  about  by  seductive  means,  and 
the  inquiry  was  kept  within  due  liinits. 

It  was  likewise  objected  that  certain  offers  of  proof  by  the 
prosecuting  attorney,  wliich,  however,  the  court  overruled,  con- 
stituted error.  This  requires  no  comment.  It  is  not  pretended 
the  court  committed  any  fault  whatever.  The  proposition  pre- 
sents no  question  of  law. 

The  prosecutrix  testified  that,  among  other  representations  to 
induce  her  to  .yield,  the  defendant  told  her  that  certain  of  her 
young  female  school-mates  allowed  such  liberties.  In  a  previous 
stage  of  her  testimony  she  had  given  the  names  of  two  of  these 
young  girls  of  whom  he  had  thus  spoken,  without  any  objection, 
and  she  was  at  length  asked  to  give  the  names  of  all.  This  was 
objected  to.  The  objection  has  no  force.  The  inquiry  was 
originally  proper  as  helping  to  explain  the  means  used  to 
accomplish  the  result,  and  having  ascertained  the  names  of  two 
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out  of  three  without  objection,  it  was  quite  right  to  call  for  the 
third. 

The  fifth,  sixth  and  eleventh  charges  of'  error  merit  no  notice. 
Thej'  are  plainly  frivolous. 

The  ninth  assignment  is  without  any  exception  to  support  it. 
The  tenth  complains  that  the  court  refused  to  permit  the  witness 
Porter  to  relate  to  the  jury  his  remarks  on  a  former  occasion  in 
regard  to  the  conduct  of  the  prosecutrix.  The  point  is  absurd. 
The  court  was  right. 

Several  assignments  based  on  the  charge,  although  not  aban- 
doned, are  not  much  pressed.  The  points  have  been  carefully 
examined,  and  they  are  not  perceived  to  present  any  substantial 
or  valid  objection  tb  the  conviction.  A  particular  discussion 
would  be  tedious,  and  is  altogether  uncalled,  for.  Objection  is 
made,  however,  to  that  part  of  the  charge  relative  to  the  seduc- 
tive means  necessary  to  be  shown,  and  to  what  was  said  about 
the  age  and  situation  of  the  prosecutrix,  and  in  regard  to  her 
testimony  before  the  examining  magistrate. 

It  is  argued  that  the  judge  assumed  as  proved  some  of  the 
matters  necessary  to  show  that  there  were  seductive  means,  and 
also  improperly  introduced  considerations  to  lead  the  jury  to 
accept  the  relation  of  the  prosecutrix,  rather  than  that  of  the 
defendant,  as  to  whether  the  imputed  means  had  any  existence. 

In  view  of  this  complaint  we  have  very  carefully  scanned  the 
instructions,  which  are  too  long  to  be  introduced  here,  and  do  not 
find  them  justly  exposed  to  the  criticism  passed  upon  them. 
There  is  no  assumption  of  the  existence  of  any  expedient  alleged 
to  have  been  employed.  On  the  contrary,  the  jury  were  given 
clearly  to  understand  that  it  was  for  them  to  find  whether  or  not ' 
the  required  means  existed  and  were  used. 

It  appeared  that  on  the  examination  before  the  magistrate  the 
prosecutrix  had  stated  that  no  inducement  was  held  out  or 
promise  made  to  her.  •  In  commenting  on  this,  the  judge 
observed  to  the  jury  as  follows :  "  You  are  to  consider  the 
embarrassment  under  which  she  labored  at  the  time,  and  her 
intelligence  and  her  youth,  whether  she  would  consider  it  in  the 
way  of  a  promise.  She  stated  very  plainly  that  he  didn't  hold 
out  any  inducements  to  her,  and  that  he  didn't  make  any  prom- 
ises to  her.  The  word  marriage  she  thought  was  not  mentioned 
at  all.  You  are  to  consider  now  whether  a  girl  situated  as  she 
was,  with  her  tender  years  and  embarrassed  as  she  was,  would 
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volunteer  without  being  questioned — wliether  she  would  be  likely 
to  go-on  and  tell  all  that  was  said  about  love  and  marriage,  unless 
her  attention  was  called  to  it.'  You  are  to  consider  that,  gentle- 
men, and  if  you  are  satisiied  that  she  told  the  truth  in  this  court 
with  regard  to  the  love  and  marriage,  and  he  induced  her  to  con- 
sent to  that  intercourse,  your  verdict  should  be  guilty." 

When  this  passage  is  considered  in  connection  with  the  residue 
■of  the  charge,  and  in  the  light  of  all  the  facts  before  the  jury, 
and  remembering  that  the  jury  had  opportunity  to  observe  the 
prosecutrix  during  her  long  examination  on  the  stand,  and  were 
in  a  situation  to  enable  them  to  form  an  opinion  of  her  intelli- 
gence, and  her  liability  to  be  embarrassed,  it  seems  to  the  court 
that  the  judge  did  no  more  than  his  duty.  '  The  explanation  and 
caution  would  seem  to  have  been  reasonable  and  well-timed,  and 
we  think  the  complaint  against  it  is  not  justified. 

The  charge,  as  a  whole,  appears  to  have  been  fair,  and  we 
think  the  jury  were  not  misled  by  it. 

No  error  being  shown,  the  judgment  should  be  affirmed. 

CooLET,  0.  J.,  and  Campbell,  J.,  concurred. 
MiEBTON,  J.,  did  not  sit  in  this  case. 

Note. — For  a  full  collection  of  all  the  authorities  as  to  what  constitutes 
'.the  crime  of  seduction,  see  note  to  People  v.  Clark,  1  Am.  Crim.  Rep.,  660. 


BoNKEB  V.  People. 
(31  Mich.,  4.) 


Solemnization  op  unlawful  mabriagbs:  Oumulative  testimony — ChiiUy 
knowledge,  Twm  proven  —  Ouilty  hnowledge,  erroneous  charge  as  to  —  What 
witnesses  must  be  called  hy  the  prosecution. 

The  Michigan  statute  (Comp.  L.,  §  4729)  makes  it  a  misdemeanor  for  one  to 
solemnize  a  marriage,  knowing  that  he  is  not  lawfully  authorized  to  do 
so,  or  that  there  is  a  legal  impediment  thereto.  Held,  to  apply  to  mar- 
riages not  authorized  by  law,  as  where  the  girl  is  under  the  age  of 
consent. 

Where  a  justice  joined  in  marriage  a  girl  who  professed  to  be  of  the  age  of 
consent,  although  she  was  apparently  not,  it  was  held  competent  to  show 
that  his  family  and  her  father's  were  neighbors  and  acquaintances,  and 
that  at  her  marriage  he  did  not  inquire  for  her  parents,  who  were  not 
present.     These  facts  tended  to  show  that  he  knew  the  girl's  age. 

The  rule  requiring  the  prosecution  to  call  every  attainable  witness,  where  tes- 
timony is  needed  to  disclose  any  part  of  the  transaction,  is  to  prevent  the 
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suppression  of  evidence,  and  does  not  make  it  always  necessary  to  call 
all  witnesses,  particularly  where  their  testimony  would  be  only  cumula- 
tive, or  where  it  appears  that  they  abetted  the  commission  of  the  offense, 
and  the  oflEense  is  not  a  crime  of  violence. 

When  guilty  knowledge  is  an  ingredient  of  the  offense,  there  need  not  usu- 
ally be  direct  proof  of  actual,  positive  knowledge,  but  the  jury  may 
infer  it  from  suspicious  circumstances,  such  as  apparently  intentional 
neglect  to  make  inquiry  before  engaging  in  a  doubtful  transaction. 

The  fact  of  guilty  knowledge  should  be  left  to  the  jury  to  determine  from  all 
the  circumstances. 

But  it  seems  that  a  charge  that  if  the  justice  "had  good  reason  to  believe,"  or 
"if  in  the  exercise  of  a  reasonable  discretion  he  had  reason  to  believe" 
that  the  girl  was  under  sixteen  years  of  age,  he  is  guilty,  is  erroneous. 

Eeeoe  to  Wayne.     Submitted  April  10.     Decided  June  12. 
Criminal  information,  under  the  statute,  against  unlawful  mar- 
riages.    The  facts  are  in  the  opinion. 

Moore  &  Moore,  and  J.  L.  Chipma/n,  for  plaintiff  in  error. 
Otto  Kirchner,  attorney-general,  for  the  people. 

CooLET,  0.  J.  The  defendant  has  been  convicted  on  an  infor- 
mation which  charges  that  "  heretofore,  to  wit,  on  the  28th  day 
of  February,  A.  D.  1876,  at  the  township  of  Huron,  in  said 
county  of  Wayne,  one  William'  Bonker,  late  of  said  township, 
being  then  and  there  a  justice  of  the  peace  of  said  township,  and 
in  and  for  said  county,  unlawfully  did  undertake  to  join  in  mar- 
riage Frank  Bogart  and  Ann  Eliza  Davis,  she,  the  said  Ann 
Eliza  Davis,  being  then  and  there  a  female  under  the  age  of  six- 
teen years,  to  wit,  of  the  age  of  thirteen  years,  and  not  capable  in 
law  of  contracting  marriage;  and  the  age  of  the  said  Ann  Eliza 
Davis  being  then  and  there  a  legal  impediment  to  the  said  pro- 
posed marriage,  he,  the  said  William  Bonker,  then  and  there, 
and  at  the  time  he  undertook  to  join  the  said  Frank  Bogart  and 
the  said  Ann  Eliza  Davis  in  marriage,  well  knowing  that  the  said 
Ann  Eliza  Davis  was  then  and  there  a  female  under  the  age  of 
sixteen  years,  contrary  to  the  form  of  the  statute,  etc. 

On  the  trial  the  main  facts  appear  to  have  been  undisputed. 
The  girl  was  the  daughter  of  one  Daniel  T.  Davis,  who  lived  in 
the  same  township  with  defendant,  and  the  two  had  known  each 
other  for  three  or  four  years,  and  had  had  some  business  dealings 
of  no  great  importance. 

A  part  of  that  time  they  resided  within  a  mile  of  each  other, 
and  the  girls  of  the  two  families  seem  to  have  been  acquainted. 
The  girl  testified  that  she  had  known  defendant  about  four  years, 
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and  the  record  does  not  show  that  this  fact  was  disputed  by  him. 
At  the  time  of  the  marriage  she  was  in  the  employ  of  one  Hem- 
stock,  about  forty  rods  from  and  in  sight  of  her  father's  house. 
An  arrangement  was  fixed  up  between  Mr.  and  Mrs.  Hemstock 
and  Bogart  for  the  marriage  of  the  latter  to  the  girl,  and  the 
defendant  coming  along  in  the  road  with  one  Nowland,  Bogart 
went  out  and  called  him  in  to  marry  them.  When  he  came  in 
he  asked  the  girl  how  old  she  was,  and  she  replied  sixteen. 

Her  testimony  was  that  she  made  this  statement  under  the 
instructions  of  the  Hemstocks  and  Bogart,  but  they  denied  this. 
She  was,  in  fact,  but  thirteen  years  of  age.  "Without  taking  any 
precautions  beyond  this  simple  inquiry,  and  without  the  presence 
or  knowledge  of  any  of  the  girl's  family,  the  defendant  proceeded 
with  the  marriage  ceremony.  These  facts,  it  must  be  conceded, 
make  out  a  very  gross  case  of  abuse  of  oiEcial  authority,  and  it 
■remains  to  see  whether  any  of  the  exceptions  taken  to  the  con- 
viction can  be  supported. 

I.  It  is  claimed  that  the  information  makes  out  no  case  under 
the  statute.  The  information  was  filed  under  section  4729  of  the 
Compiled  Laws,  which  provides  that  "  if  any  person  shall  under- 
take to  join  others  in  marriage,  knowing  that  he  is  not  lawfully 
authorized  to  do  so,  or  knowing  of  any  legal  impediment  to  the 
proposed  marriage,  he  shall  be  deemed  guilty,"  etc.  The  argu- 
ment on  the  part  of  the  defendant  is,  that  an  "  impediment "  is 
that  only  which  absolutely  precludes  a  marriage  being  formed — 
such  as  relationship  within  the  prohibited  degrees,  or  a  previous 
marriage  not  dissolved — and  that  as  the  marriage  of  a  party  under 
the  age  of  consent  would  not  be  void,  but  only  voidable,  the 
want  of  age  could  not  constitute  an  impediment.  This  argu- 
ment would  apply  equally  well  to  a  marriage  accomplished  by 
fraud  or  force — such  marriages  being  voidable  only — and  would 
protect  the  magistrate,  though  the  facts  were  all  known  to  him. 
We  doubt  the  validity  of  the  argument,  and  should  be  inclined 
to  hold  that  whatever  is  in  the  way  of  a  valid  marriage  must  be 
understood  to  constitute  such  an  impediment  as  the  statute  has  in 
view.  The  statute  authorizes  certain  marriages,  and  does  not 
authorize  others ;  it  points  out  what  shall  prevent  or  impede 
them.  But  it  is  not  necessary  to  rest  the  case  upon  this  view, 
for  when  the  statute  does  not  authorize  a  certain  marriage,  a 
magistrate  cannot  be  "  authorized "  to  join  the  persons  in  mar- 
riage. The  age  of  consent  in  a  female  is,  by  the  statute,  fixed  at 
Vol.  II.— (5 


82  AMERICAN  CRIMINAL  REPORTS. 

sixteen  years ;  and  though  the  law,  in  view  of  the  serious  conse- 
quences that  might  follow  from  treating  all  marriages  as  void 
where  one  of  the  parties  is  under  the  age  of  consent,  holds  them 
to  be  voidable  only,  it,  nevertheless,  does  not  authorize  them. 
Like  a  fraudulent  marriage,  they  are  unauthorized,  for  consent  is 
the  first  requisite  in  marriage,  and  in  these  cases  the  capacity  to 
consent  is  withheld  by  law. 

II.  Exception  was  taken  to  the  admission  of  evidence  to  show 
that  the  families  of  defendant  and  Davis  were  acquainted,  and 
that  at  the  time  of  the  ceremony  defendant  made  no  inquiry  for 
the  girl's  parents.  This  evidence  bore  strongly  on  the  proba- 
bility of  defendant's  knowledge  that  his  act  was  unwarranted, 
and  we  have  no  doubt  was  properly  received.  It  tended  to  show 
that  he  must  have  had  some  knowledge  of  the  girl's  age,  and  it 
put  before  the  jury  the  extremely  suspicious  circumstance  that 
in  the  immediate  vicinity  of  her  father's  house  he  was  willing, 
without  the  presence,  and,  so  far  as  he  knew,  the  knowledge  of 
her  parents,  to  join  in  marriage  a  girl  who,  even  if  she  were  six- 
teen, would  be  unfit  to  act  in  so  important  a  matter  upon  her 
own  judgment. 

III.  The  third  exception  was  to  the  refusal  of  the  court  to 
require  the  prosecution  to  put  upon  the  stand  as  witnesses  for 
the  people  Mr.  and  Mrs.  Hemstock,  Bogart  and  Nowland. 
There  was  nothing  in  the  case  to  indicate  that  Rowland  could 
have  given  material  evidence;  it  only 'appeared  that  he  was  in 
the  road  with  defendant  when  the  latter  was  called  in,  and  that 
was  no  part  of  the  res  gestae.  The  record  discloses  no  fact  that 
renders  it  at  all  material  that  defendant  was  called  in  by  one  person 
rather  than  by  another,  or  what  was  said  in  calling  him  in,  or 
how  he  came  to  be  present.  The  res  gestm  began  with  his  pres- 
ence in  the  house.  Evidence  as  to  how  or  why  he  came  to  be 
there  was  proper  as  introductory  or  explanatory,  but  nothing 
depended  on  it.  The  claim  that  the  others  should  have  been 
called  by  the  prosecution  is  made  in  reliance  upon  Maker  v. 
People,  10  Mich.,  212,  and  Eurd  v.  People,  25  Mich.,  405. 

One  of  these  cases  was  an  information  for  murder,  and  the 
other  for  an  assault  with  intent  to  commit  murder,  and  the  prin- 
ciple deducible  from  them  is  that  "the  prosecutor  in  a  criminal 
case  is  not  at  liberty,  like  a  plaiutifE  in  a  civil  case,  to  select  out 
a  part  of  an  entire  transaction  which  makes  against  the  defend- 
ant, and  then  to  put  the  defendant  to  the  proof  of  the  other 
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part,  so  long  as  it  appears  at  all  probable  from  the  evidence  that 
■there  may  be  any  other  part  of  the  transaction  undisclosed; 
especially  if  it  appears  to  the  court  that  the  evidence  of  the 
■other  portion  is  attainable."  "  If  the  facts  stated  by  [the  wit- 
inesses]  who  are  called,  show  prima  facie^  or  even  probable 
reason  for  believing  that  there  are  other  parts  of  the  transaction 
to  which  they  have  not  testified,  and  which  are  likely  to  be 
■known  by  other  witnesses  present  at  the  transaction,  then  such 
other  witnesses  should  be  called  by  the  prosecution,  if  attainable : 
25  Mich.,  416,  417.  These  cases  are  really  aimed  at  a  suppres- 
sion of  evidence  by  management,  and  they  do  not  decide,  as  is 
claimed,  that  all  the  witnesses  to  a  transaction  must  necessarily 
be  called  by  the  prosecution ;  the  justice  of  requiring  this  must 
depend  upon  circumstances,  and  it  would  seldom  be  as  manifest 
in  cases  of  mere  misdemeanor  as  in  cases  of  higher  offenses, 
especially  those  accomplished  by  violence.  But  in  this  case 
there  was  no  reason  to  suppose  that  the  prosecution  had  failed  to 
put  all  parts  of  the  transaction  before  the  jury  by  its  evidence, 
and  the  testimony  of  other  by-standers  could  only  have  been 
cumulative.  Moreover,  the  connection  of  the  Hemstocks  and 
Bogart  with  the  affair  was  such  as  fairly  to  excuse  their  being 
called.  They  must  have  known  a  great  M'rong  was  being  perpe- 
trated, and  they  were  assisting,  and  one  of  them  a  principal  in 
it.  Had  it  been  a  crime  of  violence,  their  connection  with  it 
was  such  as  would  have  justified  the  state  in  making  them  parties 
defendant,  and  though  this  statute  does  not  provide  for  punish- 
ing them,  we  cannot  say  that  the  court  erred  in  not  requiring 
the  prosecution  to  give  credit  to  their  testimony  by  calling  them. 
They  were  present  in  court,  and  the  defendant  had  the  benefit 
of  their  testimony  afterwards,  and  if  the  court  had  any  discre- 
tion in  the  premises,  as  we  think  it  had,  the  discretion  was 
not  abused. 

lY.  A  further  question  arises  upon  the  instructions  to  the 
jury.  One  of  them  was,  "  If  you  think,  from  the  appearance  of 
the  girl,  and  from  the  testimony  in  the  case,  that  the  defendant, 
although  he  could  not  have  known  positively  what  her  age  wag, 
but  if  he  had  good  reason  to  believe  from  all  these  facts  that  she 
was  under  the  age  of  sixteen,  then  their  verdict  must  be  guilty." 
And  again,  that  if,  in  the  exercise  of  a  reasonable  discretion,  he 
had  reason  to  believe  she  was  not  sixteen,  then  he  must  be 
deemed  to  have  united  them  in  marriage  knowing  there  was  a 
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legal  impediment.  These  charges  are  objected  to  as,  in  effect, 
making  negligence  the  equivalent  of  guilty  knowledge. 

No  doubt,  where  guilty  knowledge  is  an  ingredient  in  the- 
offense,  the  knowledge  must  be  found ;  but  actual,  positive- 
knowledge  is  not  usually  required.  In  many  cases,  to  require- 
this  would  be  to  nullify  the  penal  laws.  The  case  of  knowingly- 
passing  counterfeit  money  is  an  illustration ;  very  often  the- 
guilty  party  has  no  actual  knowledge  of  the  spurious  character 
of  the  paper,  but  he  is  put  upon  his  guard  by  circumstances- 
"which,  with  felonious  intent,  he  disregards.  Another  illustration 
is  the  case  of  receiving  stolen  goods,  knowing  them  to  be  stolen ; 
the  guilt  is  made  out  by  circumstances  which  fall  short  of  bring- 
ing home  to  the  defendant  actual  knowledge.  He  buys,  perhaps, 
of  a  notorious  thief,  under  circumstances  of  secrecy,  and  at  a 
nominal  price,  and  the  jury  rightfully  hold  that  these  circum- 
stances apprise  him  that  a  felony  must  have  been  committed : 
Andrews  v.  People,  60  111.,  354 ;  Schriedley  v.  State,  23  Ohio- 
St.,  130.  If,  by  the  statute  now  under  construction,  actual  per- 
sonal knowledge  is  required,  the  statute  may  as  well  be  repealed, 
for  it  can  seldom  be  established,  even  in  the  grossest  cases.  -How 
many  justices  are  likely  to  know  the  exact  age  of  all  the  girls  in 
their  township  approaching  the  age  of  consent  ?  or  even  of  aU 
those  in  their  immediate  neighborhood,  except  as  they  rely  upon 
reputation  or  family  report  ?  Or,  in  how  many  can  they  testify, 
of  their  own  knowledge,  that  a  3'oung  man  and  a  young  woman 
living  as  inmates  of  the  same  family,  and  recognized  as  brother 
and  sister,  do  in  fact  bear  that  relation  to  each  other  ?  or,  that 
one  who  comes  to  be  married  has  not  a  wife  living  from  whom 
he  is  not  divorced  ?  Indeed,  in  the  great  majority  of  cases  one 
must  obtain  his  knowledge  as  to  the  existence  of  legal  impedi- 
ments from  common  report,  from  the  statements  of  third  parties, 
from  any  sources,  in  fact,  upon  which  individuals  would  rely  in 
investigating  for  their  own  protection  into  such  facts,  and  he 
would  justly  be  deemed  inexcusable  if  he  should  persistently 
shut  his  eyes  to  such  facts  as  were  apparent  to  everybody  else. 

We  think  there  is  no  doubt  that  in  tliis  case  the  jury  would 
have  been  warranted  in  finding,  on  the  facts  which  appear,  that 
the  defendant  had  knowledge  of  the  impediment,  had  the 
instructions  been  such  as  the  defendant  insists  they  should  be. 
One  fact  not  hitherto  stated  would  have  been  regarded  as  very 
significant,  namely,   that  the  defendant,  although  required   by 
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statute  to  examine  one  of  tlie  parties  on  oath,  neglected  to  do  so : 
•Comp.  L.,  §  4726.  This,  in  view  of  the  extreme  youth  of  the 
girl,  was  a  very  significant  fact,  and  looks  like  a  careful  avoid- 
ance of  the  proper  means  of  information.  Had  he  taken  the 
proper  evidence  under  oath  and  been  deceived,  perhaps  he  would 
iave.been  justified,  even  though  he  had  had  reason  to  believe  the 
■age  of  consent  had  not  been  reached ;  but  where  he  neglects  the 
testimony  which  he  is  required  to  take,  and  pretends  to  rely 
upon  the  less  satisfactory  oral  statement,  which  he  is  not  required 
to  take,  the  neglect  may  well  be  imputed  to  illegal  intent. 

But  the  question  whether,  on  the  evidence,  the  jury  ought  to 
have  found  that  the  defendant  had  guilty  knowledge  is  not  the 
same  as  the  question  presented  here.  We  are  not  agreed  that 
the  charge  of  the  circuit  judge  can  be  supported,  though  some 
of  our  number  are  inclined  to  think  it  may  be.  The  better 
course,  unquestionably,  would  have  been  for  the  circuit  judge  to 
have  submitted  all  the  facts  to  the  jury,  and  to  have  allowed 
them  to  draw  their  own  conclusions  regarding  the  knowledge  of 
the  defendant  that  he  was  proceeding  unlawfully.  It  is  to  be 
presumed  that  the  jury  would  have  dealt  intelligently  with  the 
facts,  and  not  permitted  a  reckless  official  to  have  set  at  naught, 
with  impunity,  the  provisions  of  a  statute  which  has  for  its 
object  the  prevention  of  unfit,  immoral  and  scandalous  marriages. 

The  circuit  court  will  be  advised  to  grant  a  new  trial. 

The  other  justices  concurred. 
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(25  Ohio  St.,  217.) 

Falsb  Pkbtensbs  :    Person  defined  —  Locality  of  offense  —  Indictment — What 
averments  are  suffieient. 

In  section  twelve  of  the  crimes  act,  as  amended  February  31,  1873,  declaring 
"that  if  any  person,  by  any  false  pretense  or  pretenses,  shall  obtain  from 
any  other  person,"  etc. ;  the  word  "person,"  in  the  latter  phrase,  includes 
artificial  as  well  as  natural  persons. 

An  indictment  for  obtaining  goods  by  false  pretenses  is  sufficient,  if  it  allege 
that  the  goods  were  obtained  by  the  defendant  by  means  of  the  false  pi-e- 
tenses,  and  with  the  fraudulent  intent  particularly  stated,  without  other 
averment  that  the  owner  relied  upon  them,  and  was  induced  thereby  to 
part  with  the  goods 
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"Where  A,  by  false  pi'etenses  contained  in  a  letter  sent  by  mail,  procures  the 
owner  of  goods  to  deliver  them  to  a  designated  common  carrier  in  one 
county,  consigned  to  the  writer  in  another  county,  the  offense  of  obtain- 
ing goods  by  false  pretenses  is  complete  in  the  former  county,  and  the 
offense  must  be  prosecuted  therein. 

Error  to  the  common  pleas  of  Clark  county. 

The  indictment  is  for  obtaining  goods  by  false  pretenses,  and 
was  found  at  the  January  term  of  the  court  of  common  pleas  of 
Clark  county,  Ohio,  A.  D.  1874,  under  a  statute  passed  and  which 
took  effect  February  21,  1873  (70  Ohio  L.,  39),  which  provides: 

"  That  if  any  person,  by  any  false  pretense  or  pretenses,  shall 
obtain  from  any  other  person  any  money,  goods,  chattels,  etc.,. 
*  *  *  with  the  intent  to  cheat  and  defraud  the  owner  of  said 
money  or  property,  *  *  *  he  shall,  on  conviction  thereof,  if 
the  value  of  said  money  or  property  so  obtained  *  *  *  shall 
be  equal  to  or  exceed  $35,  be  imprisoned  in  the  penitentiary  not 
more  than  three  years,  nor  less  than  one  year,"  etc. 

The  substantive  part  of  the  indictment  under  which  the  pris- 
oner was  tried,  convicted  and  sentenced,  is  as  follows : 

"  That  John  T.  Norris,  late  of  the  county  of  Clark  aforesaid,, 
on  the  24rth  day  of  September,  A.  D.  1873,  at  the  county  of 
Clark  aforesaid,  did  unlawfully,  feloniously  and  falsely  pretend 
to  the  Akron  Sewer-pipe  Company — ^the  said  Akron  Sewer-pipe 
Company  then  and  there  being  an  incorporated  company,  and 
doing  business  as  such  incorporated  company  under  and  by  virtue 
of  the  laws  of  Ohio — that  he,  the  said  John  T.  Norris,  was  then 
and  there  the  owner  of  a  farm,  known  as  the  Mohawk  Small  Fruit 
Farm,  one  and  a  half  miles  east  of  the  city  of  Springfield,  in  said 
county  of  Clark,  and  on  the  Charleston  pike,  and  did  then  and 
there  unlawfully,  feloniously  and  falsely  pretend  that  he,  the 
said  John  T.  Norris,  was  then  and  there  a  person  of  good  finan- 
cial responsibility  by  referring  the  said  Akron  Sewer-pipe  Com- 
pany to  any  business  firm  of  the  city  of  Springfield,  and  did 
unlawfully,  feloniously  and  falsely  pretend  that  any  of  the  busi- 
ness firms  of  the  said  city  of  Springfield  would  indorse  and  recom- 
mend the  said  John  T.  Norris  to  the  said  Akron  Sewer-pipe  Com- 
pany as  a  person  then  and  there  worthy  of  credit  and  trust  by  said 
Akron  Sewer-pipe  Company,  by  which  said  false  pretenses  the 
said  John  T.  Norris  then  and  there  unlawfully  and  feloniously 
did  obtain  from  the  said  Akron  Sewer-pipe  Company  certain 
sewer-pipe  of  the  value  of  $41.90,  of  the  property,  goods  and 
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chattels  of  the  said  Akron  Sewer-pipe  Company,  with  the  intent 
then  and  thereby,  by  the  said  false  pretenses  aforesaid,  to  induce 
the  said  Akron  Sewer-pipe  Company  to  deliver  to  him,  the  said 
John  T.  Norris,  the  sewer-pipe  aforesaid,  without  making  any 
inquiry  as  to  the  tinancial  responsibility  of  him,  the  said  John  T. 
Norris,  and  with  intent  then  and  there,  by  the  false  pretenses 
aforesaid,  to  cheat  and  defraud  the  said  Akron  Sewer-pipe  Com- 
pany of  the  said  sewer-pipe  aforesaid,  whereas,  in  truth  and  in 
fact,  the  said  John  T.  Norris  was  not  then  and  there  the  owner 
of  the  said  farm  known  as  the  Mohawk  Small  Fruit  Farm,  one 
and  a  half  miles  east  of  the  city  of  Springfield  in  the  county  of 
Clark ;  and  whereas,  in  truth  and  in  fact,  the  business  firms  of 
the  citj'  of  Springfield  would  not  then  and  there  indorse  and 
recommend  the  said  John  T.  ISTorris  then  and  there  to  be  a  per- 
son of  good  financial  responsibility ;  and  whereas,  in  truth  and  in 
fact,  the  business  firms  of  the  city  of  Springfield  would  not  then 
and  there  recommend  him,  the  said  John  T.  Norris,  to  the  said 
Akron  Sewer-pipe  Company  to  be  a  person  then  and  there 
worthy  of  trust  and  credit  by  said  Akron  Sewer-pipe  Company, 
and  the  said  John  T.  Norris  was  not  then  and  there  a  person  of 
good  financial  responsibility,  and  the  said  John  T.  Norris,  at  the 
time  he  so  falsely  pretended  as  aforesaid,  well  knew  said  false 
pretenses  to  be  false,  contrary,  etc." 

Keifer  &  White  and  John  H.  Littler,  for  the  plaintiff  in  error : 
I.  "When  the  word  "  person  "  is  used  in  the  statute,  especially 
a  criminal  statute,  a  natural  person  is  intended,  unless  something 
appears  in  the  act  to  show  that  it  applies  to  artificial  persons : 
Blair  v.  Worley,  1  Scam.,  178 ;  Belts  v.  Menard,  1  Breese,  395. 
Section  227  of  the  Criminal  Code,  and  the  acts  defining  certain 
crimes  (S.  and  C,  409,  section  22 ;  412,  421,  422,  426 ;  408,  sec. 
18;  439,  sec.  15  ;  andS.  and  S.,  265,  269,  273),  clearly  show  that 
the  general  assembly  has  not.  except  by  special  provision,  con- 
strued the  word  person,  in  criminal  acts,  to  include  corporations. 
We  claim  for  the  plaintiff  a  strict-  construction  of  the  statute 
under  which  he  is  indicted. 

The  indictment  is  defective  in  this  :  it  does  not  set  forth  that 
the  owner  of  the  property  relied  upon  the  false  representations, 
and  was  induced  by  means  thereof  to  part  with  his  property  : 
State  V.  PhilhricJc,  31  Maine,  401 ;  Com.  v.  Strain,  10  Met.,  521 ; 
People  V.  SJeif,  2  Park  Cr.,  140  ;  People  v.  Een-ich,  18  Wend., 
87 ;  People  v.  Stetson,  4  Barb.,  151 ;  lenders  v.  People,  20  Mich., 
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233;  State  v.  Evers,  '49  Mo.,  542;  State  v.  Green,  7  Wis.,  676; 
Bex  V.  Goodall,  Brit.  Cro.  Cas.  (E.  and  E.),  561. 

The  indictinent  should  aver  all  the  material  facts  which  it  is 
necessary  to  prove  to  produce  a  conviction,  and  with  such  reason- 
able certainty  as  to  advise  the  accused  what  he  may  expect  to 
meet  on  the  trial :  Dillingham  v.  The  State,  5  Ohio  St.,  280  ; 
Lamberton  v.  State,  11  Ohio,  282 ;  Fwrris  v.  State,  3  Ohio  St., 
171 ;  RoUins  v.  State,  8  Ohio  St.,  114. 

II.  The  court  erred  in  charging  the  jury  as  to  the  venue. 
Bodily  presence  in  a  county  is  not  essential  in  determining  the 
place  of  trial :  People  v.  Adams,  3  Denio,  190 ;  Adams  v. 
People,  1  Com.,  173. 

Norris  was  to  pay  the  freight ;  the  goods  were  shipped  at  his 
risk,  and  he  had  specially  pointed  out  the  carrier. 

Delivery  of  goods  to  a  carrier  in  the  usual  course  of  business 
is  equivalent  to  a  delivery  to  a  purchaser. 

The  carrier  is  always  considered  the  agent  of  the  buyer :  Story 
on  Sales  (Perkins,  3d  ed.),  sec.  306,  and  notes  2,  3  and  4  to  said 
section  ;  Hooben  v.  Bidwell,  16  Ohio,  510  ;  Gmn.  v.  Taylor,  105 
Mass.,  172 ;  Eedfield  on  Carriers,  section  302  ;  People  v.  Haynes, 

14  "Wend.,  546 ;  Magruder  da  Bro.  v.  Gage,  3  Am.  Eep.,  177;  Story 
on  Sales,  section  306,  note  4 ;  Brown  on  Carriers,  477 ;  Hooper  v. 
Chioago  di  JV.  W.  R.  R.  Co.,  9  Am.  Eep.,  439  ;  Dvmlap  v.  Lamr- 
lert,  6  CI.  and  Ein.,  600. 

As  to  when  title  to  goods  passes  by  delivery  to  a  carrier,  see  5 
Ohio,  89 ;  Story  on  Sales,  sections  321,  342  ;  Newkall  v.  Varges, 

15  Me.,  314;  Kendler  v.  Ellison,  47  K  T.,  36  ;  2  Kent  Com., 
433  ;  Mills  v.  Ball,  2  B.  and  P.,  461 ;  Openheim  v.  Russell,  3  B. 
and  P.,  54 ;  People  v.  Raines,  14  "Wend.,  6,  46,  and  cases  there 
cited ;  Coot.  v.  Taylor,  105  Mass.,  172. 

The  crime  is  only  complete  when  and  where  the  goods  are 
obtained :     Bish.  Cr.  Pr.,  sections  69,  70,  73 ;  1  Bish.  Cr.  Law, 
sections  79-83,  107;  2  "Whar.   Cr.  Law,  sections  2141,  2142 
Adams  v.  People,  3  Denio,  190 ;  Same,  1  Comst.,  173 ;  Com.  v. 
Taylor,   105  Mass.,  192;  People  v.  Ilaynes,   14  Wend.,  546 
Griffin  v.  State,  26  Ga.,  493  ;  People  v.  Rathbun,  21  Wend.,  509 
Com..  V.  Blaiiding,  3  Piclc,  304  ;  Peo-ple  v.  Griffin,  2  Barb.,  427 
People  V.  Sully,   5  Park.,  142;   Whar.  Cr.  Law,  section  154 
Com.  V.  Gillespie,  7  S.  and  E.,  469 ;  Reg.  v.  Leeoh,  Dfears.,  642 
Rex  V.  Brisas  c6  Scott,  4  East.,  163,  171 ;  Scurry  v.  Freeman,  2 
B.  and  P.,  381,  382;  Rex  v.  Garrett,  22  Eng.  L.  and  Eq.,  607; 


NORRIS  V.  STATE.  89 

Bex  V.  Johnson,  6  East.,  583 ;  Regina  v.  Jones,  1  Den.  0.  C, 
551 ;  Eegina  v.  Jones,  1  Eng.  L.  and  Eq.,  533. 

There  is  no  analogy  between  tlie  larceny  of  goods  and  the 
obtaining  of  goods  by  false  pretenses  in  one  county  and  carried 
by  the  offender  to  another,  as  to  where  the  offender  might  be 
apprehended  and  tried.  In  the  latter  case  it  must  be  in  the 
county  where  the  goods  were  obtained :  Eegina  v.  Sianberry, 
9  Cox  C.  C,  94;  Fisher's  Digest,  169. 

III.  The  court  erred  in  its  charge  to  the  jury  on  the  question 
of  the  value  of  the  goods. 

If  the  court  erred  in  charging  upon  the  question  of  venue, 
then  the  charge  was  right  on  the  question  of  value.  But 
if  the  court  was  right  in  its  charge  on  the  former  question,  then 
it  follows  that  it  erred  in  its  charge  on  the  latter. 

If  the  goods  were  not  obtavmd  by  the  accused  until  they 
reached  him  in  Clark  county,  then  their  value  must  be  ascer- 
tained in  their  condition  where  so  obtained. 

The  price  agreed  to  be  paid  for  the  goods  is  immaterial,  as  it 
is  their  real  market  value  at  the  time  they  are  obtained,  which  the 
jury  must  find  and  act  u  pon  in  fixing  the  punishment  under  the  law. 

John  Little,  attorney-general,  for  the  state : 

1.  _"  Person "  is  a  technical  word,  and  comprehends  in  its 
definition  artificial  as  well  as  natural  persons. 

And  where  a  word  of  a  fixed  meaning  is  used  in  a  statute,  the 
legal  presumption  is  that  the  legislature  intended  to  use  it  in  its 
legal  sense:  Turney  v.  Yeoman,  14  Ohio,  207;  Anderson  v. 
Milliken  et  al.,  9  Ohio  St.,  568.  Courts  will  look  to  the  object 
of  a  statute :  Burgett  v.  Burgett,  1  Ohio,  469 ;  Ohio  Digest, 
570,  and  authorities  cited. 

The  question  raised  here  has  been  decided  in  Allen  v.  The 
/State,  10  0hio  St.,  287. 

2.  The  act  30  Geo.  II.,  c.  24,  is  identical  with  ours  in  not 
fixing  the  venue,  etc.  Under  it  was  held  that  the  prosecution 
should  be  had  at  the  place  where  the  goods  were  obtained,  to 
wit,  received,  and  not  where  the  false  pretenses  were  made:  1 
Chitty  Crim.  Law,  191 ;  2  lb.,  998  ;  4  Barn,  and  Ad.,  179.  See 
Eoscoe's  Cr.  Ev.,  6  ed.,  453 ;  People  v.  Sully,  5  Parker,  142, 
170 ;  2  Whar.,  sees.  2142,  2081;  21  Wend.,  507;  9  Gray,  97;  3 
Oreenl.  Ev.;  sec  153  ;  11  Ohio,  438. 

A  portion  of  these  authorities  are  in  point  on  the  hypothesis 
that  this  offense  is  akin  to  larcenv. 
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Tlie  relation  of  agent  for  vendor  or  vendee  of  a  carrier,  is  one- 
created  by  law,  and  only  exists  when  there  is  a  sale  or  other 
legitimate  transaction  between  the  contracting  parties.  But,  in 
this  instance,  there  was  no  sale.  There  was  neither  vendor  nor 
vendee.  The  crime  of  the  defendant  vitiated  the  whole  transac- 
tion. The  title  of  the  property  never  passed  to  Norris,  but 
remained  in  the  company  even  after  actual  delivery  to  Isrorris  at 
Springfield.  When  he  took — "  obtained  " — the  goods  at  Spring- 
field, he  took  them  animnus  furmidi,  from  the  company. 

The  law  creates,  as  has  been  said,  the  relation  of  agent  between 
the  carrier  and  vendor  or  vendee,  etc.  It  would  not,  it  is  sub- 
mitted, interpose  to  create  that  or  any  other  relation  between  a 
carrier  and  a  criminal,  to  enable  the  latter  to  carry  off  his- 
plunder. 

There  is  no  necessary  logical  connection,  as  it  seems  to  me,, 
between  the  question  of  venue  and  that  of  the  place  where  the- 
goods  must  be  valued.  There  is  none  such  in  larceny,  and  why 
should  there  be  here  ?  If  the  position  assumed  by  counsel  for 
plaintiff  in  error  be  correct,  then  all  a  criminal  would  have  to  do- 
to  escape  the  penalty  of  the  .law  in  such  case,  would  be  to  ship 
the  goods  to  different  counties  in  quantities  of  less  than  $35- 
worth  to  each.  In  other  words,  the  question  of  the  defendant's- 
guilt  would  depend  upon  his  disposition  of  the  goods — upon 
whether  he  scattered  or  kept  them  together. 

GiLMOEE,  J.  There  are  a  number  of  errors  assigned  in  the 
record,  upon  which  the  plaintiff  in  error  asks  for  a  reversal  of 
the  proceedings  and  sentence  against  him  in  the  court  below. 

It  will  be  necessary  to  notice  only  the  first  three  assigned,, 
which  are  substantially  : 

1.  That  the  facts  stated  in  the  indictment  do  not  Constitute 
an  offense. 

2.  That  the  court  erred  in  its  charge  to  the  jury  on  the  ques- 
tion of  venue. 

3.  That  the  court  erred  in  its  charge  to  the  jury  on  the  ques- 
tion of  the  value  of  the  goods. 

Two  objections  are  urged  to  the  indictment :  First'.  That  the- 
owner  of  the  goods  alleged  to  have  been  fraudulently  obtained  is- 
an  incorporated  company,  and  therefore  not  a  "  person,"  within 
the  meaning  of  the  statute. 

In  support  of  this  proposition  two  cases  are  cited:     One — 
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Blair  v.  Worley,  1  Scam.,  178 — decides  that  a  statute  giving  the 
right  to  remove  fences  made  by  mistake  upon  the  lands  of  other 
persons,  applies  only  to  natural  persons,  and  not  to  the  United 
States,  or  the  state  of  Illinois.  The  other — Betts  v.  Menard, 
1  Breese,  395 — decides  that  the  ferry  law  does  not  authorize  a 
county  court  to  grant  a  license  to  ferry  to  a  corporation,  giving 
as  one,  among  other  reasons,  that  the  law  requires  that  the  party 
receiving  the  grant  shall  give  bond,  etc.,  "  conditioned  that  he, 
she,  or  they  will  keep  the  ferry  according  to  law."  The  terms 
used  in  the  statutes  referred  to  in  these  cases  respectively, 
exclude  the  idea  that  corporations  were  intended  to  be  included. 

But  it  is  insisted  that  the  rule  of  strict  construction  in  this 
respect  must  be  applied  in  this  case,  and  that  the  crime  "  can 
only  be  committed  by  a  '■person'  against  the  property  of 
another  'person,'  who  must  be,  in  either  case,  a  natural  per- 
son." 

It  is  well  settled  that  the  rule  of  strict  construction  is  not 
violated  by  giving  the  words  of  a  statute  a  reasonable  meaning 
according  to  the  sense  in  which  they  were  intended,  and  that 
captious  objections  must  be  disregarded.  Guided  by  this  rule, 
let  us  ascertain  in  what  sense  the  legislature  used  the  words  any 
other  person,  in  the  statute  under  which  the  defendant  is 
indicted ;  and  in  this  we  will  be  aided  by  observing  another 
rule  of  construction  in  connection  with  it,  which  is,  that  where 
a  clause,  susceptible  of  two  meanings,  is  used  in  a  statute  which 
has  received  a  judicial  construction,  and  the  same  clause  is  used 
in  a  subsequent  statute,  upon  the  same  or  an  analogous  subject, 
it  is  to  be  understood  in  the  latter  in  the  same  sense  as  in  the 
former,  unless  the  object  to  which  it  is  applied,  or  the  connec- 
tion in  which  it  stands,  requires  it  to  be  differently  understood 
in  the  two  statutes. 

This  statute,  and  those  punishing  larceny,  are  not  only  analo- 
gous in  the  nature  of  the  offenses  made  punishable  and  the 
degree  of  punishment,  but  with  the  word  '■'■person  "  understood, 
as  it  must  be,  property  of  another,  as  used  in  the  larceny  acts, 
they  are  identical  in  respect  to  the  persons  against  whom  these 
offenses  may  be  committed ;  and  our  courts  have  always  held 
that  it  is  larceny  to  steal  the  goods  or  moneys  of  a  corporation. 

Again,  the  twelfth  section  of  the  crimes  act  provides  against 
burning,  or  causing  to  be  burned,  the  dwelling-house,  store- 
house, warehouse,  etc.,  the  property  of  any  other  person,  etc. 
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This  is  the  same  phrase  used  in  the  "  false  pretense  statute ; " 
and  this  court  sustained  an  indictment  against  A,  for  procuring 
H  to  burn  a  warehouse,  the  property  of  an  incorporated  railroad 
company :    Allen  v.  The  State,  10  Ohio  St.,  287. 

Again,  the  criminal  code  of  Ohio,  section  227,  provides  that 
the  word  "  person  "  includes  a  corporation  as  well  as  a  natural 
person.  This  only  prescribes  the  rule  in  criminal  practice  on 
this  subject ;  but,  under  the  rules  of  construction,  it  may  prop- 
erly be  regarded  as  an  indication  of  legislative  intent  on  this 
point,  in  the  passage  of  criminal  laws  since  the  adoption  of 
the  code. 

Taking  all  these  in  connection  with  the  fact  that  the  statute 
making  it  criminal  to  obtain  goods  by  false  pretenses,  has  been 
passed  since  the  adoption  of  the  code,  and  since  the  larceny  and 
arson  statutes  have  received  the  judicial  constructions  above 
indicated  on  the  point  under  consideration,  and  applying  the 
rules  of  construction  above  stated,  we  hold  that  the  word 
"  person,"  as  used  in  the  statute,  includes  artificial  as  well  asi 
natural  persons. 

The  second  objection  is,  that  it  is  not  averred  in  the  indictment 
that  the  owner  relied  upon  the  false  pretenses  and  representa- 
tions, and  was  induced  by  means  thereof  to  part  with  his 
property.  We  have  been  referred  to  quite  a  number  of  authori- 
ties supposed  to  support  this  objection,  which,  on  examination, 
are  found  not  to  do  so. 

Two  questions  are  discussed  in  them.  First,  as  to  whether  the 
ofEenses  charged  were  within  the  statute,  of  which  no  notice 
need  be  taken  ;  and,  second,  whether  the  indictment  in  the  case 
then  under  consideration  was  good.  And  in  not  a  single  case 
examined  is  it  found  that  an  indictment  otherwise  good  was  held 
bad  for  want  of  the  averment  in  question.  For  example,  we 
take  the  case  of  the  State  v.  PMlbriok,  31  Me.,  401,  which  is 
claimed  by  counsel  to  be  directly  in  point. 

The  alleged  false  representations  in  this  case  were  made  by 
Philbrick  to  Goff,  the  prosecuting  witness,  in  reference  to  the 
age  and  value  of  a  mare  he  was  attempting  to  exchange  for  a 
horse  owned  by  GoflE. 

The  court,  in  deciding  the  case,  said  :  "  The  former  part  of 
this  indictment  alleges  that  the  accused,  by  false  pretenses, 
intended  to  cheat  and  defraud  GofE,  and  proposed  to  exchange 
his  mare  for  the  horse  of  GoflE ;  but  there  is  no  averment  that 
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such  an  exchange  was  made,  or  that  the  false  pretenses  were 
made  with  a  view  or  design  to  effect  such  an  exchange." 

It  is  true  that  the  court,  in  holding  the  indictment  bad,  did 
remark,  in  substance,  that  it  was  not  averred  that  the  prosecuting 
witness  relied  upon  the  representations  of  the  defendant ;  but  it 
is  apparent  that  the  indictment,  in  other  respects,  was  so  defec- 
tive that  the  additional  allegation  would  not  have  cured  it. 
Similar  remarks  were  made  by  the  court  in  disposing  of  the  case 
of  the  Commonwealth  v.  Strain,  10  Met.,  521,  which  is  also 
cited.  This  was  a  case  in. which  it  was  alleged  that  the  defend- 
ant had  made  certain  false  representations  concerning  a  watch  to 
the  prosecuting  witness,  Blake,  whereby  he  obtained  thirty-five 
dollars  from  the  latter.  The  court  said :  "  The  case  at  bar,  if 
confined  in  its  proof  on  the  trial  by  the  jury  to  the  mere  allega- 
tions of  the  indictment,  would  be  certainly  quite  bald.  The 
indictment  does  not  allege  any  bargain,  nor  any  colloquium  as  to 
a  bargain  for  a  watch,  nor  any  proposition  of  Blake  to  buy,  or 
the  defendant  to  sell  a  watch,  nor  ^ny  delivery  of  the  watch,  as 
to  which  the  false  pretenses  were  made,  into  the  possession  of 
Blakfe  as  a  consideration  for  the  money  he  paid  the  defendant." 
The  averment  contended  for  would  not  have  cured  this  indict- 
ment. These  illustrate  the  nature  of  the  questions  in  most  of 
the  cases  referred  to  on  this  point. 

Our  statute  is  substantially  a  transcript  of  the  act  of  30  Geo. 
II.,  c.  24,  and  the  indictment  in  this  case  follows  the  English 
precedents  under  it,  omitting  none  of  the  material  averments 
under  it.  It  sets  out  with  particularity  the  facts  and  representa- 
tions made  by  the  defendant,  and  alleged  to  be  false  ;  that  they 
were  made  with  the  intent  to  induce  the  owner  to  deliver  the 
goods  to  him ;  that  his  intent  was  fraudulent,  and  his  purpose 
was  to  cheat  the  owner,  and  that  hy  means  of  these  false  pretenses 
he  did  oUadn  the  goods,  etc.  The  truth  of  these  pretenses  is 
denied.  It  will  be  seen  that  the  defendant  was  fully  advised  of 
the  nature  and  extent  of  the  charges  against  him.  The  facts 
stated  in  the  indictment  are  such  that,  if  admitted  to  be  true,  it 
would  be  clear  that  the  owner  did  rely  upon  them  in  parting 
with  his  goods.  This  indictment  is  good,  therefore,  in  this 
respect. 

2.     The  court  erred  in  its  charge  on  the  question  of  venue. 

The  bill  of  exceptions  shows  that  the  defendant  resided  in 
Springfield,   Clark   county,    and   the   sewer-pipe   company   was 
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located  and  doing  business  at  Akron,  Summit  county,  Ohio. 
The  goods  were  obtained  by  a  letter  containing  the  alleged  false 
representations,  accompanied  by  an  order  in  this  language : 
"You  may  ship  me  via  frt.  line,"  etc.  The  Cleveland,  Mt. 
Yernon  &  Columbus  railroad  was  doing  a  freight  business 
between  Springfield  and  Akron.  The  day  after  the  letter  and 
orders  were  received  at  Akron  by  the  company,  it  delivered  the 
goods  ordered  as  above,  at  the  freight  depot  at  Akron  of  the 
railroad  above  named,  billed,  consigned  and  to  be  shipped  by  the 
railroad  company  to  the  defendant  at  Springfield,  Ohio,  at  his 
risk  and  cost  for  freight.  Upon  this  state  of  facts  the  court 
charged  the  jury  as  follows :  "  If  said  letter  so  written  and 
sent  by  the  defendant  to  the  said  Akron  sewer-pipe  company  was 
prepared  and  written  by  him  at  Springfield,  in  Clark  county, 
Ohio,  and  by  him  mailed  at  Springfield  to  said  company  at 
Akron,  Summit  county,  Ohio,  and  was  by  said  company  received 
at  Akron,  in  Summit  county,  Ohio,  where  said  company  had 
their  goods  and  did  businesg,  and  said  company,  in  pursuance  of 
the  terms  of  said  letter,  shipped  said  goods  at  Akron,  in  Summit 
county,  by  railroad  freight  line,  to  the  defendant  at  Springfield, 
Ohio,  and  that  said  railroad  line  at  Akron  received  said  goods 
from  said  company,  consigned  to  defendant  at  Springfield,  and 
brought  said  goods  on  railroad  to  Springfield  and  there  delivered 
them  to  the  defendant,  and  the  defendant  first  obtained  actual 
possession  at  Springfield  by  the  delivery  of  the  goods  by  the 
railroad  company  to  him  there,  and  if  the  jury  should  also  find 
against  the  defendant  upon  the  mutter  of  said  false  pretenses  as 
alleged  in  the  indictment,  then  the  jury  may  legally  find  that  the 
said  Qffense  charged  was  committed  in  Clark  county,  Ohio." 
Exceptions  were  raised  to  this  part  of  the  charge,  and  are 
assigned  for  error. 

On  the  facts  as  above  stated,  the  weight  of  authority  is  clearly 
that  the  railroad  company  was  the  agent  of  the  defendant  for 
receiving  the  goods  for  him  at  Akron,  and  carrying  them  to  him 
at  Springfield,  and  the  delivery  of  the  goods  to  it,  by  the  sewer- 
pipe  company,  was,  in  legal  contemplation,  a  delivery  of  the 
goods  to  the  defendant  at  Akron.  The  title  passed  to  the  defend- 
ant, subject  only  to  the  sewer-pipe  company's  right  of  stoppage 
■i/n  transitu.  The  defendant  obtained  actual  possession  of  the 
goods  at  SjDringfield,  from  his  agent,  whose  possession  was  his 
own,  and  not  from  the  sewer-pipe  company.     Only  one  delivery 
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•could  be  made,  and  that  had  been  previously  completed  at 
Akron.  The  legal  fiction  in  larceny  (where  the  owner  does  not 
part  with  the  title  to  his  property),  that  there  is  a  new  taking 
4ind_  carrying  away  into  every  county  into  which  the  thief  may 
-carry  stolen  goods,  does  not  apply  in  this  case,  where  the  owner 
-did  voluntarily  part  with  the  title  to  the  goods  in  question.  The 
-offense  was,  therefore,  committed  and  completed  in  Summit 
-county,  and  could  only  have  been  legally  prosecuted  there. 

There  was  error  in  the  charge  of  the  court  in  this  respect,  for 
which  the  judgment  must  be  reversed. 

3.  As  to  the  value  of  the  goods.  The  court  properly 
instructed  the  jury  to  find  the  market  value  of  the  goods  at 
Akron  when  they  were  placed  on  the  cars,  consigned  to  the 
•defendant  at  Springfield.  If  this  court  had  found,  however, 
that  there  was  no  obtaining  of  the  goods  by  the  defendant  till 
they  reached  Springfield,  then  the  title  would  'not  have  passed 
till  such  delivery,  and  the  value  of  the  goods,  at  the  time  and 
place  that  the  delivery  was  made,  is  where  and  when  the  value 
ishould  have  been  ascertained.  This  court  having  found  that  the 
•offense  was  committed  in  Summit  county,  the  charge  was  correct 
in  reference  to  the  finding  of  the  value  of  the  goods. 

Judgment  reversed,  and  cause  remanded  to  Clark  common 
j)leas. 

McIlvaine,  C.  J.,  and  Welch,  White  and  Kex,  J".  J., 
•concurred. 

Note. — In  8tewa/i-t  d.  Jessup,  51  Ind.,  413,  it  appeared  that  the  accused 
made  false  representations,  as  to  his  responsibility,  to  the  prosecutor  in 
Indiana.  On  the  faith  of  these  representations  the  prosecutor  toojj  a  car- 
load of  horses  to  New  York,  with  the  view  of  selling  them  to  the  accused 
when  he  got  there.  In  New  York  he  did  sell  the  horses  to  the  accused,  on 
the  faith  of  the  false  representations  made  in  Indiana.  It  was  Jield  that  the 
■crime,  if  any,  was  committed  in  New  York,  and  could  not  be  prosecuted  in 
Indiana. 
In  Com.  V.  Taylor,  104  Mass. ,  the  evidence  was  that  the  accused  made  false 

■representations  to  a  dealer  in  mowing  machines  in  Worcester,  Mass.,  and 
thereby  induced  the  dealer  to  ship  two  machines  to  certain  persons  in  Ver- 
mont, whose  names  he  gave.     There  were  in  fact  no  such  persons  in  Vermont, 

:and  the  prisoner  himself  went  there  and  got  the  machines.  It  was  fteld,  on 
these  facts,  that  he  obtained  the  machines  in  Worcester  county,  and  that  the 

•case  was  properly  triable  there. 

In  People  v.  Adams,  3  Den.  (N.  Y.),  190,  1  N.  Y.  (1  Comst.),  173,  610,  it 

lappeared  that  defendant,  being  in  Ohio,  by  means  of  false  receipts  which  he 

■caused  to  be  presented  to  the  prosecutors  in  New  York  by  innocent  agents. 
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obtained  money  which  the  prosecutors  paid  to  the  defendant's  innocent  instru- 
ments in  New  York.  It  was  lield  that  the  defendant  was  properly  indicted 
and  tried  in  New  York,  although  he  himself  had  never  been  in  New  York. 

For  other  decisions  to  the  effect  that  the  offense  is  triable  where  the  prop- 
erty or  money  is  obtained,  without  regard  to  the  place  where  the  false  pre- 
tenses are  m^de,  see  People  v.  Sully,  5  Park.  Or.  (N.  T.),  143;  Skiff  v.  People, 
3  Park.  Cr.  (N.  T.),  139. 


Kellogg  v.  State. 

(36  Ohio   St.,  15.) 

Laecbnt:    False  pretenses;  distinction  between  them —  Confidence  game. 

"When  a  contract  for  the  loan  of  money  is  induced  by  fraud  and  false  pretenses 
of  the  borrower,  and  the  lender,  in  performance  of  the  contract,  delivers 
certain  bank-bills,  without  any  expectation  that  the  same  bills  will  be 
returned  in  payment,  the  borrower  is  guilty  of  obtaining  money  by  false 
pretenses,  but  is  not  guilty  of  the  crime  of  larceny. 

Error  to  the  court  of  common  pleas  of  Hamilton  county. 

At  the  June  term,  1875,  of  the  court  below,  the  plaintiflE  in 
error  was  convicted  of  the  crime  of  larceny,  and  sentenced  to  the 
penitentiary  for  a  term  of  years. 

The  testimony  ofEered  on  the  trial  showed  that,  in  the  month 
of  April  preceding,  the  prisoner  had  obtained  $280  in  bank-bills, 
from  the  prosecuting  witness,  under  the  following  circumstances : 

The  witness  and  the  prisoner  had  first  met  and  formed  a  casual 
acquaintance  as  passengers  on  a  train  of  cars  passing  from  St. 
Louis  to  Cincinnati.  After  their  arrival  at  Cincinnati  they  again 
met  at  the  railroad  depot,  where  the  prosecuting  witness  was 
about ^to  take  another  train  for  his  home  in  Madison  county, 
when  the  following  occurrences  took  place,  as  detailed  by  the 
witness  :  The  defendant  asked  me  if  I  was  going  to  take  that 
train ;  I  said  yes.  He  said  he  thought  he  would  go  on  that  train 
too.  Then  a  man  came  up  to  us  and  said  to  the  defendant,  "  if 
yon  want  to  go  on  that  train,  you  had  better  get  your  baggage 
and  pay  your  freight  bill."  The  defendant  then  said,  "  Confound 
these  fellows,  they  won't  pay  me  any  premium  on  my  gold,  and 
I  have  no  other  money  to  pay  this  freight  bill,  and  I  don't  want 
to  give  them  two  hundred  and  eighty  dollars  in  gold  and  get  no 
premium."  He  then  said  to  me,  "  Will  you  let  me  have  $280  in 
currency,  and  I  will  give  you  this  gold  to  hold  as  security  until 
I  can  go  to  the  bank  and  draw  some  money  which  I  have  there, 
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and  I  will  tlien  pay  you  $280  back."  He  further  said,  "  I  must 
get  my  freight  out  to-night,  and  they  won't  let  me  have  it  until 
I  pay  the  bill,  which  is  $280."  I  then  told  him  I  would  let  him 
have  the  two  hundred  and  eighty  dollars  to  pay  his  freight  bill ; 
which  I  did,  and  he  gave  me  fourteen  pieces  of  what  he  said  was 
gold,  and  which  I  took  for  twenty-dollar  gold  pieces,  and  I  gave 
him  $280  in  paper  money.  He  started  off,  and  I  examined  them 
and  found  that  they  were  not  twenty-dollar  gold  pieces,  nor  were 
they  gold  at  all.  *  *  I  followed  him,  but  did  not  overtake 
him  or  see  him  any  more  until  he  was  arrested. 

On  cross-examination,  the  prosecuting  witness  testified  as  fol- 
lows :  "  I  delivered  my  money  to  him  voluntarily.  He  used  no 
force  or  violence  to  obtain  it  from  me.  I  never  expected  to  get 
the  same  money  again.  He  said  he  would  go  to  the  bank  and 
draw  some  money,  and  come  back  and  pay  me  what  he  borrowed 
and  get  the  gold." 

The  commission  of  the  crime  charged  in  the  indictment  was 
not  otherwise  proved  than  as  above  stated. 

The  court  was  requested  by  the  defendant  to  charge  that,  "  if 
the  jury  found,  from  the  evidence  in  the  case,  that  the  defendant 
fraudulently  and  wrongfully  induced  Denton,  the  prosecuting 
witness,  to  part  with  the  money  mentioned  in  the  indictment ; 
and  if  they  also  found  that  the  prosecuting  witness  was  fraud- 
ulently induced  to,  and  in  fact  did  part  with  the  possession  and 
property  in  the  money  described  in  the  indictment,"  the  defend- 
ant could  not  be  convicted  of  the  offense  of  larceny  as  charged 
in  the  indictment.  The  record  shows  that  "  the  instruction  in 
that  form  the  court  refused  to  give,"  but  did  give  the  same  with 
the  following  explanation :  "  That  the  word  property,  as  used, 
does  not  mean  the  mere  money — it  means  the  proprietory  j'ight 
of  ownership  in  the  money.  So  that,  while  the  manual  posses- 
sion of  the  money  may  be  in  one  person,  the  legal  technical  prop- 
erty may  still  be  in  another,  and  a  bailment  or  possession  of 
goods  and  chattels  obtained  by  a  trick  or  fraud  does  not  transfer 
the  property  to  the  person  practicing  the  trick  or  fraud.  If  you 
find,  therefore,  that  the  mere  possession  of  the  money  with  the 
owner's  consent  was  fraudulently  obtained  by  the  defendant  with 
intent  to  steal  it  from  the  owjier,  it  is  larceny." 

G.  H.  Bladkbwm^  for  plaintiff  in  error : 

The  testimony  shows  that  Kellogg  obtained  the  money  from 
Denton  without  force  or  violence;  that  Denton  delivered  the 
Vol.  II.— 7 
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money  to  him  voluntarily,  and  did  not  expect  to  get  the  same 
money  again.  This  being  so,  there  was  no  trespass,  and  could 
be  no  larceny  :  2  Bish.  Or.  L.,  sections  812,  813,  818,  and  author- 
ities cited ;  2  Wharton  Or.  L.,  sections  1853, 1854  ;  Ennis  v.  The 
State,  3  Iowa,  67 ;  Welch  v.  People,  17  111.,  399  ;  Wilson  v.  The 
State,  1  Porter,  118 ;  15  Serg.  and  R.,  93.  Nor  does  it  change 
the  rule  when  the  consent  is  obtained  by  fraud  :  2  Bish.,  Cr.  L., 
section  811  ;  Hex  v.  Summers,  3  Salk.,  194 ;  2  K  P.  C,  668  ;  15 
Serg.  and  E.,  93 ;  Gary  v.  Eotailing,  1  Hill  (N.  Y.),  311. 

McIlvaine,  C.  J.  On  the  trial  below,  the  jury  was  properly 
instructed  that  the  defendant  could  not  be  convicted  of  larceny, 
if  he  obtained  the  possession  of  the  money  alleged  to  have  been 
stolen  from  the  prosecuting  witness  with  his  consent,  if  it  was 
further  found  that,  at  the  time  of  the  transfer  of  the  possession, 
the  right  of  property  in  the  money  also  passed  from  the  prose- 
cuting witness  to  the  defendant,  although  the  witness  was 
induced,  through  the  fraud  of  defendant,  to  part  with  the  posses- 
sion and  the  property  in  the  money.  And  there  was  no  error  in 
the  further  instruction :  "  If  you  find,  therefore,  that  the  m,ere 
possession  of  the  money,  with  the  owner's  consent,  was  fraud- 
ulently obtained  by  the  defendant,  with  intent  to  steal  it  from 
the  owner,  it  is  larceny." 

This  last  iustrnction,. however,  was  the  predicate  of  a  proposi- 
tion which  had  been  given  in  explanation  of  the  first  instruction, 
to  wit :  "  While  the  manual  possession  of  money  may  be  in  one 
person,  the  legal  technical  property  may  still  be  in  another ;  and 
a  hailment,  or  possession  of  goods  and  chattels,  obtained  by  a 
trick  or  fraud,  does  not  transfer  the  property  to  the  person  prac- 
ticing the  trick  or  fraud."  Whether  this,  as  an  abstract  proposi- 
tion of  law,  be  true  or  false,  it  was  certainly  misleading  in  the 
case  as  it  was  made  in  the  evidence.  The  jury  could  not  well 
have  understood  it  otherwise  than  as  a  declaration  by  the  court 
that  the  t;.».nsaction,  as  detailed  by  the  prosecuting  witness, 
amounted  to  a  mere  contract  of  bailment,  which  left  the  right  of 
property  remaining  in  the  prosecuting  witness. 

Now,  if  the  common  law  at  all  recognizes  a  class  of  bailments, 
corresponding  to  the  mutuum  of  the  civil  law — to  wit,  where  a 
loan  is  made  of  money,  wine,  or  other  thing  that  may  be  valued 
by  number,  weight  or  measure,  which  is  to  be  restored  only  in 
kind  of  equal  value  or  quantity — it  is  not  true  that  the  right  of 
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property  in  such  bailments  remains  in  the  bailor;  but  on  the 
other  hand,  the  absolute  property  passes  with  the  possession,  and 
rests  with  the  borrower.  In  such  cases  the  fraud  of  the  borrower 
no  more  prevents  the  passing  of  the  title  to  the  thing  loaned 
upon  delivery,  than  does  fraud  on  the  part  of  a  purchaser  of 
goods.  The  contract  in  either  case  is  not  void,  but  only  voidable 
at  the  election  of  the  lender  or  seller.  The  better  opinion,  how- 
ever, seems  to  be  that  such  a  loan  is  not  a  regular  bailment  at 
common  law,  but  falls  more  properly  under  the  innominate  con- 
tract, do  ut  fades,  and  results  in  a  debt,  and  not  in  a  trust. 

The  testimony  before  the  jury  in  the  court  below  tended  to 
prove  a  loan  of  money  from  the  prosecuting  witness  to  the 
■defendant,  whereby  the  borrower  became  indebted  to  the  lender, 
and  assumed  to  make  payment  in  other  money.  The  testimony 
of  the  witness  was,  that  he  voluntai'ily  delivered  the  money  to 
the  defendant,  and  never  expected  to  get  the  same  money  again. 
It  is  true  he  was  induced  to  make  the  loan  through  the  fraud 
and  false  pretenses  of  the  defendant.  No  doubt  a  crime  was 
thus  committed  by  the  defendant,  but  it  was  the  crime  of  obtain- 
ing money  under  false  pretenses,  and  not  a  larceny.  To  consti- 
tute larceny  in  a  case  where  the  owner  voluntarily  parts  with  the 
possession  of  his  property,  two  other  conditions  are  essential: 
1,  the  owner,  at  the  time  of  parting  with  the  possession,  must 
expect  and  intend  that  the  thing  delivered  will  be  returned  to 
him  or  disposed  of  under  his  direction  for  his  benefit ;  2,  that  the 
person  taking  the  possession  must,  at  the  time,  intend  to  deprive 
the  owner  of  his  property  in  the  thing  delivered.  But  where 
the  owner  intends  to  transfer,  not  the  possession  only,  but  also 
the  title  to  the  property,  although  induced  thereto  by  the  fraud 
and  fraudulent  pretenses  of  the  taker,  the  taking  and  carrying 
away  do  not  constitute  a  larceny. 

In  such  case  the  title  rests  in  the  fraudulent  taker,  and  he  can- 
not be  convicted  of  the  crime  of  larceny,  for  the  simple  reason 
that,  at  the  time  of  the  transaction,  he  did  not  take  and  carry 
away  the  goods  of  another  person,  but  the  goods  of  himself. 

Had  the  law  been  thus  stated  to  the  jury,  there  is  no  doubt  the 
verdict  would  have  been  not  guilty,  as  he  stood  charged  in  the 
indictment. 

Judgment  reversed,  and  cause  remanded  for  such  further  pro- 
■ceeding  as  may  be  lawfully  had  in  the  premises. 

Welch,  "White,  Rex  and  Gilmoee,  JJ.,  concurred. 
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State  v.  Andeesok. 

(47  Iowa,  143.) 

False  phetbnses:     Cfrime  not  committed  where  title  does  not  pass. 

Where,  by  the  agreement  between  the  prosecutor  and  the  defendant,  the- 
defendant  gets  no  title  to  the  property  which  is  delivered  to  him  on  the 
faith  of  the  alleged  false  pretenses,  the  crime  of  obtaining  property  by 
false  pretenses  is  not  committed. 

Seevees,  J.  The  indictment  charged  "that  *  *  defend- 
ant did  obtain  from  the  St.  Paul  harvester  works,  through 
J.  C.  Yetzer,  *  *  *  one  Elward  harvester,  of  the  value- 
of  one  hundred  and  ninety  dollars."  The  defendant  pleaded  not 
guilty.  The  false  pretenses  used  for  the  purpose  of  obtaining 
said  property  were  in  writing,  and  were  as  f oll(jws : 

"$115.00.  Atlantic,  Iowa,  July  12,  1875. 

"For  value  received,  on  or  before  the  first  day  of  October^ 
1876,  I,  the  subscriber,  of  Benton  township,  county  of  Cass,  and 
state  of  Iowa,  promise  to  pay  to  the  order  of  the  St.  Paul  har- 
vester works,  one  hundred  and  fifteen  dollars,  at  the  Cass  County 
Bank,  in  Atlantic,  with  interest  at  ten  per  cent  per  annum,  from 
date  until  paid,  and,  in  addition,  I  will  pay  five  per  cent  attor- 
ney's fees,  if  suit  is  commenced  on  this  note. 

"The  express  condition  of  the  sale  and  purchase  of  the  Elward 
harvester,  for  which  this  note  is  given,  is  such  that  the  title,, 
ownership,  or  possession,  does  not  pass  from  said  St.  Paul  har- 
vester works  until  this  note  is  paid  in  full ;  that  said  St.  Paul 
harvester  works  shall  have  full  power  to  declare  this  note  due,, 
and  take  possession  of  said  machine  at  any  time  they  may  deem 
themselves  insecure,  even  before  the  maturity  of  this  note.  For 
the  purpose  of  obtaining  credit,  I,  P.  PI.  Anderson,  hereby  cer- 
tify that  I  own,  in  my  own  name,  forty  acres  of  land  in  section 
thirty-one,  township  of  Benton,  county  of  Cass,  and  state  of 
Iowa,  with  twenty-five  acres  improved,  worth  $1,000,  which  is 

not  incumbered  by  mortgage  or  otherwise,  except .     I 

own  $800  dollars  worth  of  personal  property  over  and  above  all 
indebtedness. 

"P.  H.  ANDERSON. 

"P.  O.  Atlantic,  county  of  Cass,  state  of  Iowa." 
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The  "state  introduced  evidence  which  tended  to  show  the 
representations  made  and  their  falsity,  and  also  that  defendant 
purchased  of  the  St.  Paul  harvester  works  a  harvester,  which  the 
-agent  of  the  company  was  induced  to  sell  and  deliver  by  and 
through  said  representations." 

After  the  state  rested,  the  defendant  moved  the  court  to 
^'  direct  the  jury  to  acquit  the  defendant,  for  the  reason  that  it 
appeared  by  the  contract  the  defendant  did  not  obtain,  by  the 
alleged  false  representations,  the  title  to  or  property  in  said  har- 
vester, but  the  same  remained  in  the  St.  Paul  harvester  works 
•company,  and  that  said  company,  notwithstanding  the  delivery  of 
the  harvester  to  defendant,  continued  to  be  the  owner  of  the 
same,  with  the  right  to  resume  possession  thereof  at  any  time," 
which  motion  was  sustained,  and  the  jury  so  directed.  The  cor- 
rectness of  this  ruling  is  the  only  question  to  be  determined. 

The  statute  provides:  "If  any  person  designedly  and  by 
false  pretense,  or  by  any  privy  or  false  token,  and  with  intent 
to  defraud,  obtain  from  another  any  money,  goods,  or  other 
property     *     *:"     Code,  §  4073. 

In  3  Archbold's  Criminal  Practice  and  Pleading,  467,  it  is 
said :  "  In  order  to  convict  a  man  of  obtaining  money  or  goods 
by  false  pretenses,  it  must  be  proved  that  they  were  obtained 
under  such  circumstances  that  the  prosecutor  meant  to  part  with 
his  right  to  the  property  in  the  thing  obtained,  and  not  merely 
with  the  possession  of  it."  This  doctrine  is  recognized  in  3 
-Greenleaf,  §  160,  and  also,  as  we  understand,  in  2  Wharton  on 
'Criminal  Law,  §  2149. 

The  only  cases  cited  by  the  attorney-general  as  being  in  con- 
vict with  these  authorities,  are  SkiJ'  v.  The  People,  2  Parker's 
Criminal  Reports,  139,  and  People  v.  Paynes,  11  Wend.,  558. 
The  former  has  but  little,  if  any,  bearing  on  the  question  before 
us,  and  the  latter  was  reversed  in  The  People  v.  Ha/ynes,  14 
Wend.,  547,  and  it  was  then  held,  where  a  person  sold  goods  to 
another  on  credit  and  delivered  the  same  on  a  steamboat  desig- 
nated by  the  purchaser,  to  be  forwarded  to  his  residence,  that  the 
sale  became  complete,  and  the  title  and  possession  vested  in  the 
purchaser.  After  such  delivery  the  seller  made  the  attempt  to 
stop  the  goods  while  in  transit,  to  prevent  which  the  purchaser 
made  certain  false  representations,  in  consequence  of  which  the 
seller  did  not  persist  in  his  attempt  to  seize  the  goods.  The  pur- 
chaser was  indicted  for  obtaining  the  goods  by  means  of  false 
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pretenses,  and  it  was  held  he  could  not  be  convicted.  It  is  evi- 
dent, in  the  case  at  bar,  that  the  seller  did  not  intend  to  part 
"with  either  the  right  of  property  or  possession,  for  it  is  expressly 
provided  in  the  contract  of  purchase  and  sale  "that  the  title, 
ownership  or  possession  does  not  pass"  until  the  note  is  paid, 
and  the  right  "  to  declare  the  note  due  and  take  possession  of 
the  machine  at  any  time,"  was  expressly  reserved. 

The  defendant  did  not  even  obtain  an  unqualified  right  to  the 
possession.  The  plaintiff,  in  a  legal  sense,  parted  with  nothing. 
It  is  unnecessary  to  go  as  far  as  the  rule  laid  down  in  Archbold, 
in  order  to  sustain  the  ruling  below.  At  least,  we  think  the 
defendant  must  have  obtained,  by  means  of  the  false  pretenses, 
either  the  title  or  the  unqualified  right  of  possession  as  between 
himself  and  his  vendor,  for  at  least  some  length  of  time.  Here 
the  delivery  and  resumption  of  the  possession  by  the  vendor 
could  be  at  the  same  instant  of  time,  or  as  near  thereto  as  it  was 
possible  for  the  mind  to  act  and  determine. 

Affirmed. 

Note. — The  distinction  between  the  crimes  of  obtaining  property  by  false 
pretenses  and  of  larceny,  by  a  trick,  is  this:  The  crime 'of  larceny  is  com- 
mitted where  the  prisoner,  by  means  of  fraud,  falsehood,  a  trick,  or  any 
fraudulent  device,  obtains  posaension  of  the  property  of  another,  with  the 
intent,  at  the  time  he  gets  it  into  his  possession,  of  stealing  it,  the  owner  not 
intending  to  part  witli  the  title  to  the  property.  False  pretenses  is  committed 
where,  by  means  of  false  pretenses  or  representations,  the  owner  is  induced  to 
part  with  the  title  to  his  property.  See  Oline  v.  State,  43  Tex.,  494;  Tiekery  v. 
State,  19  Tex.,  326. 


People  v.  Jacobs. 

(35  Mich.,  36.) 

False  pbbtbnsbs:    Information — Matter  of  opinion  not  a  false  pretense  — 
Mroneous  charge. 

In  an  information  for  false  pretenses  it  is  not  necessary  to  allege  in  express 
words  that  the  party  defrauded  relied  upon  the  false  representations 
made,  but  this  is  a  necessary  implication  from  the  allegation  that  he  was 
induced  by  the  false  representations  to  part  with  his  money. 

If  any  of  the  false  representations  charged  in  the  information  are  matters  of 
opinion,  and  immaterial,  a  charge  that  if  the  prosecutor  parted  with  his 
money  relying  upon  any  of  the  false  representations  alleged,  the  offense 
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is  complete,  without  discriminating  between  those  that  are  material  and 
those  that  are  immaterial,  is  erroneous. 
Statements  as  to  the  value  of  lots,  or  that  they  are  "nicely  located,"  are  mat- 
ters of  opinion,  and  not  facts,  and  therefore  not  within  the  statute. 

Graves,  J. :  Jacobs  was  convicted  on  a  charge  of  having 
obtained  money  of  one  Barts  by  false  pretenses,  and  the  case 
comes  here  on  exceptions  before  judgment. 

Many  exceptions  seem  to  have  been  taken,  but  much  the  larger 
portion  are  properly  abandoned.  There  are  some  others  it  would 
be  desirable  to  consider  if  the  record  was  in  better  shape.  Jacobs 
called  on  Barts  to  borrow  five  hundred  dollars,  and  proposed  to 
secure  him  by  mortgage  on  land  owned  by  his  wife,  Mrs.  Jacobs. 
After  some  talk,  the  loan  was  made,  but  Barts  retained  ten  dol- 
lars, by  understanding,  to  pay  his  expenses  in  going  subsequently 
to  view  the  land.  Mrs.  Jacobs  gave  her  mortgage,  together  with 
her  note,  to  Barts  for  the  money.  In  this  negotiation,  as  charged 
in  the  information,  Jacobs  made  the  false  representations  con- 
cerning the  land  mortgaged.  It  alleges  that  he  falsely  and  felon- 
iously pretended  to  Barts  that  Mrs.  Jacobs  was  owner  of  lots 
thirty-six,  thirty-eight,  forty  and  forty-two,  in  block  three,  in 
Harriet  M.  Clement's  subdivision  of  the  south  one-third  of 
fifteen  acres  lying  in  a  square  form  in  the  northwest  corner  of 
the  northeast  quarter  of  section  twelve,  in  town  six  south,  of 
range  twelve  west,  according  to  the  recorded  plat ;  that  the  lots 
were  situated  within  the  city  limits  of  the  city  of  Grand  Rapids ; 
were  on  the  street  running  directly  from  the  business  part  of  the 
city  to  the  fair  grounds,  near  the  city  limits ;  were  between  such 
fair  grounds  and  the  business  portion  of  the  city ;  that  the  lots 
were  nicely  located ;  were  quarter-acre  lots  and  constituting  one 
square  acre ;  that  they  would  sell  at  any  time  at  from  twelve 
hundred  dollars  to  fifteen  hundred  dollars  cash;  were  worth 
much  more  than  that,  and  were  entirely  free  from  all  incum- 
brance. These  pretenses  are  afterwards  alleged  to  have  been 
severally  false.  On  the  opening  of  the  trial  it  was  objected  that 
the  information  set  up  no  offense.  The  ground  of  the  objection 
was  not  explained.  But  at  a  later  stage  of  the  trial,  the  reason 
for  the  objection  was  stated  to  be,  that  the  information  did  not 
state  in  words  that  Barts  relied  on  the  representations.  The 
objection  is  not  much  insisted  on,  and  is  not  tenable. 

The  allegations  in  this  particular  are  formally  sufficient.  It 
was  not  essential   to  charge   in   express  terms  that  Barts  gave 
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credit  to  the  false  pretenses.  That  he  did  so  was  a  necessary 
implication  from  the  allegation  that  he  was  induced  by  the  repre- 
sentations to  part  with  his  money:  State  v.  Penley,  27 
Conn.,  587. 

The  conrt  charged  that  if  the  jury  believed,  from  the  evidence, 
that  any  of  the  pretenses  charged  were  proved  to  be  false  and 
fraudulent,  and  were  part  of  the  moving  cause  which  induced 
Barts  to  part  with  his  money,  and  that  he  would  not  have  parted 
with  it  had  not  such  false  pretenses  been  made,  they  would  be 
justified  in  finding  him  guilty. 

The  instruction  must  have  been  understood  as  assuming  that 
each  distinct  pretense  set  up  was  a  valid  ground  of  charge,  and 
on  which  a  conviction  might  rest  if  found  false  and  fi'audulent 
and  operative  in  any  degree  •  on  Barts  to  cause  him  to  make 
the  loan. 

No  insti-uction  was  given  that  any  representation  laid  as  a  false 
pretense  could  not  legally  be  so  laid,  nor  any  instruction  that 
any  representation  laid  as  a  pretense  was  unproved,  9v  any 
instruction  to  preclude  the  jury  from  resorting  to  the  whole 
evidence  and  finding  from  it  that  all  the  representations  laid  as 
pretenses  were  in  fact  made.  Hence,  if  any  representation  laid 
as  a  false  pretense  could  not  be  lawfully  impressed  with  that 
character,  the  jury  were,  in  effect,  permitted  to  convict  upon  it. 

Now,  the  alleged  pretense  that  the  lots  were  "  nicely  located," 
was  a  distinct  pretense  in  the  information.  But  it  was  not  such 
a  representation  as  could  be  made  the  subject  of  criminal  prose- 
cution as  a  false  pretense.  It  could  not  convey  or  be  understood 
as  conveying  any  definite  idea  at  all.  There  is  no  standard  for 
trying  the  accuracy  of  such  a  statement.  What  is  a  nice  loca- 
tion to  one  may  be  far  otherwise  to  another,  and  even  to  the 
mind  of  one  using  it  the  expression  is  vague  and  indeterminate. 
No  one  can  be  supposed  to  accept  such  a  representation  as  an 
assertion  of  the  existence  of  some  fact  or  circumstance  sutiicient 
to  cause  him  to  change  his  situation  in  reliance  on  it,  and  the 
law  cannot  measure  or  weigh  people's  fancies. 

The  alleged  representation  concerning  the  value  of  the  lots  to 
be  mortgaged  cannot  be  construed  as  anything  beyond  a  matter 
of  opinion,  and  it  is  not  to  be  supposed  the  expression  was 
understood  in  a  sense  more  absolute.  There  is  no  reason  for 
implying  that  Barts  relied  upon  it,  or  was  in  any  way  or  to  any 
extent  duped  by  it :     Bishop  v.  Small,  63  Me.,  12 ;  Ifooney  v. 
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Miller,  102  Mass.,  217;  Long  v.  Woodman,  58  Mc,  49,  and 
■cases  cited.  These  allegations  were  accordingly  not  sufficient  as 
grounds  of  charge,  and  it  was  error  to  allow  the  jury  to  regard 
them  as  though  they  were.  There  are  several  topics  which 
would  require  discussion  and  explanation  before  a  jury,  but  are 
hardly  proper  for  consideration  here. 

The  conviction  inust  be  set  aside,  and  in  case  another  trial  is 
■deemed  expedient,  no  doubt  the  prosecution  will  see  to  it  that 
the  proceeding  is  quite  differently  shaped. 

The  other  justices  concurred. 


COMMOITWBALTH    V.    GeADT. 

(13  Bush  (Ky.),  285.) 

False   pretenses:     Crime   not   committed   where    the  defrauded  party   hat 
m^ans  of  detecting  the  fraud  at  hand. 

A  false  statement  that  a  house  and  lot  were  unincumbered,  when,  in  fact, 
they  were  subject  to  a  recorded  mortgage,  is  not  a  false  pretense  within 
the  statute,  because  the  party  defrauded  had  the  means  of  detecting  it  a,U 
hand,  and  might  have  protected  himself  by  the  exercise  of  common 
prudence. 

Judge  Elliott  delivered  the  opinion  of  the  court. 

This  is  an  indictment  charging  the  appellee  with  having 
obtained  the  money  and  property  of  Presley  O'Bannon  by  the 
false  pretenses  of  fraudulently  representing  to  O'Bannon  that  he 
was  the  owner  of  a  house  and  lot  in  Owen's  addition  to  the  town 
of  Eminence,  and  that  the  house  and  lot  so  owned  were  free 
from  lien  or  mortgage  to  any  one. 

By  these  misrepresentations  it  is  charged  that  appellee  obtained 
from  O'Bannon  $125  in  money  and  some  promissor}'  notes  for 
the  house  and  lot ;  and  that  it  turned  out,  on  investigation,  there 
was  a  recorded  mortgage  on  the  property,  which  had  been  exe- 
cuted by  appellee  to  Lotty  Kelso. 

The  indictment  fails  to  state  the  amount  of  the  mortgage  lien 
of  Mrs.  Kelso,  for  if  it  was  merely  nominal  the  appellee  may 
have  made  the  representations  charged  with  no  intention  of 
defrauding. O'Bannon,  but  with  the  intention  of  removing  the 
incumbrance  with  a  part  of  the  money  received  from  him.  But 
-we  agree  with  the  opinion  of  the  lower  court,  that  the  indictment 
was  insufficient  for  several  reasons. 
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In  the  case  of  the  Commonwealth  v.  Haughey  (3  Met.,  223)^ 
it  was  charged  that  Haughey  obtained  credit  on  a  note  he  owed 
E.  E.  Jones,  upon  the  false  and  fraudulent  pretense  and  repre- 
sentation that  a  large  quantity  of  tobacco  which  Jones  then  pur- 
chased would  average  in  quality  with  a  sample  which  Haughey 
then  and  there  exhibited  to  said  Jones. 

This  court  affirmed  the  judgment  of  the  I6wer  court  dismiss- 
ing the  indictment,  and  say  that  a  common  caution  on  the  part 
of  Jones  would  have  protected  him  from  any  injury ;  he  could,, 
without  trouble,  have  retained  his  note  till  the  tobacco  was 
delivered ;  and  if,  upon  an  offer  to  deliver  it  to  Haughey,  it  was- 
not  equal  in  quality  to  the  sample  exhibited,  he  could  have 
rejected  it. 

So  in  this  case,  O'Bannon  could  have  refused  to  execute  and' 
deliver  his  note  to  appellee,  or  even  to  pay  hirn  the  $125  in 
■money,  till  he  stepped  to  the  clerk's  office  and  ascertained  from' 
the  records  of  the  Henry  county  court  whether  the  title  to  the 
house  and  lot  was  such  as  represented. 

In  Wharton's  Criminal  Law,  vol.  2,  section  2129,  the  doctrine 
is  laid  down  that  "  a  representation,  though  false,  is  not  within 
the  statute  (meaning  the  statute  against  obtaining  money  and 
property  by  false  pretenses),  unless  calculated  to  deceive  persons 
of  ordinary  prudence  and  discretion ;"  and  this  author  further 
says  that  the  statutes  against  obtaining  money,  etc.,  by  false  pre- 
tenses, ought  not  to  be  so  interpreted  as  to  include  a  case  where 
the  party  defrauded  had  the  means  of  detection  at  hand. 

Here  O'Bannon  had  the  means  of  detection  at  hand ;  for,  by  a 
visit  to  the  clerk's  office,  he  could  soon  have  ascertained  whether 
the  appellee  had  the  unincumbered  title  to  the  house  and  lot  as 
represented  by  him. 

Wherefore  the  judgment  is  affirmed. 

Note. — And  so,  in  State  v.  Toung,  76  N.  C. ,  258,  inducing  a  person  to  buy 
cotton  on  the  false  pretense  that  it  was  of  the  grade  "good  middling,"  was 
lield  not  witliln  the  statute,  because  the  purchaser  might  have  examined  the 
cotton  himself. 

In  Com.  «.  Norton,  11  Allen  (Mass.),  866,  it  was  lield,  that  to  obtain  money 
of  another  by  falsely  representing  to  him  that  on  a  previous  occasion  he  had 
omitted  to  return  the  proper  change  to  the  person  making  the  representation, 
and  thereby  inducing  him  to  correct  the  supposed  mistake,  is  not  within  the 
statute. 

For  other  cases  in  which  it  was  held  that  the  false  pretenses  were  so  trans- 
parent, and  so  little  calculated  to  deceive  a  person  of  ordinary  prudence  as 
not  to  be  wilhiu  the  stiitute,  see  4  Hill,  9;  46  Me.,  150';  7  Eng.  (Ark.),  65. 
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The  rule  on  this  question  is  laid  down  in  Be  GreenougJi,  31  Vt.,  279,  in  this 
manner:  "It  may  in  truth  be  said,  that  every  false  representation  is  not  a 
false  pretense,  but  if  it  requires  something  to  be  done,  by  the  application  of 
tests  or  otherwise,  to  ascertain  whether  the  representation  is  false,  it  then 
becomes  a  false  pretense.  In  this  case  it  was  matter  of  experiment  whether 
the  ingredients  specified  in  the  recipe  would  produce  as  a  compound  a  non- 
explosive  burning  fluid.  The  falsity  of  the  representation  by  Greenough 
was  nof  to  be  discovered  by  ocular  inspection  of  the  ingredients,  but  by  the 
tests  of  chemical  analysis,  or  actual  experiment.  The  representation  to  con- 
stitute a  false  pretense  must  be  of  an  existing  fact,  it  is  true,  yet  it  is  no  objec- 
tion that  it  has  relation  to  a  future  event.  *  *  *  "We  apprehend  the  repre- 
sentation made  by  Greenough  did  constitute  a  false  pretense  within  the  statute, 
in  analogy  to  repeated  decisions." 

On  the  other  hand  it  was  held,  in  State  v.  Dorr,  33  Me.,  498,  that  a  false 
representation  that  property  was  unincumbered  was  within  the  statute.  And 
so  a  representation  that  a  mortgage  offered  for  sale  is  a  first  lien  on  the 
property,  is  an  indictable  false  pretense:  People  v.  Sully,  5  Park.  Or.  (N.  Y.), 
142.  The  court  say:  "All  men  are  not  equally  prudent  or  cautious,  and  the 
statute  was  passed  for  the  protection  of  the  weaker  and  more  credulous  and 
unsuspecting  part  of  mankind."  To  a  similar  effect  are  cases  to  be  found  in 
10  Harris  (Pa.),  256;  9  Ad.  and  E.  (N.  S.),  270;  14  Wend.,  537;  14  111.,  34S. 


State  v.  KEirr. 
(22  Minn.,  41.) 


EMBEZZLBMsaJT:    Agent  entitled  to  deduct  his  commission  out  of  receipts  — 

Joint  owner. 

A  collector  of  pew  rents  for  a  church,  who  is  entitled  to  "five  per  cent  of  all 
the  pew  rents,  no  matter  who  collected  them,"  is  a  joint  owner  with  the 
congregation  of  the  pew  rents,  and  is  not  guilty  of  embezzlement  in 
fraudulently  converting  the  pew  rents  to  his  own  use.  They  are  not  the 
property  otan/>ther,-witlam  the  meaning  of  the  statute  against  embezzlement. 

Beeet,  J. :  Section  23,  ch.  95,  Gen.  Stat.,  enacts  that  "  if  any 
oflScer,  agent,  clerk  or  servant  of  any  incorporated  company,  or  if 
any  clerk,  agent  or  servant  of  any  private  person,  or  of  any 
copartnership,  *  *  *  embezzles  or  fraudulently  converts  to 
his  own  use,  *  *  *  without  consent  of  his  employer  or 
master,  any  money  or  property  of  another,  which  has  come  to  his 
possession  or  is  under  his  care  by  virtue  of  such  employment, 
he  shall  be  deemed  to  have  committed  larceny."  To  sustain  an 
indictment  under  this  section  of  the  statute,  the  money  or  prop- 
erty charged  to  have  been  embezzled,  or  fraudulently  converted, 
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must  be  the  money  or  pi-operty  of  another  than  the  person 
indicated. 

The  defendant  was  collector  of  pew  rents  for  a  chnrch  corpor- 
ation, and  acted  as  such,  under  a  special'  and  express  agreement, 
by  which,  as  compensation  for  his  services,  he  was  to  have  "  five 
per  cent  of  all  the  pew  rents,  no  matter  who  collected  them/' 
The  effect  of  this  agreement  was  to  vest  in  defendant  an  undi- 
vided one-twentieth  interest  in  the  rents  collected,  and  to  that 
extent  to  make  him  an  owner  of  the  same,  jointly  with  the  cor- 
poration. In  other  words,  the  rents  collected  were  not  the 
money  or  property  of  the  corporation,  but  the  joint  property  of 
the  corporation  and  the  defendant.  They  were,  therefore,  not 
the  property  of  a/nother  than  the  defendant.  It  follows  that  the 
defendant  is  not  properly  indictable,  under  the  section  of  the 
statute  before  cited,  for  his  alleged  embezzlement  and  fraudulent 
conversion  of  the  same,  or  any  part  thereof :  Holm^i  Case,  2 
Lewin,  256,  cited  2  Archbold  Cr.  Pr.  and  PL,  569,  note;  Beg.  v. 
Bren,  cited  2  Bish.  Cr.  Law,  §  335,  note  3 ;  Rex  v.  Hoggins, 
Kuss.  and  Pyan,  145 ;  Com.  v.  Stearns,  2  Met.,  343,  349 ;  Com. 
V.  Libbey,  11  Met.,  64 ;  Com.  v.  Foster,  107  Mass.,  221 ;  2  Bish. 
Cr.  Law,  §§  355,  356. 

This  conclusion  practically  disposes  of  the  case  in  defendant's 
favor.  Were  it  necessary  for  us  to  pass  upon  the  other  points 
presented  in  the  argument,  we  should  be  much  inclined  to  doubt 
whether,  independent  of  the  agreement,  the  course  of  dealing 
between  the  corporation  and  the  defendant,  by  which  the  former 
acquiesced  in  his  practice  of  depositing  the  rents  collected  on  his 
own  general  account,  and  of  treating  the  deposits  as  his  own,  was 
not  such  as  to  divest  the  corporation  of  its  specific  property  in 
the  deposits,  and  to  establish  between  it  and  the  defendant  the 
simple  relation  of  creditor  and  debtor.  See  Com,,  v.  Libbey,  11 
Met.,  64 ;  Com.  v.  Stearns,  2  Met.,  343.  If  this  doubt  be  well 
founded,  the  resiilt  would  be  the  same  as  that  before  reached 
upon  the  construction  of  the  agreement. 

Judgment  and  order  refusing  new  trial  reversed. 
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Keibs  v.  People. 

(83  111.,  425.) 

Embezzlement:    Distinction   between  embezzlement  and  breach  of  eontrma— 
Evidence  —  Proving  other  embezzlements. 

"Where  money  is  placed  in  the  hands  of  the  respondent,  to  be  loaned  for  one 
year  at  ten  per  cent  interest,  and  a  part  of  it  was  by  him  converted  to  his 
own  use,  if  the  defendant  acted  merely  as  an  agent  in  the  matter  he  is 
guilty  of  embezzlement;  but  if  he  guarantees  the  payment  of  ten  per  cent 
interest,  and  is  personally  liable  for  the  repayment  of  money,  no  embezzle- 
ment is  committed. 

In  a  prosecution  for  embezzlement  it  is  error  to  allow  evidence  to  be  given  of 
other  distinct  embezzlements. 

Peb  cueiam  :  This  was  an  indictment  in  the  circuit  court  of 
Kane  county,  against  John  C.  Kribs,  for  embezzlement.  On  a 
trial  of  the  cause,  the  defendant  was  found  guilty  and  sentenced 
to  the  penitentiary  for  one  year. 

It  appears,  from  the  evidence  introduced  on  the  trial  of  the 
cause,  that  George  U.  Shaver,  on  the  26th  day  of  June,  1874, 
placed  in  the  hands  of  the  defendant  $550,  to  be  loaned  at  the 
rate  of  ten  per  cent  for  one  year.  A  receipt  was  given  for  the 
money,  which  was  as  follows : 

"  Elgin,  III.,  June  26, 1874. 

"  Keceived  of  George  U.  Shaver,  five  hundred  and  fifty  dol- 
lars, to  be  loaned  at  ten  per  cent,  for  one  year  from  this  date. 

"JOHN  C.  KRIBS." 

One  hundred  and  fifty  dollars  was  paid  back  to  Shaver  on  the 
9th  day  of  November,  1874,  and  at  the  same  time  interest  was 
paid  on  the  entire  amount  to  the  1st  day  of  December,  1874. 
The  balance  of  the  money  the  defendant  converted  to  his  own 
use. 

If  the  money  was  placed  in  the  hands  of  the  defendant  to  be 
loaned  for  one  year,  upon  real  estate  security,  at  ten  per  cent  per 
annum,  and  he  fraudulently  converted  the  same  to  his  own  use, 
the  defendant  would,  no  doubt,  be  guilty  of  the  offense  charged. 
If,  on  the  other  hand.  Shaver  placed  the  money  in  the  hands  of 
the  defendant  and  looked  to  him  for  a  repayment,  and  relied 
upon  the  guaranty  of  the  defendant  for  ten  per  cent  interest 
from  the  time  the  money  was  paid  over,  then  no  conviction  could 
be  had.     While  we  do  not  propose  to  express  any  opinion  on  the 
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evidence,  yet  the  fact  tliat  the  defendant  guaranteed  ten  per  cent 
interest  from  the  date  the  money  was  received,  and  the  subse- 
quent payment  of  interest  on  the  money  to  December.!,  1874,  in 
connection  with  the  agreement  to  repay  the  $400  on  thirty  days' 
notice,  may  properly  raise  a  well  founded  doubt  in  regard  to  the 
guilt  of  the  defendant. 

The  proposition  is  too  plain  to  admit  of  argument,  that  if 
Shaver,  when  he  gave  the  money  to  the  defendant,  relied  upon 
his  honesty  or  responsibility  to  return  it,  with  ten  per  cent  inter- 
est, he  can  not  resort  to  the  criminal  laws  of  the  state  to  assist 
him  to  collect  the  debt. 

But,  aside  from  these  considerations,  the  record  discloses  an 
error  for  which  the  judgment  of  the  circuit  court  must  be 
reversed. 

On  .the  trial,  the  court  allowed  the  people,  over  the  objection 
of  the  defendant,  to  prove  that  the  defendant  had  collected  or 
received  money  belonging  to  other  parties  and  on  several  occa- 
sions, which  he  had  fraudulently  converted  to  his  own  use.  This 
was  error.  The  evidence  should  have  been  confined  to  the 
charge  for  which  the  defendant  was  indicted.  On  the  trial  of 
this  indictment,  the  law  did  not  require  him  to  come  prepared  to 
meet  other  charges,  nor  does  it  follow  because  he  may  have  been 
guilty  of  other  like  offenses,  that  he  was  guilty  of  the  offense 
charged  in  the  indictment. 

The  evidence  should  have  been  confined  strictly  to  the  offense 
charged  in  the  indictment.  This  was  not,  however,  done,  but 
improper  testimony  was  allowed  to  go  to  the  jury,  which  could 
not  fail  to  prejudice  the  rights  of  the  defendant. 

For  the  error  in  the  admission  of  improper  evidence,  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Note. — An  agent  who  converts  to  his  own  use  money  intrusted  to  him  by 
his  principal  for  the  purchase  of  land,  is  guilty  of  embezzlement:  State  ®. 
Ifei?2/,  48Mo.,531. 

In  Com.  V.  Foster,  107  Mass.,  321,  the  evidence  was  as  follows:  The  prose- 
cutor delivered  two  notes  to  the  defendant,  on  the  special  agreement  of  the 
defendant  to  sell  the  notes  and  pay  over  the  proceeds  to  a  brother  of  the  prose- 
cutor's, charging  a  commission  for  his  services.  It  was  ?ield  that  if  the  defend- 
ant was  employed  merely  to  sell  the  notes,  receive  the  proceeds,  and  pay  the 
same  specifically  over  to  the  brother,  without  any  authority  to  mix  them  with 
his  own  funds,  a  fraudulent  conversion  of  them  would  be  embezzlement. 

In  State  v.  Foster,  37  Iowa,  404,  S.   C,   1  Am.  Crim.   Rep.,'  146,  it   was 


PEOPLE  V.  HUSBAND.  Ill 

•decided  that  binder  an  indictment  founded  on  the  ordinary  statute  against 
-embezzlement,  evidence  that  the  prosecutor  gave  the  prisoner  a  watch,  which 
the  prisoner,  as  agent  for  the  prosecutor,  was  to  trade  for  a  wagon  when  he 
■could  find  a  suitable  opportunity,  and  for  which  service  the  prosecutor  was  to 
•pay  the  prisoner  $5.00,  shows  a  sufficient  employment  to  make  the  prisoner 
guilty  of  embezzlement  in  converting  the  watch  to  his  own  use.  See  note  to 
People  «.  Husband,  p.  111. 


People  v.  HusBAiirD. 
(36  Mich.,  306.) 

Embezzlement  :    Inn-keeper  —  Fraudulent  conversion  of  baggage  —  Symbolieal 
delniery  —  Effect  of  inn-keeper's  lien. 

Under  the  statute  (i  Laws  1S75,  p.  195),  making  one  to  whom  money,  goods, 
or  other  property  the  subject  of  larceny  shall  have  been  delivered,  and 
who  shall  embezzle  or  fraudulently  convert  the  same  to  his  own  use,  etc. , 
guilty  of  larceny,  it  is  a  sufficient  deliveiy  of  trunks  and  baggage  where 
the  checks  for  the  same  are  delivered  to  respondent,  and  he,  acting  under 
the  authority  which  the  delivery  of  such  checks  gave  him,  has  assumed 
the  right  to  and  has  exercised  acts  of  possession  and  control  over  the 
trunks  and  baggage. 

"The  fact  that  a  hotel -keeper,  to  whom  checks  for  baggage  have  been  delivered' 
by  a  guest,  would  have  a  lien  upon  the  baggage  for  the  bill  of  such  guest, 
would  give  him  no  authority  to  dispose  of  the  property  as  his  own,  and 
would  not  justify  his  conversion  of  the  same  to  his  own  use,  or  of  itself 
preclude  his  being  held  under  said  statute,  on  the  ground  that  he  was  a 
bailee,  with  a  special  property  in  the  goods. 

And  instructions  to  the  jury,  that  in  case  they  found  defendant  claimed  to 
have  a  lien  upon  the  goods,  and  thoiight  he  had  a  right  to  pledge  the 
goods  by  virtue  of  having  such  lien,  then  such  claim  of  right,  if  made  in 
good  faith,  would  negative  an  intent  to  deprive  the  owner  of  her  goods, 
are  as  favorable  in  this  regard  to  the  respondent  as  he  is  entitled  to 
demand. 

Exceptions  from  Kent  circuit. 

Otto  Ki/rch/ner,  attorney-general,  for  the  people,  cited :  2  East 
P.  C,  555  ;  Bex  v.  WilUama,  1  C.  and  K.,  196 ;  Archb.  Cr.  Pr. 
and  PI.  (notes),  p.  361-2  (2). 

At/wood  &  Oorbitt,  for  respondent,  cited :  2  Bish.  Crim.  L., 
"829,  and  cases  cited;  Leake  v.  The  State,  10  Humph.,  479. 

"lyrA-BHTOTSTj  J. :  An  information  was  filed  against  the  respon- 
dent, charging  him  with  having  fraudulently  and  feloniously 
secured  and  converted  to  his  own  use  certain  trunks  and  other 
property  of  the  value  of  fifty-five  dollars,  without  the  consent  of 
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the  owner  thereof,  and  that  he  thereby,  in  manner  and  form 
aforesaid,  feloniously  did  steal  and  carry  away  the  same  contrary 
to  the  statute,  etc. 

The  statute,  under  which  the  information  was  filed,  reads  as 
follows : 

"  If  any  person  to  whom  any  money,  goods,  or  other  property, 
which  may  be  the  subject  of  larceny,  shall  have  been  delivered, 
shall  embezzle  or  fraudulently  convert  to  his  own  use,  or  shall 
secrete,  with  intent  to  embezzle,  or  fraudulently  use  such  goods, 
money,  or  other  property,  or  any  part  thereof,  he  shall  be 
deemed,  by  so  doing,  to  have  committed  the  crime  of  larceny : " 
Act  No.  168,  LoAJos  1875,  vol.  l,p.  195. 

The  evidence  introduced  tended  to  show  that  the  respondent 
was  a  hotel-keeper,  and  that  as  such  he  had  received  from  the 
complaining  witness,  who  was  stopping  at  his  house,  three 
cheeks,  being  the  checks  to  her  trunks  then  at  the  depot,  with  a 
request  that  he  bring  the  trunks  to  the  house ;  that  complainant 
remained  at  his  house  some  five  weeks ;  that  although  she  ascer- 
tained that  her  trunks  had  been  removed  from  the  depot,  the 
same  had  not  been  brought  to  the  respondent's  house ;  that 
respondent,  in  the  mean  time,  had  been  to  Detroit,  and  on  his 
return  she  spoke  to  him  about  her  trunks,  when  he  informed  her 
they  had  been  sent  to  Detroit,  but  he  would  have  them  back  in  a 
day  or  two. 

Evidence  was  also  given  that  on  April  24th,  1876,  some  eight 
days  after  respondent  had  received  the  checks  he  was  in  Detroit, 
and  that  he  then  handed  the  checks  to  the  proprietor  of  a  hotel  in 
that  city,  who  handed  them  to  one  of  the  hotel  porters;  that 
respondent  then  asked  the  porter  to  bring  the  baggage  which 
the  checks  represented  to  the  house,  which  was  done^  that 
respondent  left  the  hotel  before  the  baggage  was  brought  in, 
and  did  not  return ;  and  that  the  baggage  thus  brought  into  the 
hotel  in  Detroit  was  the  trunks  and  property  of  the  complainant. 

The  property  was  afterwards  found  in  the  Detroit  hotel,  where 
it  was  detained  for  respondent's  hotel  bill.  Other  evidence  was 
introduced,  but  the  above  is  sufficient  in  order  to  enable  us  to 
understand  the  questions  raised.  The  respondent  was  convicted, 
and  the  case  comes  here  upon  exceptions,  before  sentence.  It  is 
insisted  that  the  property  was  in  the  hands  of  the  respondent  aa 
bailee;  that  he  had  a  special  property  in  the  goods,  and  that 
under  such  circumstances  they  were  not  the  subject  of  larceny ; 
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also,  that  the  property  was  never  delivered  to  the  respondent ; 
that  the  cheeks  only  were  delivered,  and  that  the  property 
remained  in  the  possession  of  the  railroad  company. 

It  is  true  that  the  complaining  witness  did  not  deliver  to  the 
respondent  the  actual  manual  possession  of  the  property,  but  she 
did  deliver  to  him  that  which  gave  him  the  right  to  the  control 
and  possession  of  the  property,  and  that,  acting  under  the  author- 
ity which  she  gave  him,  he  assumed  the  right  to  it,  and  did  exer- 
cise acts  of  possession  and  control  over  it. 

The  evidence  tended  to  show  that  the  disposition  of  the  prop- 
erty, as  made  by  him,  was  not  only  without  authority  in  fact 
from  the  owner  thereof,  but  that  it  was  in  fact  in  direct  viola- 
tion of  the  authority  she  had  given  him,  and  was  a  conversion  of 
the  same  to  his  own  use.  The  fact  that  she  was  a  guest  at  his 
hotel,  and  that  he  would  have  a  lien  upon  this  property  for  the 
amount  she  might  be  owing  him,  would  not  give  him  authority, 
under  the  facts  appearing  in  this  case,  to  dispose  of  the  property 
as  his  own.  His  good  faith  and  belief  that  he  had  sxich  right 
would  show  a  want  of  any  criminal  or  wrong  intent,  and  the 
jury  were  so  instructed.  An  examination  of  the  charge  shows 
the  case  to  have  been  presented  to  the  jury  in  such  a  form 
that  the  respondent  has  no  legal  cause  of  complaint.  They  were 
instructed,  in  case  they  found  that  the  respondent  had  abso- 
lute control  over  the  property,  by  means  of  the  checks, 
that  such  would  be  a  sufficient  delivery  of  the  possession  to 
him.  They  were  also  instructed,  that  in  order  to  find  a  con- 
version, they  must  find  an  actual  conversion  by  the  i-espon- 
dent  to  his  own  use,  and  also  an  intent  existing  at  the  time 
of  such  actual  conversion,  to  thereby  deprive  the  owner  of 
her  property  therein,  and  to  use  it  himself — that  in  case  they 
found  an  actual  possession  and  actual  conversion  in  Detroit,  and 
that  respondent  there  assumed  absolute  control  over  the  prop- 
erty as  his  own  goods,  they  must  also  find,  in  order  to  convict, 
the  intent  thereby  to  deprive  the  owner  of  her  property  therein, 
absolutely  and  entirely — that  if  he  had  any  intent  other  than 
this  the  offense  would  not  be  made  out.  The  jury  were  further 
instructed,  that  in  case  they  found  he  claimed  to  have  a  lien 
upon  the  goods,  and  thought  he  had  a  right  to  pledge  the  goods, 
by  virtue  of  having  such  lien,  then  such  claim  of  right,  if  made 
in  good  faith,  would  negative  an  intent  to  deprive  the  owner  of 
her  goods. 

Vol.  II.— 8 
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As  we  discover  no  error,  it  must  be  so  certified  to  the  circuit 
court,  and  that  judgment  be  entered  on  the  verdict. 
The  other  justices  concurred. 

Note. — It  will  be  observed  that  the  decision  in  this  case  is  based  upon  the 
Michigan  statute,  which  is  quoted  in  full  in  the  opinion  of  the  court.  This 
statute  is  very  much  broader  than  the  old  statute  against  embezzlement, 
which  applied  only  to  "clerks,  apprentices,  servants,  and  agents,"  within 
neither  of  which  designations  was  a  bailee,  or  one  who  received  the  property 
under  an  honest  contract,  included.  And,  therefore,  under  the  old  statute  a 
bailee  cannot  be  convicted  of  embezzlement,  although  he  might  of  larceny,  if 
he  had  the  intent  to  steal  the  goods  at  the  time  they  were  delivefred  to  him. 

In  Com.  v.  Young,  9  Gray,  5,  it  appeared  that  leather  and  other  materials 
were  delivered  to  one  Bowen,  to  be  made  up  into  shoes  by  him,  in  his  own 
shop,  for  the  prosecutors,  and  that  instead  of  using  them  for  that  pui'pose  he 
sold  them  and  converted  the  proceeds  to  his  own  use.  It  was  held  that  this 
did  not  constitute  embezzlement ;  and  in  People  v.  Burr,  41  How.  (N.  Y. )  Pr. , 
293,  on  similar  facts  it  was  held  that  the  respondent  was  not  guilty  of  embez- 
zlement, the  decision  being  put  expressly  on  the  ground  that  he  was  a  bailee, 
and  therefore  not  within  the  act. 

And  so  in  Gom.  v.  Williams,  9  Gray  461,  it  was  Tield,  that  one  was  not  guilty 
of  embezzlement,  under  the  old  statute,  on  the  following  state  of  facts:  The 
prosecutor  went  into  a  boarding-house  kept  by  the  defendant  (with  whom  he 
had  previously  boarded,  but  did  not  then  board),  and  handed  him  a  roll  of 
bank-bills,  saying,  "  Keep  this  till  to-morrow  morning  for  me."  On  the  fol- 
owing  morning  the  defendant  denied  ever  having  received  the  money,  and 
refused  to  give  it  up,  and  fraudulently  converted  it  to  his  own  use. 

In  Com.  V.  Bittterick,  100  Mass.,  1,  it  is  held  that  "the  disposal  of  collateral 
security  by  the  holder,  before  the  debt  of  which  it  was  deposited  with  him  to 
secure  the  payment  becomes  due  and  payable  to  him,  *  *  *  is  not  indict- 
able as  embezzlement  under  Gen.  Stat.,  c.  161,  sec.  35. 

For  other  authorities  on  this  topic,  see  note  to  KHba  v.  People,  p.  109. 


Keebs  V.  People. 

(81  111.,  599.) 

Embezzlement:    Indictment  —  Distinction  between  embezdement  and  larceny. 

Under  a  statute  against  embezzlement,  which  provides  that  "  whoever 
embezzles,  etc.,  *  «  *  shall  be  deemed  guilty  of  larceny,  an  indict- 
ment charging  simply  an  ordinary  larceny  is  insufBcient,  and  no  convic- 
tion of  an  offense  under  the  statute  can  lawfully  be  had. 

An  indictment,  under  such  a  statute,  must  set  out  the  facts  constituting  the 
embezzlement,  and  then  aver  that  so  the  defendant  committed  the 
larceny. 

Nothing  which  was  larceny  at  common  law  is  included  within  the  statutes 
against  embezzlement. 
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Mr.  Justice  Scholfibld  delivered  tlie  opinion  of  the  court. 

It  is  not  claimed  by  the  state  that  the  defendant  is  otherwise 
.guilty  than  under  the  seventy-fourth  section  of  the  Criminal 
Code,  entitled  "Embezzlement,"  which  is  as  follows:  " Who- 
mever embezzles  or  fraudulently  converts  to  his  own  use,  or 
secretes,  with  intent  to  embezzle  or  fraudulently  convert  to  his 
own  use,  money,  goods,  or  property  delivered  to  him,  which 
may  be  the  subject  of  larceny,  or  any  part  thereof,  shall  be 
■deemed  guilty  of  larceny." 

The  indictment  is  for  larceny,  simply,  as  at  common  law. 

The  uniform  construction  of  similar  acts,  both  in  this  country 
and  in  England,  is,  "  that  the  indictment  must  set  out  the  acts  of 
embezzlement,  and  then  aver  that  so  the  defendant  committed 
the  larceny : "  2  Bishop's  Criminal  Procedure,  §  281 ;  2  "Whar- 
ton's Criminal  Law  (ed.  of  1841),  281,  282,  283 ;  3  Waterman's 
Archbold  on  Practice,  Pleadings  and  Evidence  in  Criminal 
Cases,  p.  446,  1,  2,  3,  4,  5,  6,  and  notes. 

The  defendant's  fiduciary  character,  which  is  the  distinguish- 
ing feature  between  embezzlement  and  larceny,  must  be  spe- 
cially averred  :  Com.  v.  Simpson,  9  Mete,  13 ;  People  v.  OoJien, 
8  Cal.,  42  ;  Com,,  v.  Sma/rt,  6  Gray,  15 ;  Com.  v.  Wym^an,  8  Mete, 
247 ;  Com.  v.  Merrifield,  4  Id.,  468 ;  People  v.  Tryon,  4  Michi- 
gan, 665 ;  People  v.  Allen,  5  Denio,  76 ;  Pex  v.  Johnson,  3  M. 
and  S.,  539 ;  Pesb  v.  Creighton,  Puss,  and  Ry.,  62.  And  this 
rule,  instead  of  being  changed,  is  expressly  recognized  by  section 
€ighty-two  of  the  Criminal  Code  (R.  L.  1874,  p.  364),  which  pro- 
vides that,  in  indictments,  in  cases  under  the  statute  relating  to 
embezzlements,  "  it  shall  be  sufficient  to  allege  generally  in  the 
indictment  an  embezzlement,  fraudulent  conversion,  or  taking 
with  such  intent,  of  funds  of  such  person,  bank,  incorporated 
company,  etc.,  to  a  certain  value  or  amount,  without  specifying 
any  particulars  of  such  embezzlement." 

We  are  referred,  however,  by  the  attorney-general,  to  Welch  v. 
The  People,  17  111.,  339,  and  Stinson  et  al.  v.  The  People,  43 
Id.,  397,  as  settling  the  law  in  this  state,  that  evidence  of  an 
embezzlement  will  authorize  a  conviction  for  larceny. 

This  is  a  misapprehension  as  to  the  effect  of  what  was  decided 
in  those  cases. 

The  convictions  there  were  for  larcenies,  as  at  common  law, 
and  no  question  was  raised  or  discussed  under  the  statute  relating 
to  embezzlements,  and  it  was  held,  in  both  cases,  the  evidence 
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authorized  the  jury  in  finding  that  the  defendant,  in  obtaining- 
possession  of  the  property,  in  the  first  instance,  did  so  with  a 
felonious  intent.  The  distinction  between  larceny  and  obtaining- 
goods  under  false  pretenses,  was  the  turning  point  in  each  case,, 
and  it  was  thus  pointed  out  in  Stinson's  case :  "  If  the  owner  of 
goods  alleged  to  have  been  stolen,  parts  with  both  the  possession 
and  the  title  to  the  goods,  to  the  alleged  tliief,  then  neither  the- 
taking  nor  the  conversion  is  felonious.  It  can  but  amount  to  a 
fraud ;  it  is  obtaining  goods  under  false  pretenses.  If,  however,, 
the  owner  parts  with  the  possession  voluntarily,  but  does  not 
part  with  the  title,  expecting  and  intending  the  same  thing  shall 
be  returned  to  him,  or  that  it  shall  be  disposed  of  on  his  account, 
or  in  a  particular  way,  as  directed  or  agreed  upon,  for  his  benefit, 
then  the  goods  may  be  feloniously  converted  by  the  bailee,  so  as 
to  relate  back  and  make  the  taking  and  conversion  a  larceny,  if 
the  goods  were  obtained  with  that  intent."  "> 

But  the  section  of  the  Criminal  Code  quoted,  relates  to  a  class 
of  cases  which  were  not  larceny  at  common  law.  It  is  said  by 
eminent  writers  on  criminal  law,  that  the  statutes  in  relation  to 
embezzlement  "were  passed  solely  and  exclusively  to  provide 
for  cases  which  larceny  at  common  law  did  not  include.  Hence,, 
nothing  that  was  larceny  at  common  law  is  larceny  under  the 
embezzlement  statutes ;  and  nothing  that  is  larceny  under  the 
embezzlement  statutes  is  larceny  at  cotnmon  law : "  2  Wharton's- 
Criminal  Law  (7th  ed.),  1905. 

Here  the  defendant  sold  a  town  or  city  lot  for  the  prosecutor, 
and  under  his  instructions,  previously  given,  it  was  defendant's 
duty  to  loan  the  money  at  interest,  on  good  security,  for  the 
prosecutor ;  but,  instead  of  complying  with  these  instructions, 
he  lost  the  money  at  gaming.  The  prosecutor  never  had  the 
money  in  his  possession  at  any  time,  and,  therefore,  at  common 
law,  the  oflEense  could  not  have  been  larceny :  2  Wharton's 
Criminal  Law  (7th  ed.),  §§  1830,  a  (p.),  184:6,  b  (g.) 

The  evidence  not  being  sufficient  to  sustain  the  conviction  for 
larceny,  the  judgment  must  be  reversed. 

Judgment  reversed. 
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State  v.  Leicham. 

(41  Wis.,  565.) 

Embezzlement:  Larceny  by  agent  —  Informations  —  OonsUtutional  Law  — 
PraeUoe  —  Preliminary  examination/  what  sufficient  —  Discretion  of  dis- 
trict attorney  as  to  crime  to  be  clia/i'ged  in  information  —  Absence  of  prelimi- 
nary examination;  how  sliown  —  Several  counts;  compelling  prosecution  to 
elect  —  Wha/t  evidence  is  a  sufficient  basis  for  filing  an  information. 

"Since  the  amendment.  In  1870,  of  sec.  8,  art.  1,  of  the  Constitution  of  Wis- 
consin, the  legislature  seems  to  have  full  power  to  prescribe  by  whom,  in 
what  manner,  and  under  what  circumstances,  an  information  may  be 
exhibited  against  any  person  for  any  criminal  offense. 

A  formal  adjudication,  after  a  preliminary  examination  by  the  committing 
magistrate  that  the  offense  charged  in  the  complaint  has  been  committed, 
and  that  there  is  probable  cause  to  believe  the  accused  guilty  thereof,  is 
not  required  (R.  S.,  ch.  176,  sec.  19;  Tay.  Stats.,  1930,  §  19),  as  a  basis 
for  filing  an  information,  but  it  is  enough  that,  upon  such  examination 
(or  a  waiver  thereof),  the  accused  has  been,  by  such  magistrate,  held  to 
bail,  or  committed,  to  answer  for  an  offense. 

Under  ch.  190,  of  1875,  where  the  accused  has  been  thus  held  to  bail  or  com- 
mitted, the  information  filed  by  the  district  attorney  need  not  be  for  the 
offense  charged  in  the  complaint  before  the  magistrate,  but  may  be  for 
any  offense  which  the  testimony  taken  on  the  examination  shows  the 
accused  to  have  committed;  but  the  district  attorney  may  exhibit  an 
information  as  for  a  felony,  if  in  his  opinion  the  testimony  so  taken  proves 
the  accused  guUty  thereof,  though  the  magistrate  may  find  him  guilty  of 
a  misdemeanor  only. 

The  fact  that  there  has  been  a  preliminary  examination  need  not  be  -stated  in 
the  information,  or  shown  affirmatively  by  the  prosecution  {Peterson  «. 
The  State,  unreported);  and  when  the  defendant  relies  upon  the  absence 
of  such  an  examination,  it  seems  that  the  better  practice  is  to  plead  it  in 
abatement  before  pleading  to  the  merits;  and,  if  issue  is  joined  on  such  a 
plea,  the  burden  of  proof  is  upon  the  accused. 

It  is  a  matter  within  the  discretion  of  the  trial  court,  whether  the  district 
attorney  shall  be  required  to  elect  upon  which  of  several  counts  in  the 
information  he  will  proceed,  and  the  determination  of  that  court  will  not 
be  reversed,  except  for  an  abuse  of  discretion. 

In  an  information  under  sec. -37,  ch.  165,  R.  S.,  one  count  was  for  larceny  by 
a  fraudulent  conversion  of  chattels,  which  came  into  defendant's  posses- 
sion as  an  agent,  and  a  second  count  was  for  larceny  by  a  like  conversion 
of  money  received  by  him  as  such  agent;  and  it  was  admitted  that  both 
■counts  were  based  upon  the  same  transaction.  Seld,  that  there  was  no 
error  in  refusing  to  require  the  prosecution  to  elect,  before  the  evidence 
was  in,  on  which  count  it  would  proceed. 

Defendant  being  in  possession  of  certain  machines  as  agent  of  the  owners  for 
their  sale,  etc.,  and  bound  by  his  contract  with  them  to  sell  upon  certaiu 
terms  and  conditions,  sold  to  M.  some  of  said  macliines  for  the  purpose  of 
getting  money  from  M.  with  which  to  pay,  and  with  which,  pursuant  to 
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astipulation  with  M.,  he  did  immediately  pay,  an  indebtedness  of  his 
own,  for  which  M.  was  surety.  M.  took  and  held  possession  of  the 
machines,  having  stipulated  with  defendant  that  the  latter  might  pur- 
chase them  back  by  repaying  the  money  so  advanced.  These  transac- 
tions were  without  the  consent  or  knowledge  of  defendant's  principals, 
and  in  violation  of  the  terms  of  his  contract  with  them,  and  he  has  never 
accounted  to  them  for  such  machines;  and  the  evidence  excludes  the 
supposition  that  he  did  not  know  that  the  machines  were  their  property,, 
which  he  was  converting  to  his  own  use.  Held,  that  the  fact  (if  shown) 
that  defendant  believed,  when  he  converted  the  property,  that  he  would 
be  able  to  pay,  and  intended  to  pay,  the  owners  for  it  when  he  should  be 
required  to  account  for  it,  does  not  relieve  the  act  of  its  fraudulent  and 
criminal  character. 

The  foregoing  facts  being  proven,  the  court  did  not  err  in  refusing  to  charge 
that  if  defendant  so  construed  the  written  contract  (with  his  employers} 
that  he  honestly  supposed  he 'had  a  right  to  sell  the  machines  and  use 
the  proceeds,  and  afterwards  account  to  the  owners ;  and  if,  in  the  trans- 
action, he  acted  under  that  impression  and  in  good  faith,  the  jury  should 
not  find  him  guilty. 

Nor  was  it  error  to  instruct  the  jury,  in  such  a  case,  that  if,  at  the  time 
alleged,  defendant  sold  any  of  said  machines,  or  turned  them  out  as- 
security  for  the  purpose  of  paying  his  own  indebtedness,  without  the  con- 
sent of  his  principals,  he  was  guilty  as  charged  in  the  first  count  of  the 
information. 

The  case  distinguished  from  Omn.  v.  Stearns,  2  Met.,  343,  and  Com.  v.  Libbey, 
11  Id.,  64,  decided  under  a  like  statute,  by  the  fact  that  there  was  here  a 
special  agency,  and  that  the  right  of  property  and  the  possession  remained 
in  the  principals. 

"Whether  ch.  85  of  1873  supersedes  in  a  case  like  this,  sec.  37,  ch.  165,  R.  S., 
under  which  the  information  was  drawn,  and  reduces  the  offense  to  a 
misdemeanor,  and  whether,  consequently,  only  the  punishment  prescribed 
by  the  act  of  1873  can  be  inflicted,  cannot  be  determined  upon  exception* 
taken  beforo  judgment,  but  only  on  an  appeal  from  the  judgment. 


On  exceptions  from  the  circuit  court  for  Sauk  county. 

An  information  was  filed  in  the  circuit  court,  by  the  district 
attorney,  under  sec.  27,  oh.  165,  R.  S.  (Tay.  Stats.  1844,  §  30), 
charging  that  the.  defendant  had  committed  the  crime  of  larceny, 
by  fraudulently  converting  to  his  own  use  three  seed-sowers  or 
cultivators,  of  the  value  of  $225,  the  property  of  the  copartner- 
ship of  Van  Brunt,  Barber  &  Co.,  which  machines  came  into 
his  possession  by  virtue  of  his  employment  by  that  firm  as  its 
agent  to  sell  the  same.  The  information  contains  a  second  count 
under  the  same  statute,  for  the  fraudulent  conversion  of  $130  of 
the  money  of  such  firm,  received  by  the  defendant  as  such  agent,, 
by  virtue  of  such  employment. 

At  the  commencement  of  the  trial  the  defendant  moved  the- 


STATE  «.  LEIGH  AM.  119 

court  to  require  the  district  attorney  to  elect  on  whichi  count  of 
the  information  he  would  proceed,  but  the  court  refused  to  do  so. 
The  district  attorney  conceded,  however,  that  there  could  be  a 
conviction  on  but  one  of  the  counts,  and  after  the  testimony  was 
all  in  he  elected  to  abandon  the  second  count,  and  to  proceed  on 
the  first  count  alone. 

The  jury  found  the  defendant  guilty  on  the  first  count,  and 
the  court  overruled  a  motion  in  arrest  of  judgment  and  a  motion 
for  a  new  trial.  Thereupon  the  defendant  exhibited  exceptions 
to  certain  rulings  and  directions  of  the  court  on  the  trial  in  mat- 
ters of  law,  which  exceptions  were,  during  the  same  term, 
reduced  to  writing,  and  allowed  and  signed  by  the  judge,  in 
accordance  with  the  statute :     E.  S.,  ch.  180,  sec.  7. 

The  defendant  duly  recognized,  as  required  by  section  nine, 
and  the  circuit  conrt  granted  a  stay  of  proceedings  until  the 
exceptions  should  be  determined  by  this  court. 

A  further  statement  of  the  case,  with  the  exceptions  relied 
upon  by  the  defendant,  will  be  found  in  the  opinion. 

Burr  H.  Jones,  for  the  defendant,  argued  that  the  examina- 
tion before  the  magistrate  having  been  upon  a  charge  of 
"  improperly  disposing  of  property  by  an  agent,"  under  ch.  85  of 
1873,  and  that  being  only  a  misdemeanor,  to  which  a  compara- 
tively slight  punishment  is  attached,  it  was  not  competent  for 
the  district  attorney  to  bring  the  defendant  to  trial  upon  an  infor- 
mation drawn  under  sec.  30,  ch.  165,  Tay.  Stats.,  for  a  felony 
punishable,  as  the  prosecution  claims,  by  confinement  for  not 
less  than  a  year  in  the  state  prison. 

It  is  true  that  ch.  190  of  1875  purports  to  confer  upon  the  dis- 
trict attorney  a  very  wide  and  a  very  dangerous  discretion ;  but, 
(1)  Even  under  that  statute  he  exceeds  his  jurisdiction,  when  he 
files  an  information  not  supported  by  the  "  written  testimony  " 
taken  on  the  examination ;  and  it  is  submitted  that  such  testi- 
mony, in  this  case,  did  not  support  a  charge  of  larceny.  (2)  The 
statute  of  1875  is  subject  to  the  declaration  of  rights  (Const,  of 
Wis.,  art.  1,  sec.  7),  which  gives  the  accused  the  right  to  know 
the  nature  and  cause  of  the  accusation  against  him ;  and  this 
constitutional  right  is  meaningless  if  there  is  not  some  limit  to 
the  discretion  which  the  prosecuting  officer  may  exercise  in  filing 
informations  for  offenses  of  a  different  character  and  grade  from 
those  charged ;  and,  if  there  is  any  limit,  this  is  a  case  in  wliich 
it  should  be  defined.     2.  That  ch.  85  of  1873  in  part  repeals  the 
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earlier  statute ;  or  that,  at  least,  where  the  trial  discloses  a  state 
of  facts  and  an  offense  such  as  is  covered  by  the  act  of  1873, 
even  though  it  may  also  be  under  the  terms  of  the  earlier  statute, 
the  lighter  punishment  imposed  by  the  later  statute  can  alone  be 
inflicted  :  Serinegrour  v.  The  State,  1  Ohand.,  48.  3.  That  the 
circuit  court  had  no  jurisdiction,  because  the  defendant  had  not 
been  held  to  trial  by  the  lawful  order  of  an  examining  magis- 
trate. The  record  of  the  examining  magistrate  states  that  he 
"finds,  from  the  testimony,  reason  to  believe  the  defendant 
guilty  of  larceny."  But  the  statute  (Tay.  Stats.,  ch.  196,  §  19), 
requires  the  magistrate  to  adjudge  "that  an  offense  has  been 
committed,  and  that  there  is  prdbcihle  ccmse  to  believe  the  pris- 
oner guilty."  Such  an  adjudication  is  necessary  to  confer  juris- 
diction upon  the  circuit  court.  The  information  alone  cannot 
confer  jurisdiction,  because  it  cannot  lawfully  be  filed  until  after 
such  an  examination  as  the  statute  prescribes :  Sec.  7,  ch.  137  of 
1871.  The  finding  of  the  magistrate,  under  the  present  system, 
seems  no  less  important  and  jurisdictional  than  was  the  finding 
of  the  grand  jury  under  the  former  system.  If,  in  a  mere  quasi- 
criminal  action,  importance  is  to  be  attached  to  the  finding  of  the 
magistrate,  as  affecting  the  jurisdiction  of  the  circuit  court  {State 
V.  Braun,  31  Wis.,  601),  it  would  be  remarkable  that  his  finding 
and  adjudication  should  be  treated  as  a  mere  matter  of  form  in 
an  action  like  the  present.  4.  That  the  court  erred  in  not  requir- 
ing the  prosecuting  attorney  to  elect,  before  the  trial,  upon  which 
count  of  the  information  he  would  proceed.  In  cases  of  felony, 
where  it  is  plain,  as  in  this  case,  that  a  refusal  to  compel  an  elec- 
tion may  confuse  the  j)risoner  and  distract  the  jury,  such  refusal 
is  error.  If  the  prisoner  must  hear  a  mass  of  testimony  against 
him,  raising  vague  suspicions  of  numerous  offenses,  and  must 
enter  upon  his  evidence  in  defense,  without  knowing  which  of 
several  charges  he  is  to  defend  against,  that  constitutional  pro- 
vision which  gives  him  the  right  to  know  the  nature  and  cause  of 
the  accusation  against  him  becomes  a  form  of  idle  words :  State 
V.  Fee,  19  Wis.,  56,5  ;  State  v.  Oummer,  23  Id.,  441 ;  1  Bish.  Cr. 
Pr.  (1st  ed.),  213 ;  Id.  (2d  ed.),  422. 

5.  That  the  court  erred  in  its  instructions  to  the  jury,  as : 
(1)  In  instructing  them  that,  under  the  contract,  the  defendant 
was  an  agent,  wherea,s  the  question  of  agency  was  one  of  fact  for 
the  jury.  (2)  In  charging,  substantially,  tliat  if  defendant  sold 
the  property  and  used  the  proceeds  without  the  consent  of  his 
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employers,  lie  was  guilty  of  embezzlement;  ignoring  the  fact 
that  defendant  had  a  right  to  construe  the  contract  for  himself  in 
his  dealings  with  his  employers,  and  that  though  an  error  of 
judgment  on  his  part  might  not  avoid  a  civil  liability,  yet  such 
error,  committed  in  good  faith,  might  be  a  perfect  defense  to  a 
criminal  action,  the  felonious  intent  being  a  necessary  element  of 
the  crime.  The  evidence  shows  a  course  of  dealing  between  the 
parties  in  which,  notwithstanding  the  written  contract,  a  large 
discretion  was  vested  in  the  defendant,  as  is  almost  invariably  the 
case,  and  necessarily  so,  where  such  contracts  are  entered  into. 
Defendant  received  different  payment  from  that  required  in  the 
contract,  and  in  various  ways  they  ratified  his  acts.  Under  such 
circumstances,  it  was  error  to  instruct  the  jury  that  the  defendant 
was  guilty  if  he  turned  out  or  sold  machines  for  paying  his  own 
indebtedness  without  the  employers'  consent.  And  the  error  of 
the  general  instructions  was  not  cured  by  giving  instructions  at 
defendant's  request,  submitting  to  the  jury  the  question  of  intent. 
6.  That  the  statute  under  which  the  information  was  drawn, 
is  taken  from  Massachusetts,  and  the  cases  of  Com.  v.  Stearns,  2 
Met.,  343,  and  Com.  v.  Idbbey,  11  Id.,  64,  show  that  it  never  was 
the  intention  of  the  legislature  to  include  this  class  of  cases 
within  it. 

The  Attorney-General,  for  the  state,  contended:  1.  That  it 
was  not  error  to  refuse  to  compel  the  district  attorney  to  elect, 
before  the  evidence  was  in,  upon  which  count  he  would  proceed. 
Such  an  election  is  never  required  unless  the  counts  are  for  actu- 
ally distinct  offenses,  and  may  confuse  the  defendant  or  the  jury : 
State  V.  Cummer,  22  Wis.,  441 ;  Miller  v.  The  State,  26  Id.,  384. 
Several  counts  may  be  necessary  to  enable  the  state  to  meet  pos- 
sible contingencies  in  respect  to  the  evidence ;  an  election  at  the 
close  of  the  evidence  is  sufficient  to  secure  the  defendant  all  his 
rights,  and  the  matter  is  always  in  the  discretion  of  the  court : 
Whart.  Or.  L.,  §§  422,  et  seq.  2.  That  the  objection  on  the 
ground  that  there  was  no  preliminary  examination,  was  not  well 
taken.  (1)  The  statute  is  directory  in  that  respect,  and  §  23,  cli. 
179,  Tay.  Stats.  (1930),  recognizes  the  right  of  the  district  attor- 
ney to  file  an  information  without  a  preliminary  examination. 
(2)  It  does  not  affirmatively  appear  that  no  preliminary  examina- 
tion was  had  :  Peterson  v.  The  State,  unreported.  A  statement 
to  that  effect  in  the  motion  in  arrest  of  judgment  is  not  suf- 
ficient:    Griswold  V.   The  State,   24  Wis.,   1-14.     Nor  does  it 
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appear  that  defendant  was  not  a  fugitive  from  justice,  and  thus 
within  the  exception  of  §  22,  Peterson  v.  The  State.  (3)  There 
was  in  fact  a  preliminary  examination,  and  the  proceedings  before 
the  examining  magistrate  form  part  of  the  record.  The  exami- 
nation was  for  the  same  offense,  in  substance,  that  is  charged  in 
the  information,  and  is  a  compliance  with  the  statute,  ch.  190, 
Laws  of  1875.  3.  That  there  was  no  error  in  giving  or  refusing 
instructions.  The  law  implies  the  intent  from  the  act.  The 
giving  of  the  bill  of  sale  was  a  conversion,  fraudulent  in  its 
effects  ;  a  fraudulent  use  of  the  property  to  the  injury  of  the  own- 
ers. Good  intentions  in_  respect  to  redeeming  or  saving  the 
owners  harmless,  are  of  no  avail.  Such  a  construction  would 
virtually  repeal  all  statutes  in  relation  to  embezzlement :  United 
States  V.  Taintor,  11  Blatchf.,  374.  4.  That  ch.  85  of  1873  did 
not  repeal  or  affect  §  30,  ch.  165,  Tay.  Stats.  The  former 
refers  to  a  sale  of  property  by  the  agent  on  terms  not  authorized 
by  the  owner,  and  does  not  refer  to  a  fraudulent  conversion  or 
embezzlement. 

Lton,  J. :  It  is  claimed  that  there  was  no  preliminary  exami- 
nation of  the  defendant  for  the  crime  charged  in  the  information, 
and  hence  that  the  district  attorney  had  no  authority  to  file  the 
information,  and  that  the  defendant  was  illegally  tried  under  it 
for  the  offense  charged  therein.  The  only  ruling  of  the  court 
which  presents  this  question,  is  the  denial  of  the  motion  in  arrest 
of  judgment  founded  in  part  upon  such  alleged  absence  of  a  pre- 
liminary examination. 

Before  the  information  was  filed,  a  complaint  in  writing  under 
oath  was  made  to  a  justice  of  the  peace,  against  the  defendant, 
charging  him  vrith  having  disposed  of  two  seed-sowers  or  culti- 
vators contrary  to  the  written  or  printed  instructions  of  Yan 
Brunt,  Barber  &  Co.,  his  principals  and  the  owners  of  the 
machines,  by  means  whereof  that  firm  sustained  damage,  etc. 
This  complaint  evidently  charged  an  offense  under  ch.  85,  Laws 
of  1873,  and  was  drawn  with  reference  to  that  statute.  A  crimi- 
nal warrant  jvas  issued  on  such  complaint  by  the  justice,  and  the 
defendant  was  arrested  and  brought  before  the  justice,  and  a 
preliminary  examination  was  had.  The  testimony  taken  on  such 
examination  tends  to  show  the  defendant  guilty  of  the  offense 
charged  in  the  information.  Tho  justice  entered  a  finding  and 
order  as  follows :     "  The  court  finds,  from  the  testimony,  reason 
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to  believe  the  defendant  guilty  of  larceny  as  defined  in  the 
statutes  of  Wisconsin,  and  he  is  held  to  bail  in  the  sum  of  $500 
for  his  appearance  at  the  next  term  of  the  circuit  court  for  Sauk 
county."  The  proceedings  before  the  justice  on  such  examina- 
tion, with  the  testimony  taken  thereon,  were  returned  by  the 
justice  to  the  circuit  court,  and  have  been  sent  to  this  court  with 
the  record  of  the  case.  In  the  view  we  have  taken  of  the  case,, 
it  is  not  necessary  to  determine  whether  a  district  attorney  may 
lawfully  file  an  information  against  a  person  not  a  fugitive  from 
justice,  without  a  preliminary  examination  before  a  committing 
magistrate.  Probably  he  has  no  authority  to  do  so,  and  for  the 
purposes  of  this  case  it  will  be  assumed  that  he  has  not.  See 
Laws  of  1871,  ch.  137,  sec.  7  (Tay.  Stats.,  1930,  §  22). 

Since  the  adoption,  in  1870,  of  the  amendment  to  sec.  8,  art. 
1  of  the  constitution,  by  virtue  of  which  amendment  informa- 
tions have,  to  a  great  extent,  taken  the  place  of  indictments,  the 
legislature  seems  to  have  full  power  to  prescribe  by  whom,  in 
what  manner,  and  under  what  circumstances,  an  information  may 
be  exhibited  against  any  person  for  any  criminal  offense.  In  the 
case  of  fugitives  from  justice,  the  act  of  1871,  supra,  vests  the 
power  to  file  an  information  without  a  preliminary  examination 
in  the  district  attorney.  In  other  cases,  we  assume  (as  before 
stated)  that,  under  such  act,  there  must  have  been  a  preliminary 
examination  for  a  criminal  offense  before  a  committing  magis- 
trate, and  a  commitment  or  holding  to  bail  to  answer  therefor, 
before  an  information  could  lawfully  be  filed. 

It  is  not  essential,  as  claimed  by  the  learned  counsel  for  the 
defendant,  that  there  shall  be  a  formal  adjudication  by  the  magis- 
trate that  the  offense  has  been  committed  and  that  there  is  prob- 
able cause  to  believe  the  accused  guilty  thereof.  The  statute 
does  not  so  require  :  E.  S.,  ch.  176,  sec.  19  (Tay.  Stats.,  1920, 
§  19).  It  simply  directs  the  magistrate  to  hold  the  accused  to 
bail  or  commit  him,  when  it  shall  be  made  to  appear  that  an 
offense  has  been  committed  and  there  is  probable  cause  to  believe 
him  guilty ;  and  the  fact  that  the  magistrate  holds  to  bail  or 
commits  is  equivalent  to  such  formal  adjudication.  It  was  sub- 
stantially so  held  in  Bindskopf  v.  The  State,  34  "Wis.,  217,  in  which 
case  certain  remarks  in  the  opinion  in  TJie  State  ex  rel.  Dilworth 
V.  Braun,  31  Id.,  600,  relied,  upon  as  asserting  a  different  doc- 
trine, are  qualified  or  explained.  These  were  cases  under  the 
bastardy  act ;  but  so  far  as  the  necessity  of  a  formal  adjudica- 
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tion  is  concerned,  the  doctrine  of  the  Eindskopf  case  is  applicable 
to  this  or  any  other  criminal  case. 

It  may  further  be  assumed  that,  under  the  act  of  1871,  the 
district  attorney  could  only  file  an  information  for  the  ofEense 
for  which  the  accused  was  committed  or  held  to  .bail,  and  that  if 
he  exhibited  an  information  for  another  offense,  such  information 
would,  in  a  proper  proceeding,  be  adjudged  invalid. 

But  the  act  of  1871  has  been  modified  in  an  important  par- 
ticular, and  the  powers  of  the  district  attorney  in  respect  to  the 
filing  of  informations  greatly  enlarged,  by  subsequent  legislation. 
Ch.  190,  Laws  of  1875,  authorizes  the  district  attorney,  after  an 
examination  for  a  criminal  offense  which  results  in  a  commit- 
ment of  the  accused  or  in  holding  him  to  bail,  "  to  file  an  infor- 
mation setting  forth  the  crime  committed  according  to  the  facts 
ascertained  on  such  examination  and  from  the  written  testimony 
taken  thereon,  whether  it  be  the  same  offense  charged  in  the 
complaint  on  which  the  information  was  had  or  not." 

Manifestly,  under  this  statute,  if  the  accused  has  had  a  pre- 
liminary examination  before  a  committing  magistrate,  and  has 
been  committed  or  held  to  bail  by  such  magistrate,  the  district 
attorney  may  exhibit  an  information  against  the  accused,  and 
bring  him  to  trial,  for  any  criminal  offense  which  the  testimony 
taken  on  the  examination  shows  that  he  has  committed.  And 
we  think  the  district  attorney  is  not  bound  by  the  opinion  or 
even  the  adjudication  of  the  magistrate  upon  the  testimony,  as 
to  what  crime  has  been  committed  by  the  accused.  The  com- 
plaint (as  in  the  present  case)  may  be  for  a  misdemeanor,  and  the 
magistrate  may  find  that  the  accused  is  guilty  of  a  misdemeanor 
only ;  yet,  if  the  testimony  on  the  examination  shows  that  he  is 
guilty  of  a  felony,  the  district  attorney  may  lawfully  file  an 
indictment  for  a  felony. 

The  rule  would  be  the  same  were  the  conditions  reversed.  If 
the  complaint  and  finding  were  for  a  felony,  and  the  testimony 
showed  that  the  accused  was  guilty  of  a  misdemeanor  only,  the 
district  attorney  would  be  justified  in  filing  an  information  for 
the  misdemeanor  and  in  refusing  to  file  one  for  the  felony.  In 
the  latter  contingency,  however,  it  would  probably  be  the  duty 
of  the  district  attorney  to  file  with  the  clerk  of  the  court  a  state- 
ment of  his  reasons  for  such  refusal,  as  required  in  the  act  of 
1871,  sec.  6. 

A  remark  may'here  be  made  concerning  the  amount  of  proof 
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necessary  to  authorize  the  district  attorney  to  file  an  information 
for  an  offense  other  than  that  charged  in  the  complaint.  We 
think  the  rule  of  the  statute  by  which  committing  magistrates 
are  governed  (K.  S.,  ch.  176,  sec.  19),  should  be  applied.  That 
is  to  say,  the  testimony  should  show  that  the  offense  charged  in 
the  information  has  been  committed,  and  that  there  is  probable 
cause  to  believe  the  accused  guilty  thereof. 

In  ^e  present  case,  the  testimony  on  the  examination  was 
taken  down  very  imperfectly ;  yet  we  think  it  shows  that  the 
offense  charged  in  the  information  was  committed,  and  that  there 
is  probable  cause  to  believe  the  defendant  guilty  thereof.  It 
follows  that  the  information  was  properly  filed. 

"We  might  here  dismiss  the  exception  under  consideration,  but 
there  are  questions  of  practice  or  procedure  involved,  which 
ought  not  to  be  passed  over  without  remark. 

We  have  thus  far  considered  the  case  upon  the  hypothesis  that 
the  district  attorney  cannot  lawfully  file  an  information  for  a 
criminal  offense,  except  in  case  of  a  fugitive  from  justice,  unless 
the  accused  has  been  examined  for  some  criminal  offense,  and 
committed  or  held  to  bail  by  the  examining  magistrate ;  and  that 
the  examination  returned  with,  the  record  in  the  present  case  is 
the  only  basis  for  the  information. 

Whenever  the  question  shall  be  fairly  presented  for  determi- 
nation, very  probably  it  will  be  held  that  the  district  attorney 
cannot  lawfully  file  an  information  for  a  criminal  offense  without 
a  preliminary  examination  or  a  waiver  thereof,  and  the  holding 
to  bail  or  commitment  of  the  accused,  except  in  the  case  of  a 
fugitive  from  justice.  We  do  not  now  perceive  how  any  differ- 
ent rule  can  prevail  under  the  statute :  Laws  of  1871,  ch.  137, 
sec.  7  (Tay.  Stats.,  1930,  §  22).  Assuming  the  law  to  be  as  here 
indicated,  how  shall  the  fact  be  made  to  appear  that  there  has 
been  no  preliminary  examination?  In  what  manner  may  the 
defendant  proceed  to  avoid  an  unauthorized  information 
exhibited  against  him. 

,In  the  case  of  Peterson  v.  The  State  (as  yet  unreported),  we 
had  occasion  to  consider  these  questions  to  some  extent,  and  our 
views  as  to  the  proper  procedure  in  such  cases  are  indicated  in 
the  following  extract  from  the  opinion  :  "  If  such  examination 
was  essential  in  this  case  before  the  information  could  properly 
be  filed  (a  point  we  do  not  here  decide),  the  fact  that  there  had 
been  such  an  examination  need  not  be  stated  in  the  information 
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or  shown  affirmatively  by  the  prosecution.  The  want  of  an 
examination  is  matter  in  defense  or'  abatement,  to  be  established 
by  the  plaintiff  in  error." 

It  seems  to  us  that  the  better  practice  in  such  cases  is  for  the 
■defendant  to  plead  the  want  of  an  examination  in  abatement  of 
the  information,  before  pleading  to  the  merits.  The  district 
attorney  can  then  take  issue  on  the  plea,  and  the  fact  can  be 
■determined  by  proofs.  The  burden  of  proving  his  plea  is  upon 
the  defendant ;  and  his  own  testimony  that  he  has  not  had  a  pre- 
liminary examination,  or  competent  proof  that,  having  been 
examined,  he  was  not  committed  or  held  to  bail,  will  be  sufficient 
prima  faoie  to  prove  his  plea,  and  to  cast  upon  the  prosecution 
the  burden  of  showing  to  the  contrary.  We  do  not  say  that 
there  is  no  other  way  in  which  the  want  of  a  preliminary  exami- 
nation may  be  taken  advantage  of ;  we  only  express  the  opinion 
that  the  practice  here  indicated  is  the  more  regular  and  orderly, 
and  best  accords  with  the  procedure  upon  indictments  at  common 
law  and  under  the  former  practice. 

In  this  case  the  defendant  did  not  prove  that  he  had  not  been 
subjected  to  a  preliminary  examination  and  held  to  bail  or  com- 
mitted for  the  precise  offense  charged  in  the  information.  In 
the  absence  of  such  proof,  all  essential  preliminary  proceedings 
must  be  presumed ;  and  such  presumption  is  not  rebutted  by  the 
mere  fact  that  the  accused  had  been  on  some  occasion  examined 
for  another  offense.  Hence,  if  the  law  of  1875  had  never  been 
enacted,  we  should  still  be  unable  to  say  from  this  record  that 
the  defendant  had  not  had  a  preliminary  examination  for  the 
offense  charged  in  the  information,  and  had  not  been  committed 
or  held  to  bail  to  answer  therefor :     Peterson  v.  The  State,  supra. 

"We  have  said  more  of  the  exception  under  consideration  than 
was  absolutely  necessary  to  the  determination  of  the.  questions 
involved  therein,  for  the  reason  that  the  legislation  based  upon 
the  amendment  to  the  constitution  adopted  in  1870  has  intro- 
duced many  new  features  in  criminal  procedure  in  this  state,  and 
we  felt  that  some  discussion  of  questions  which  have  been  argued 
in  this  court,  but  not  definitely  determined,  might  be  of  some 
service  to  the  bench  and  bar  of  the  state. 

II.  The  next  exception  to  be  considered  is  to  the  ruling  of 
the  court  at  the  commencement  of  the  trial,  refusing  to  require 
the  district  attorney  to  elect  on  which  count  of  the  information 
he  would  proceed. 
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The  court  had  power  to  require  the  district  attorney  to  make 
such  election.  But  this  is  a  matter  resting  in  the  discretion  of 
the  court,  and  a  refusal  to  compel  such  election  cannot  in  all 
cases  be  assigned  as  error.  It  is  only  in  cases  where  such  refusal 
is  manifestly  an  improper  exercise  of  discretion,  that  the  ruling 
■can  be  reviewed  in  the  appellate  or  supervisory  court.  It  is  said 
in  State  v.  Gummer,  22  Wis.,  441,  that  "  the  court  will  only 
listen  to  the  request  to  compel  the  prosecution  to  elect  in  felonies, 
when  they  can  see  that  the  charges  are  actually  distinct,  and  may 
-confound  the  prisoner  or  distract  the  attention  of  the  jury."  To 
the  same  effect  is  the  case  of  Miller  v.  The  State,  25  Id.,  384. 
The  rule  of  these  cases  is  abundantly  sustained  by  the  authorities. 

We  are  quite  unable  to  perceive  how  the  refusal  by  the  court 
to  compel  the  district  attorney  to  elect  could  possibly  confound 
the  defendant  in  his  defense,  or  distract  the  attention  of  the  jury. 
The  testimony  was  all  directed  to  the  point  that  the  defendant 
had  fraudulently  converted  to  his  own  use  the  machines  men- 
tioned in  the  first  count  of  the  information,  and  all  of  it  would' 
have  been  admissible  had  the  information  contained  no  other 
■count.  Both  counts  were  evidently  predicated  upon  the  same 
fraudulent  acts  of  the  defendant,  to  wit :  the  conversion  of  cer- 
tain property  of  the  prosecutors,  or  of  the  proceeds  of  such  prop- 
-erty.  It  might  have  been  uncertain  whether  the  actual  conver- 
sion was  the  property  or  proceeds,  and  it  was  entirely  competent 
for  the  district  attorney  to  insert  in  the  information  a  count  for 
■each,  to  meet  the  possible  contingencies  of  the  proofs :  Miller 
V.  The  State,  supra.  It  seems  to  us  impossible  that  the  defend- 
ant could  have  been  prejudiced  by  the  refusal  of  the  court  to 
•compel  an  election.     Hence  the  exception  is  not  well  taken. 

III.  Several  exceptions  were  taken  to  the  charge  given  to  the 
jury  by  the  learned  circuit  judge,  and  to  his  refusal  to  give  cer- 
tain instructions  proposed  on  behalf  of  the  defendant.  It  is 
•essential  to  a  correct  understanding  of  these  exceptions,  that  a 
brief  statement  be  made  of  the  evidence  given  and  the  facts 
proved  on  the  trial. 

In  January,  1875,  a  contract  in  writing  was  entered  into  by 
and  between  the  firm  of  Van  Brunt,  Barber  &  Co.,  of  the  one 
part,  and  the  defendant  of  the  other  part,  by  which  the  firm 
appointed  the  defendant  its  agent  to  sell  its  seeders,  on  the  terms 
and  conditions,  and  under  the  restrictions  therein  specified.  The 
■defendant  also  thereby  accepted  such  agency,  and  bound  himself 
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to  fulfill,  observe  and  keep  such  terms,  restrictions  and  condi- 
tions. Tliis  contract,  in  all  essential  particulars,  is  like  the  con- 
tract considered  in  The  Williams  M(nuer  amd  Reaper  Co.  v.  Ray- 
nor,  38  Wis.,  119,  where  it  was  held  that  the  party  receiving  the 
property  under  it  was  merely  the  agent  or  bailee  of  the  other 
party  to  sell  it,  the  title  remaining  in  such  other  party,  and  the 
agent  was  held  liable  in  tort  for  a  conversion  of  the  property. 
(See  pp.  128-9.) 

A  large  number  of  seeders  were  shipped  by  Van  Brunt,  Bar- 
ber &  Co.  to  the  defendant,  pursuant  to  the  contract,  some  of 
which  were  sold  by  the  defendant  and  accounted  for,  and  others 
were  returned  to  the  firm.  One  Myers  had  become  surety  for 
defendant  on  a  note  which  had  been  sued  and  prosecuted  to 
judgment  and  execution  against  both,  and  the  property  of 
Myers  had  been  seized  on  the  execution.  The  defendant,  being 
pressed  to  pay  this  debt,  after  some  hesitation,  sold  to  Myers 
three  of  the  seeders  received  by  him  under  the  contract  with 
Yan  Brunt,  Barber  &  Co.,  for  the  purpose  of  getting  money 
from  Myers  with  which  to  pay  such  execution.  Myers  there- 
upon paid  him  $130  in  cash,  under  an  agreement  by  the  defend- 
ant to  pay  the  judgment  against  them  with  the  money,  which 
agreement  the  defendant  at  once  performed.  The  defendant 
stipulated  with  Myers  that  he  might  purchase  back  the  seeders 
by  repaying  the  $130,  and  tried  to  stipulate  (but  without  success) 
that  Myers  should  not  remove  the  seeders.  Myers  took  and  held 
possession  of  the  seeders.  These  transactions  were  without  the 
consent  and  knowledge  of  Yan  Brunt,  Barber  &  Co.,  and  the 
defendant  has  never-  accounted  to  them  for  the  seeders  sold  to 
Myers.     These  are  the  seeders  described  in  the  information. 

The  foregoing  facts  are  proved  by  the  tincontroverted  evi- 
dence, and  are  absolute  verities  in  the  case.  That  they  show  a 
fraudulent  conversion  by  the  defendant,  to  his  own  use,  of  the 
property  described  in  the  information,  cannot  be  doubted.  And 
it  is  equally  clear  that  such  property  came  to  the  possession  of 
the  defendant,  and  was  under  his  care,  by  virtue  of  his  employ- 
ment as  agent  of  the  owners  for  the  sale  thereof.  Moreover, 
there  is  no  room  in  the  qase  for  the  theory  that  the  defendant 
supposed  he  bad  the  right,  under  his  contract  with  the  owners, 
to  convert  the  property  to  his  own  use,  and  he  cannot  urge,  in 
justification  of  his  conduct,  that  he  construed  the  contract  as 
giving  him  the  right,  and  hence  converted  the  property  in  good 
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faith.  He  knew  that  he  held  the  propei'ty  as  agent  for  the 
owners,  by  virture  of  his  employment  as  such,  and  he  converted 
it  to  his  own  use  without  the  consent  of  the  owners,  and,  as  he 
well  knew,  in  violation  of  his  duty. 

There  is  nothing  in  the  evidence  that  tends  to  show  that  he 
acted  innocently ;  nothing  which  enables  us  to  say  that  perhaps 
he  did  not  understand  the  nature  of  his  acts,  and  may  not  have 
intended  to  commit  a  crime.  We  are  compelled  to  believe  that 
he  converted  the  property  to  his  own  use  with  full  knowledge  of 
the  quality  of  the  act  and  the  possible  consequences. 

Neither  does  the  fact  (if  it  be  a  fact)  that  the  defendant 
believed,  when  he  converted  the  seeders  to  his  own  use,  that  he 
would  be  able  to  pay  the  owners  for  them  when  required  to 
account  for  them,  and  intended  to  do  so,  remove  from  the  act  of 
conversion  its  fraudulent  and  criminal  character.  The  fraud  and 
crime  inhere  in  the  act,  and  were  not  eliminated  therefrom  by 
any  mere  mental  process,  however  amiable  or  virtuous  it  may 
have  been. 

The  instructions  given  and  refused  must,  of  course,  be  consid- 
ered in  the  light  of  the  evidence  and  of  the  undisputed  facts  in 
the  case ;  and,  this  considered,  we  fail  to  find  any  error  in  that 
behalf  of  which  the  defendant  can  justly  complain.  Indeed,  we 
think  the  jury  were,  in  some  particulars,  instructed  more  favor- 
ably to  him  than  the  facts  of  the  case  warranted. 

The  proposed  instructions  refused,  and  the  instructions  given, 
upon  which  the  exceptions  are  predicated,  are  as  follows : 
.  The  court  refused  to  charge,  "  If  you  find  that  the  defend- 
ant so  construed  the  written  contract  that  he  honestly  supposed 
that  he  had  the  right  to  sell  the  machines  and  use  the  proceeds 
thereof,  and  afterwards  account  to  the  company,  and  that  in  the 
transaction  in  question  he  acted  under  that  impression  and  in 
good  faith,  you  should  not  find  him  guilty. 

"  If  you  find,  from  the  evidence,  that  at  the  time  of  making 
the  bill  of  sale  the  defendant  intended  and  expected  to  be  able  to 
pay  for  the  same  to  the  company  M'^hen  his  general  settlement 
should  be  made,  and  that  he  acted  in  good  faith  and  with  no 
criminal  intent,  you  should  not  find  him  guilty." 

The  following  instructions  were  given : 

"  It  is  not  enough  to  constitute  the  offense  charged,  that  the 
defendant  was  the  agent  of  the  company,  and  that  he  converted 
the  property  to  his  own  use ;  but  the  evidence  must  show  that 
Vol.  II.— 9 
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the  property  was  fraudulently  converted  to  his  own  use,  or  con- 
verted with  the  intent  to  embezzle. 

"If  you  entertain  any  reasonable  doubt  as  to  whether  the 
defendant  intended  to  defraud  the  company,  he  is  entitled  to  the 
benefit  of  the  doubt. 

"  Under  the  written  contract,  which  has  been  read  in  evidence, 
and  which  it  is  the  duty  of  the  judge  to  construe,  the  defendant 
was,  at  the  time  of  the  alleged  embezzlement,  the  agent  of  Van 
Brunt,  Barber  &  Co.,  for  the  sale  of  machines  mentioned  in  the 
contract,  and  for  receiving  and  passing  over  the  consideration, 
whether  in  notes  or  money,  to  the  said  company. 

"  If  at  that  time,  or  before  it,  he  had  received  machines  under 
the  contract  and  held  them  for  sale,  he  was  bound  by  his  contract 
to  sell  them  according  to  the  terms  of  such  contract,  for  money 
or  notes,  which  were  the  property  of  said  company. 

"  It  is  for  you  to  find  whether  or  not  he  had  received  and  had 
on  hand,  at  the  time  of  the  alleged  embezzlement,  the  machines 
in  question.  If  you  find  he  had  not,  and  should  find  that  he 
sold  any  of  them  for  the  purpose  of  paying  an  indebtedness  of 
his  own,  or  pledged  or  turned  them  out  as  security  for  the  pur- 
pose of  raising  money  to  pay  his  own  indebtedness,  without  the 
consent  of  his  principals,  it  was  an  unauthorized  and  fraudulent 
use  of  them,  or  an  embezzlement  and  fraudulent  conversion  of 
such  as  were  so  used  to  his  own  use.  And  if  yon  find  that  he 
did  so  while  the  property  was  in  his  possession,  he  is  guilty  as 
charged  in  the  first  count  of  the  information. 

"It  would  not  relieve  him  from  guilt  if  he  intended  and 
expected,  at  the  time  of  doing  so,  to  pay  his  principal  for  them 
with  other  money  or  property,  or  to  repurchase  or  redeem  them 
of  the  party  to  whom  they  were  sold  or  mortgaged,  or  to  repay 
the  money  to  the  party  to  whom  they  were  turned  out  or  pledged 
as  security." 

It  is  apparent,  from  an  examination  of  these  instructions,  that 
the  rulings  of  the  court,  considered  with  reference  to  the  facts  in 
the  case,  are  in  harmony  with  the  views  above  expressed,  and 
that  the  exceptions  to  such  rulings  cannot  be  sustained. 

IV.     The  court  refused  the  following  instruction  : 

"The  evidence  shows  that  the  defendant  was  not  such  an 
agent  of  the  company  as  is  intended  by  the  statute  under  which 
the  charge  is  made.  I  therefore  charge  you  that  there  is  no  evi- 
dence sufficient  to  convict  the  defendant." 
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The  instruction  was  evidently  drawn  with  reference  to  the 
decisions  of  the  Supreme  Court  of  Massachusetts,  in  Common- 
wealth V.  Stearns,  2  Met.,  843,  and  in  Com.  v.  Lihhey,  11  Id., 
•64,  upon  a  statute  like  ours.  In  the  first  of  these  cases  it  was 
held  that  "  an  auctioneer  who  receives  money  on  the  sale  of  his 
employer's  goods,  and  does  not  pay  it  over,  but  misapplies  it,  is 
not  such  an  agent  or  servant  as  is  intended  by  the  statute." 

The  ground  of  this  decision  is,  that  the  money  so  received  is 
the  money  of  the  auctioneer,  and  not  of  the  employer ;  and  the 
<30urt  lay  stress  upon  the  fact  tliat  the  auctioneer  was  not  charged 
with  any  misappropriation  or  unlawful  conversion  of  the  specific 
property  intrusted  to  him.  In  Com.  v.  Lihhey  the  indictment 
was  against  a  person  employed  to  collect  bills  for  the  proprietors 
of  a  newspaper,  charging  that  the  accused  embezzled  and  fraudu- 
lently converted  id  his  own  use  the  moneys  collected  by  him  for 
such  proprietors  by  virtue  of  liis  employment.  The  court  drew 
&  distinction  between  a  special  agency,  where  the  right  of  prop- 
erty and  the  possession  remain  in  the  principals,  and  the  cases  of 
■commission  merchants,  auctioneers  and  attorneys  authorized  to 
■collect  demands  for  otiiers,  holding  that  an  indictment  would  lie 
for  a  fraudulent  conversion  of  the  property  in  the  former  case, 
but  not  in  the  latter  cases  for  a  fraudulent  conversion  of  the 
moneys  collected. 

In  the  present  case  the  agency  was  special,  and,  as  above 
stated,  the  right  of  property  continued  in  the  principals.  Hence, 
within  the  rule  of  the  Massachusetts  cases,  a  fraudulent  conver- 
sion of  the  property  by  the  agent  is  a  criminal  offense  under  the 
statute.  We  think  the  proposed  instruction  was  properly 
refused. 

Y.  It  was  argued  at  the  bar  by  the  learned  counsel  for  the 
■defendant,  that  the  law  of  1873,  ch.  85,  supersedes,  in  a  case  like 
this,  the  statute  under  which  the  information  was  drawn  (E.  S., 
ch.  165,  sec.  26),  and  reduces  the  offense  charged  from  a  felony 
to  a  mere  misdemeanor,  and  hence,  that  the  greatest  punishment 
that  can  be  inflicted  is  that  prescribed  in  the  act  of  1873. 

It  is  manifest  that  the  exceptions  do  not  and  cannot  raise  this 
question,  for  the  circuit  court  will  give  judgment  as  the  law 
requires,  whether  it  will  be  for  the  less  or  the  greater  penalty, 
and  we  can  only  determine  the  question  when  called  upon  to 
review  the  judgment. 

It  is  believed  that  the  foregoing  observations  dispose  of  all  the 
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exceptions;  and  it  results  therefrom  that  the  exceptions  must 
be  overruled,  and  the  cause  remanded  for  further  proceeding* 
according  to  law. 

By  the  cottet.     So  ordered. 

Note. — No  person  can  rightfully  be  put  upon  his  trial  for  a  felony  until  a 
prima  fade  case  has  been  made  against  Mm  by  legal  emdence,  whether  the  pre- 
liminary investigation  is  by  a  committing  magistrate  or  a  grand  jury.  And 
the  court  before  which  the  trial  is  to  take  place  is  not  bound  by  the  prelimi- 
nary adjudication  of  the  magistrate  or  grand  jury,  but  has  not  only  the  right 
but  the  duty,  in  -  proper  case,  where  an  objection  is  seasonably  made,  to 
determine  whether  a  proper  foundation  has  been  laid  for  an  information  or  an 
indictment,  by  sufficient  legal  evidence  adduced  on  the  preliminary  investi- 
gation. Every  court  has  control  over  its  own  proceedings,  and  is  bound  to 
see  that  its  authority  is  not  used  for  the  purpose  of  oppression,  or  its  time 
consumed  by  frivolous  and  fruitless  inquiries.  The  authorities  cited  here- 
after fully  bear  out  these  views.  In  the  case  of  indictment  it  is  often  impos- 
sible to  show  on  what  evidence  an  indictment  was  found,  since  the  affidavits 
of  the  grand  jurors  are  inadmissible  for  that  purpose.  But  in  states  where 
criminal  proceedings  are  by  information  filed  by  a  public  prosecutor  on  the 
return  of  a  committing  magistrate,  who  returns  the  evidence  on  which  the  com- 
mitment was  based  to  the  trial  court,  no  such  difficulty  can  arise. 

In  People  v.  Bmith,  35  Mich.,  497,  it  is  held  that  the  information  should  have 
been  quashed  on  the  motion  of  the  defendant,  the  depositions  returned  by  the 
committing  magistrate  not  having  been  signed  by  the  witnesses,  the  court 
saying  that,  not  having  been  signed,  "they  stood  without  legal  authentica- 
tion, and,  as  a  basis  for  further  proceedings, -weTe  mere  hearsay."  This  case  is 
followed  by  Turner  v.  People,  33  Mich.,  363. 

In  Sparrenberger  v.  State,  53  Ala.,  486,  it  is  held  that  a  plea  in  abatement  to 
an  indictment,  that  there  was  no  legal  evidence  adduced  before  the  grand 
jury,  is  good. 

In  People  v.  Resteriblatt,  1  Abb.  (N.  Y.),  Pr.,  268,  it  is  held  that  "  an  indicts 
ment  should  be  quashed  when  it  clearly  appears  by  affidavit  that  it  was  found 
by  the  grand  jury,  without  adequate  evidence  to  support  it."  See,  also, 
U.  8.  V.  Shepherd,,  1  Abb.  (N.  T.),  Pr.  (N.  S.),  431. 

In  State  v.  Froiseth,  16  Minn.,  296,  an  indictment  was  quashed  because  it 
was  found  on  the  evidence  which  the  defendant  himself  had  been  compelled 
•to  give  before  the  grand  jury. 

In  JJ.  8.  V.  OooUdge,  2  Gall.,  363,  on  a  motion  to  quash  an  indictment  because 
found  by  the  grand  jury  on  the  statement  of  a  witness  who  was  not  sworn. 
Story,  J.,  ruled  that  the  indictment  must  be  quashed.  He  said,  "Every  indict- 
ment is  subject  to  the  control  of  the  court,  and  this  indictment,  having  been 
found  irregularly,  and  upon  the  mere  statement  of  a  witness  without  oath, 
which  was  not  evidence,  a  cassetm  must  be  entered. " 

And  in  Asliburn  ii.  State,  15  Geo.,  246,  an  indictment  was  quashed  because 
the  witnesses  before  the  grand  jury  were  not  properly  sworn,  the  court  say- 
ing that  the  presentment  and  indictment  were  "  founded  on  what  was  not 
evidence — in  other  words,  were  without  foundation.  They  were,  therefore, 
void."  And  this  doctrine  is  in  accordance  with  the  English  practice.  See 
6C.  &P.,  90. 
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But  in  Stetoart  ®.  State,  34  Ind.,  142,  on  a  plea  in  abatement  to  an  indictment 
"which  set  up  that  one  of  the  grand  jurors  never  heard  the  evidence  on  wliich 
the  indictment  was  founded,  the  court  held  the  plea  properly  overruled,  on 
the  ground  that  it  was  "not  competent  to  inquire  into  the  amount  of  evi- 
dence on  which  the  grand  jury  acted." 

And  in  Com.  «.  Woods,  10  Gray  (Mass.),  477,  on  a  motion  to  quash  an  indict- 
ment, it  was  Tield  that  a  grand  jury,  without  examining  witnesses  anew,  may 
find  an  indictment  as  a  substitute  for  another  indictment  found  by  them  upon 
an  investigation  of  the  facts  at  a  previous  term. 

In  State  V.  Cain,  1  Hawks.  (N.  C),  353,  an  indictment  was  quashed  because 
found  by  the  grand  jury  upon  the  testimony  of  some  of  their  own  body,  not 
fiworn  in  court  as  witnesses. 


State  v.  Eamsat. 

(78  N.  C,  448.) 

DisTUEBnrG  a  kbligious  congregation:    Evidence — Charge. 

On  the  trial  of  an  indictment  for  disturbing  a  religious  congregation,  it  was  in 
evidence  that  the  defendant,  either  just  before  or  shortly  after  the  begin- 
ning of  the  services,  rose  up  in  the  church  and  began  to  speak  on  matters 
connected  with  his  expulsion  from  the  church,  which  had  occurred  a 
short  time  previously;  that  the  minister  directed  him  to  stop,  when  he 
declared  he  would  be  heard,  and  persisted  in  speaking  untU  he  was 
removed  from  the  house;  that  he  thereupon  re-entered  and  resumed  his 
speaking,  notwithstanding  repeated  remonstrances  from  the  minister,  and 
by  his  conduct  and  voice  so  interrupted  the  services  that  the  meeting  was 
broken  up:  Held,  that  upon  this  evidence  the  jury  were  warranted  in 
returning  a  verdict  of  guilty. 

On  such  trial,  evidence  as  to  "before  what  body  the  defendant  was  tried" 
was  inadmissible;  also  as  to  "how  members  of  that  church  were  tried 
and  convicted;"  also  as  to  the  manner  of  defendant's  expulsion  and  its 
propriety;  also  as  to  whether  the  official  board  or  the  members  of  the 
church  had,  under  its  rules,  authority  to  expel. 

On  such  trial  a  witness  introduced  by  the  state  testified,  on  cross-examination, 
that  he  had  "  taken  the  defendant  to  task  for  sowing  the  seeds  of  discord 
and  spreading  false  views :"  Held,  to  be  inadmissible  to  further  inquire 
what  those  false  views  were. 

On  such  trial  it  was  admissible  for  the  state  to  ask  a  witness  "if  it  was  a  cus-' 
tom  in  this  church  for  an  expelled  member  to  get  up  on  the  Sabbath  day, 
just  before  or  at  the  beginning  of  the  regular  service  and  make  known  his 
grievances  ?  " 

It  ia  not  necessary  to  constitute  the  offense  of  disturbing  a  religious  congrega- 
tion, that  the  congregation  should  be  actually  engaged  in  acts  of  religious 
worship  at  the  time  of  the  disturbance;  it  is  sufficient  if  they  are  assem- 
bled for  the  purpose  of  worship  and  are  prevented  therefrom  by  the  acts 
of  the  defendant. 
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Where,  on  such  trial,  the  court  charged,  at  the  defendant's  request,  "that 
the  act  of  disturbance  must  be  wanton,  intentional  and  contemptuous," 
but  added  "that  the  acts  would  be  wanton  if  done  without  regard  ta 
consequences — that  is,  for  some  purpose  of  his  own,  and  with  intent  to- 
do  them,  whether  he  thereby  disturbed  the  congregation  or  not."  BelM, 
not  to  be  error:  State  «.  Jasper,  4  Dev.,  323;  State  v.  Swink,  4  Dev.  and 
Bat.,  358;  State  v.  Fisher,  3  Ire.,  Ill;  State  v.  Linkhaw,  69  N.  C,  214,' 
cited,  distinguished  and  approved. 

Indictment  for  disturbing  a  religious  congregation,  tried  at 
May  term,  1877,  of  Wake  criminal  court,  before  Strong,  J. 

The  case  is  sufficiently  stated  by  the  chief  justice  in  deliver- 
ing the  opinion  of  this  court.  Verdict  of  guilty.  Judgment. 
Appeal  by  defendant. 

Mr.  A.  M.  Lewis,  who  prosecuted  in  the  court  below,  appeared 
with  the  attorney-general,  for  the  state. 

Mr.  T.  M.  Argo,  for  the  defendant. 

Smith,  0.  J.  The  defendant  is  charged  with  the  offense  of 
disturbing  a  religious  congregation  and  obstructing  public  wor- 
ship. 

It  was  in  evidence  that  a  religious  congregation,  under  the 
ministerial  charge  of  one  Edwin  Marcom,  was  accustomed  to 
assemble  for  divine  worship  at  a  place  known  as  Piney  Grove 
church  ;  that  on  Sunday  the  13th  of  May,  1876,  the  congregation 
began  to  assemble,  and  a  number,  estimated  by  witnesses  at  from 
ten  to  thirty,  were  in  the  church,  and  their  minister  in  his  place 
in  the  pulpit. 

Some  of  the  witnesses  testified  that  services  had  already  begun 
by  the  singing  of  a  hymn ;  and  others,  that  the  congregation  had 
been  engaged  in  voluntary  singing  not  under  the  direction  of  the 
minister,  and  that  the  regular  hour  for  Sabbath  services  had  not 
arrived. 

The  defendant,  who  had  been  a  member  of  the  church,  and 
had  been,  about  two  weeks  before,  expelled  from  its  com- 
munion, rose  up  in  the  church  and  began  to  speak  on  matters 
connected  with  his  expulsion,  when  he  was  told  by  the  minister 
that  he  could  not  be  permitted  to  do  so,  and  must  stop  ;  that  the 
defendant  declared  he  would  be  heard,  and  persisted  in  speaking 
to  those  present,  until  some  of  the  members  put  him  out  of  the 
house;  that  he  re-entered  immediately  and  resumed  his  speak- 
ing, in  disregard  of  repeated  commands  and  remonstrances  from 
the  minister,  and  by  his  disorderly  conduct  and  noise  so  inter- 
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riipted  the  exercises  that  the  meeting  was  broken  up,  and  those 
present  left  the  house  and  retui-ned  home. 

Various  exceptions  were  taken  by  the  defendant  to  the  rulings 
of  the  court  in  admitting  and  rejecting  evidence,  only  so  much 
of  which  will  be  stated  as  is  necessary  to  the  exceptions  being 
properly  understood. 

Exception  1.  On  the  cross-examination  of  Edwin  Marcom,  a 
witness  for  the  state,  he  stated  that  the  defendant  had  been  a 
member  of  his  church,  but  was  not  then  a  member,  having  been 
turned  out  about  two  weeks  before.  The  defendant's  counsel 
proposed  further  to  inquire  of  the  witness,  before  what  body  the 
defendant  had  been  tried.  The  solicitor  objected,  and  the 
inquiry  was  not  permitted. 

Exception  2.  On  the  cross-examination  of  Edwin  Marcom,  a 
witness  for  the  state,  he  said  he  had  taken  the  defendant  to  task 
for  sowing  the  seeds  of  discord  and  spreading  false  views.  The 
defendant's  counsel  asked  what  these  false  views  were.  The 
solicitor  objected  and  the  answer  was  disallowed. 

Exception  3.  The  defendant's  counsel  inquired  of  one  of 
his  own  witnesses  how  members  of  that  church  are  tried  and 
sentenced.  On  objection  of  the  solicitor  the  evidence  was 
excluded. 

Exception  4-  Defendant's  counsel  proposed  to  ask  of  his  own 
witnesses  about  a  conversation  between  Marcom  and  the  witness, 
in  reference  to  defendant's  expulsion  from  church  membership, 
and  its  propriety.  On  objection  of  the  solicitor  the  evidence 
was  declared  inadmissible. 

Exceptions  5  and  6.  The  solicitor  asked  a  witness  if  it  was  a 
custom  in  this  church  for  an  expelled  member  to  get  up  on  the 
Sabbath  day,  just  before  or  at  the  beginning  of  the  regular  ser- 
vice, and  make  known  his  grievances.  This  question  was 
objected  to  by  defendant's  counsel,  but  allowed  to  be  put  and 
answered. 

Exception  7.  On  the  redirect  examination  of  defendant's  wit- 
ness, his  counsel  inquired  if  "  the  official  board  of  the  members 
of  the  church  had  under  its  rules  the  authority  to  expel."  The 
question,  objected  to  by  the  solicitor,  was  ruled  out. 

The  exception  to  the  evidence  elicited  in  answer  to  the  inquiry 
whether  any  usage  prevailed  in  the  church  which  permits  £tn 
expelled  member,  on  the  Sabbath  day,  at   or  just  before  the 
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regular  services  commenced,  to  discuss  his  grievances  before  the 
congregation,  is  without  just  foundation. 

The  evidence  tended  to  show  that  the  interruption  was  with- 
out pretext  or  excuse,  and  that  the  time  and  place  selected  by 
the  defendant  to  make  known  his  complaints  were  not  only  in 
tliemselves  inopportune  and  improper,  but  found  no  countenance 
in  the  practices  of  the  church. 

We  are  of  the  opinion  that  these  rulings  of  the  court  are  cor- 
rect and  that  the  exceptions  are  untenable.  The  evidence  offered 
by  the  defendant,  and ,  excluded,  was  altogether  irrelevant  and 
calculated  to  mislead.  Whether  the  defendant  was  rightfully  or 
wrongfully  turned  out  of  the  church — whether  because  of  irregu- 
larity in  the  proceedings,  he  was  still  a  member  of  the  body  or 
had  ceased  to  be — -were  matters  foreign  to  the  issue  to  be  tried. 
Whenever  a  religious  body  is  wantonly  and  intentionally  disturbed 
and  obstructed  in  its  worship  of  Almighty  God,  it  is  a  misde- 
meanor, by  whomsoever  done,  and  it  is  no  defense  that  the  party 
committing  the  act  is  a  member  of  the  congregation  disturbed. 

The  court  was  right  also  in  not  allowing  an  examination  into 
and  a  review  of  the  church  judiciary,  to  ascertain  if  it  was  regu- 
lar and  right.  This  is  not  a  subject  of  inquiry  before  the  court, 
and  the  examination  was  properly  arrested. 

We  propose  next  to  consider  the  matters  of  exception  to  the 
instructions  given  to  the  jury,  as  to  what  acts  constitute  the 
offense  charged  against  the  prisoner. 

The  court  charged  the  jury,  that  if  the  congregation  were 
assembled  for  religious  worship,  and  five  or  more  persons  had 
met  and  were  engaged  in  acts  of  devotion  by  singing  and  pray- 
ing, shortly  before  the  usual  Sabbath  exercises  conducted  by  the 
minister  began,  and  the  defendant  did  the  acts  of  disorder  and 
interruption  deposed  to  by  the  witness,  for  the  purpose  of  dis- 
turbing the  congregation,  or  if  he  did  those  acts  without  author- 
ity according  to  the  custom  of  the  congregation,  with  intent  to 
make  himself  heard,  regardless  of  the  disturbance  thereby  made ; 
or  if  he  did  the  acts  mentioned,  to  prevent  the  regular  religious 
service  for  which  the  congregation  was  then  assembling ;  or  with- 
out the  sanction  of  usage  in  the  church  with  intent  to  make  him- 
self heard,  though  he  might  tliereby  disturb  the  congregation, 
arid  if  he  did  thereby  disturb  the  congregation,  he  would  be 
guilty  of  the  offense  charged. 
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The  defendant's  counsel  asked  the  court  to  charge  that,  to  con- 
stitute the  offense,  the  congregation  must,  when  disturbed,  be 
actually  engaged  in  acts  of  religious  worship.  The  court  refused 
this  instruction,  but  told  the  jury  that  if  they  were  assembled  for 
the  purpose  of  worship  and  were  prevented  therefrom  by  the 
disturbance,  it  would  be  sufficient,  as  already  charged. 

The  defendant's  counsel  asked  this  further  instruction  :  "  that 
the  act  of  disturbance  must  be  wanton,  intentional  and  con- 
temptuous." 

The  court  so  charged,  but  added  "  that  the  acts  would  be  wan- 
ton if  done  without  regard  to  consequences,  that  is,  for  some  pur- 
pose of  his  own  and  with  intent  to  do  them,  whether  he  thereby 
disturbed  the  congregation  or  not." 

There  can  be  no  serious  doubt,  if  the  facts  assumed  in  the 
charge  were  satisfactorily  proved  to  the  jury  (and  the  verdict  so 
declared),  that  the  defendant  has  been  guilty  of  a  misdemeanor. 
No  one  has  a  right  to  interfere  with  the  religious  devotion  of 
others,  by  making  known  his  own  grievances,  real  or  fancied,  in 
so  boisterous  a  manner  as  to  disturb  and  finally  break  up  the 
meeting  altogether,  and  thus  frustrate  the  object  for  which  it 
was  held ;  and  he  cannot  be  heard  to  say  he  did  not  intend  the 
obvious  and  necessary  consequences  of  his  conduct.  If  the  act 
is  done  intentionally  and  without  excuse,  it  is  a  wanton  invasion 
of  the  rights  and  privileges  guaranteed  in  §  26  of  the  declaration 
of  rights  of  the  constitution  of  the  state,  and  sustained  by  an 
enlightened  public  sentiment. 

And  we  think  the  protection  of  the  law  is  extended  as  well  to 
the  congregation  when  assembled  in  their  house  of  worship  and 
about  to  begin  the  regular  exercises,  as  when  it  is  actually  so 
engaged,  and  that  acts  which  prevent  those  exercises  and  break 
up  the  meeting  so  that  they  cannot  be  had  at  all,  equally  with 
those  which  disturb  the  religious  devotions  of  the  assembly  after 
they  begin,  are  prohibited  by  law.  "We  cannot  see  any  just 
reason  for  distinguishing  between  the  two  cases.  We  refer 
briefly  to  the  few  adjudications  on  the  subject  in  this  state  to 
which  our  attention  has  been  called  in  the  argument.  In  State 
V.  Jasper,  4  Dev.,  323,  the  court  declares  it  a  misdemeanor  to 
interrupt  and  disturb  a  religious  meeting  "  by  talking  and  laugh- 
ing in  a  loud  voice,"  and  "making  ridiculous  and  indecent 
actions  and  grimaces,  during  the  performance  of  divine  service." 
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So  the  court  declares  it  to  be  an  indictable  offense  to  disturb  a 
congregation  engaged  in  public  worship,  though  it  be  not  in  a 
church,  eliapel  or  meeting-house  especially  set  apart  for  the  pur- 
pose :  State  v.  Swinh,  4  Dev.  and  Bat.,  358.  But  it  is  not  a 
misdemeanor  if  the  disturbance  takes  place  after  the  religious 
exercises  are  over  and  when  the  congregation  has  entered  upon 
secular  business :  State  v.  Fisher,  3  Ire.,  111.  So,  if  the  inter- 
ruption arises  from  loud  singing  by  one  who  is  honestly  partici- 
pating in  the  service  and  intends  no  disrespect,  it  is  not  punish- 
able by  indictment :     State  v.  Linkhaw,  69  N.  C,  214. 

The  principle  which  underlies  the  adjudications  in  this  state  is 
obviously  the  right  of  every  religious  body  to  meet  and  engage 
in  the  worship  of  God,  in  the  language  of  our  constitution, 
"  according  to  the  dictates  of  their  own  consciences,"  and  to  be 
protected  by  law  in  the  enjoyment  of  that  right.  It  can  make 
little  difference  whether  the  liberty  of  public  worship  is  denied 
by  conduct  which  breaks  up  and  disperses  a  body,  met  for  reli- 
gious purposes  and  just  about  to  enter  upon  its  duties,  or  the  con- 
gregation is  interrupted  only  during  its  devotions,  and  not 
wholly  prevented  from  performing  them. 

It  is  not  open  to  dispute  whether  the  acts  of  the  defendant 
were  a  disturbance  in  the  sense  that  subjects  him  to  a  criminal 
prosecution,  and  that  the  jury  were  warranted  in  so  finding, 
when  they  had  the  admitted  effect  of  breaking  up  the  congrega- 
tion and  frustrating  altogether  the  purposes  for  which  it  had 
convened. 

There  is  no  error.     Let  this  be  certified. 

Per  curiam.  .      '  Judgment  affirmed. 


Shakley  v.  State. 

(54  Ind.,  168.) 
FoRGBBT  :     Va/i-ianee. 


The  indictment  was  for  forging  a  promissory  note  wliich,  as  set  forth  in  the 
indictment,  contained  these  words:  "The  drawers  and  indorsers  severally 
waive  presentment  for  payment,  protest,  and  notice  of  protest,"  etc.  The 
note  offered  in  evidence  did  not  contain  the  words  "  and  notice  of  pro- 
test." Held  a  fatal  variance,  and  that  the  note  was  not  admissible  in 
evidence. 
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Perkins,  J.  Indictment  for  forgery,  consisting  of  two  counts. 
The  first  is  as  follows,  omitting  the  title  of  the  cause,  etc. : 
"  The  grand  jurors  for  the  county  of  DeKalb,  in  the  state  of 
Indiana,  upon  their  oaths  present  that  David  Sharley,  on  the 
29th  day  of  August,  in  the  year  eighteen  hundred  and  seventy- 
six,  at  said  county,  unlawfully,  feloniously  and  falsely  did  forge 
and  counterfeit  a  certain  promissory  note  for  the  payment  of 
money,  which  said  forged  and  counterfeit  note  is  as  follows,  to 
wit: 

"$300.00  Waterloo,  Indiana,  August  39th,  1876. 

"  Thirty  days  after  date,  we,  or  either  of  us,  promise  to  pay  to 
the  order  of  the  DeKalb  Bank,  two  hundred  dollars,  with  inter- 
est at  ten  per  cent  per  annum  after  maturity,  the  interest  until 
maturity  at  that  rate  having  been  paid  in  advance,  and  ten  per 
cent  attorney's  fee,  negotiable  and  payable  at  the  DeKalb  Bank, 
Waterloo,  Indiana,  value  received,  without  any  relief  whatever 
from  valuation  or  appraisement  laws.  The  drawers  and  indors- 
ers  severally  waive  presentment  for  payment,  protest  and  notice 
of  protest  and  non-payment  of  this  note,  and  all  defenses  on  the 
ground  of  any  extension  of  time  of  its  payment,  that  may  be 
given  by  the  holder  or  holders  to  them  or  either  of  them. 

"Due Ko. JOHN  fcHIRREY. 

JOHISr  R.  WALKER 

with  intent  to  defraud  James  I.  Best  and  Charles  A.  O.  McClel- 
lan,  who  were  doing  business  under  the  firm  name  of  DeKalb 
Bank,  contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Indiana."  There  was  a  second  count  for  uttering  and  publishing 
as  true  a  certain  other  false,  forged,  etc.,  note,  a  copy  of  which  is 
set  forth,  and  which  is  literally  like  that  on  which  the  first  count 
is  predicated. 

A  motion  to  quash  the  indictment  was  overruled,  and  excep- 
tion noted.  The  defendant  then  pleaded  the  general  denial ;  a 
trial  followed ;  verdict  against  the  defendant,  fixing  as  his  punish- 
ment a  fine  of  twenty-five  dollars  and  four  years'  imprisonment 
in  the  state  prison.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  overruled,  and  judgment  entered  on  the 
verdict. 

On  the  trial,  the  state  offered  in  evidence  as  the  note  alleged 
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and  set  forth  by  copy  in  botL.  counts  of  the  indictment  to  be  the 
forged  note,  a  note  of  which  the  following  is  a  copy : 

"$200.00  WATBBliOO,  Indiana,  August  39th,  1876. 

"  Thirty  days  after  date,  we,  or  either  of  us,  promise  to  pay  to 
the  order  of  the  DeKalb  Bank,  two  hundred  dollars,  with  inter- 
est at  ten  per  cent  per  annum  after  maturity,  the  interest  until 
maturity  at  that  rate  having  been  paid  in  advance,  and  ten  per 
cent  attorney's  fees,  negotiable  and  payable  at  the  DeKalb  Bank, 
Waterloo,  Indiana,  value  received,  without  any  relief  whatever 
from  valuation  or  appraisement  laws.  The  drawers  and  indors- 
ers  severally  waive  presentment  for  payment,  protest  and  non- 
payment of  this  note,  and  all  defenses  on  the  ground  of  any 
extension  of  the  time  of  its  payment,  that  may  be  given  by  the 
holder  or  holders  to  them  or  either  of  them. 

JOHN  SHIRREY. 
"Due  September  30.        No.  648.  JOHN  R.  WALKER." 

To  the  admission  of  the  note  in  evidence,  the  defendant 
objected  on  the  ground  that  it  was  incompetent,  irrelevant,  etc., 
but  the  court  overruled  the  objection  and  allowed  the  note  to  go 
in  evidence  to  the  jury.  Proper  exception  was  taken,  and 
alleged  errors  are  iproperly  assigned. 

The  court  did  not  err  in  overruling  the  motion  to  quash  the 
indictment,  and  its  imperfections,  if  it  had  any,  were  not  such  as 
were  fatal  under  sec.  61,  p.  386,  2  K.  S.  1876. 

The  court  did  err  in  admitting  the  note  in  evidence,  because  of 
a  variance  between  it  and  the  note  set  out  in  the  indictment.  In 
this  case  it  was  necessary  that  the  instrument  offered  in  evidence 
should  correspond  with  that  stated  in  the  indictment.  A  mere 
literal  variance,  however,  that  is,  where  the  omission  or  addition 
of  a  letter  would  not  alter  or  change  a  word,  so  as  to  make  it 
another  word,  would  not  be  material :  1  Leach,  158 ;  1  Oowp., 
229.  Thus,  the  variance  between  Messes,  and  Messrs.  would  not 
be  material :  2  Kuss.  Crimes,  9th  ed.,  800  ;  Bieknell's  Crim.  Pr., 
366.     See  Porter  v.  The  State,  15  Ind.,  433,  and  cases  cited. 

But  the  note  offered  in  evidence,  and  admitted  over  defend- 
ant's objection,  did  not  correspond  with  that  stated  in  the  indict- 
ment. There  was  more  than  a  literal  variance.  There  was  a 
verbal  variance  inconsistent  with  the  identity  of  the  two  instru- 
ments, in  this  :  the  note  set  forth  in  the  indictment,  in  what  we 
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will  designate  its  waiver  clause,  reads  thus :  "  The  drawers  and 
indorsers  severally  waive  presentment  for  payment,  protest  and 
notice  of  protest  and  non-payment  of  this  note." 

This  clause  of  the  note  admitted  in  evidence  reads  thus :  "  The 
drawers  and  indorsers  severally  waive  presentment  for  payment, 
protest  and  non-payment  of  this  note."  It  does  not  contain  the 
words  "  and  notice  of  protest,"  which  al-e  contained  in  the  note 
stated  in  the  indictment.  For  this  error  the  judgment  must  be 
reversed. 

Reversed,  and  remanded  for  a  new  trial. 


Eembeet  v.  The  State, 

(53  Ala.,  467.) 

FoRGBRT :    Indictment. 


An  indictment  cliarging  that  defendant  forged,  with  intent  to  defraud,  a 
written  instrument  as  follows:  "Due  8.25.  Askew  Brothers."  Mean- 
ing thereby  that  eight  dollars  and  twenty-five  cents  were  due  to  him  from 
Askew  Brothers,  which  was  a  partnership  composed  of  certain  specified 
individuals,  is  not  demurrable,  and  charges  forgery  ia  the  second  degree, 
under  section  3703  of  the  Revised  Code. 

Appeal  from  circuit  court  of  Marengo. 

Tried  before  Hon.  Luther  K.  Smith. 

The  appellant  was  tried  and  convicted  on  an  indictment  which 
charged  that  he,  "  with  intent  to  defraud,"  forged  an  instrument 
in  writing,  in  words  and  figures,  as  follows :  "  Due  8.25.  Askew 
Brothers ; "  meaning  thereby  that  there  was  due  the  bearer  of 
said  instrument,  from  said  Askew  Brothers,  a  firm  composed  of 
Samuel  H.  Askew  and  "Warren  S.  Askew,  the  sum  of  eight  dol- 
lars and  twenty-five  cents. 

The  defendant  demurred  to  the  indictment  on  the  grounds : 
"  First.  That  the  instrument  in  writing,  alleged  to  be  forged,  is 
invalid  on  its  face,  creates  no  liability,  has  no  legal  tendency  to 
effect  a  fraud,  and  cannot  be  the  subject  of  forgery.  Second. 
That  the  instrument  alleged  to  be  forged  creates  no  legal  liability 
against  any  person  whatever,  and  is  not  a  bill,  note,  check,  certi- 
ficate, or  other  evidence  of  debt,  and  that  the  meaning  of  the 
instrument  cannot  be  ascertained  from  the   words  and  figures 
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thereof."  The  court  overruled  the  demurrer,  and  its  ruling  is 
now  relied  on  as  error  fatal  to  the  conviction. 

McCcm  &  Bartlett.  The  instrument  is  not  a  writing  of  any 
validity  at  law.  It  creates  no  liability  upon  any  one,  and  cannot 
be  the  subject  of  a  forgery.  An  instrument  must  be  valid  on 
its  face  to  be  the  subject  of  forgery:  State  v.  Smith,  8  Terger, 
151 ;  Jones's  Case,  Lord  Mansfield,  Sum.  Assizes,  1779 ;  State  v. 
Pierce,  8  Iowa,  231 ;  37  Texas,  591. 

John  W.  A.  Sanford,  attorney-general,  with  whom  was  It.  U. 
Cla/rke,  contra.  An  action  could  have  been  maintained  against 
Askew  Brothers  on  the  instrument  if  valid,  and  hence  it  is  the 
subject  of  forgery. 

The  indictment  is  good  if  any  state  of  facts  could  have  existed 
which  would  have  supported  it.  The  court,  looking  at  the 
instrument  without  the  aid  of  innuendo  in  the  indictment  and 
extrinsic  proof,  h^d  the  right  to  supply  the  word  dollars :  Mur- 
rell  V.  Randy,  17  Mo.,  406 ;  North/rojp  v.  Sanborn,  22  Yt.,  433  ; 
Butler  V.  The  State,  22  Ala.,  43. 

Beiokell,  0.  J.  There  are  numerous  definitions  of  the  offense 
of  forgery,  not,  perhaps,  substantially  differing.  We  adopt,  as 
comprehensive  and  precise,  that  given  by  Mr.  Bishop :  "  For- 
gery is  the  false  making,  or  materially  altering,  with  intent  to 
defraud,  of  any  writing  which,  if  genuine,  might  apparently  be 
of  legal  efficacy,  or  the  foundation  of  a  legal  liability : "  2  Bish. 
Crim.  Law,  §  495.  Mr.  Bishop  observes :  "  The  principal  point 
for  consideration  is,  that  the  instrument  must  either  appear  on 
its  face  to  be,  or  be  in  fact,  one  which,  if  true,  would  possess 
some  legal  validity ;  or,  in  other  words,  must  be  legally  capable 
of  effecting  a  fraud:"  Ih.,  §  503.  If  the  writing  has  this 
capacity,  it  is  not  necessary  the  fraud  should  have  been  consum- 
mated ;  the  offense  is  complete  without  the  concurrence  of  dam- 
age or  injury  :     Jones  v.  State,  50  Ala.,  161. 

If  the  writing  is  void  on  its  face — illegal  in  its  very  frame — it 
has  not  the  capacity  of  effecting  a  fraud,  and  is  not  the  subject 
of  forgery.  An  illustration  given  by  Mr.  East  is  Wall's  case, 
who  was  convicted  for  forging  and  altering  a  will  of  land,  pur- 
porting to  be  attested  by  only  two,  the  statute  of  wills  requiring 
the  attestation  of  three  witnesses.  The  judges  held  the  convic- 
tion wrong,  because  the  instrument  on  its  face  was  \^oid,  incapable 
of  working  injury,  and  no  extrinsic  facts  could  impart  to  it  valid- 
ity :    2  East's  Crown  Law,  953.     So  in  People  v.  Galloway,  17 
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"Wend.,  540,  a  deed  of  lands  made  by  a  feme  cooert,  conveying 
her  own  real  estate,  the  deed  on  its  face  disclosing  the  facts,  and 
not  purporting  to  be  acknowledged  in  the  mode  prescribed  by 
the  statute  to  give  it  validity,  was  declared  not  the  subject  of 
forgery.  The  forgery  of  a  certificate  of  a  private  individual, 
that  a  slave  was  a  freeman,  not,  if  genuine,  being  evidence  of  the 
fact  certified,  imposing  no  duty  and  conferring  no  right,  was 
not  the  offense  denounced.  It  was  not  the  fabrication  of  an 
instrument  which  could  affect  property :  State  v.  Smith,  8  Ter- 
ger,  150.  Such  an  instrument  might  have  been  the  ingredient 
of  a  cheat,  if  injury  had  ensued  from  it ;  but  being  of  no  legal 
efficacy,  either  apparent  or  which  could  arise  from  extrinsic 
facts,  it  was  not  sufficient  to  constitute  the  offense  of  forgery. 
The  false  making  a  bill  of  exchange,  void  by  statute,  will  not 
■constitute  the  offense :  State  v.  Jones,  1  Bay,  205 ;  MoffatSs 
•Case,  2  East's  Crown  Law,  954. 

This  general  rule,  that  if  the  instrument  is  void  on  its  face,  it 
is  not  the  subject  of  forgery,  must  be  taken  with  this  limitation ; 
when  the  instrument  does  not  appear  to  have  any  legal  validity, 
or  show  that  another  might  be  injured  by  it,  but  extrinsic  facts 
■exist  by  which  the  holder  of  the  paper  might  be  enabled  to 
defraud  another,  then  the  offense  is  complete,  and  an  indictment 
averring  the  extrinsic  facts,  disclosing  its  capacity  to  deceive  and 
•defraud,  will  be  supported :  State  v.  Briggs,  34  Yt.,  503.  The 
fact  that  the  paper  is  incomplete  or  imperfect  in  itself,  and  that 
without  the  knowledge  of  extrinsic  facts  it  does  not  appear  that 
it  has  the  vicious  capacity,  only  renders  it  necessary  that  the 
indictment  should  aver  the  extrinsic  facts.  In  all  indictments 
for  forgery  at  common  law,  it  was  necessary  to  set  out  the 
instrument,  so  that  it  would  judicially  appear  to  the  court  that  it 
was  the  subject  of  forgery.  When  the  instrument  is  complete, 
perfect,  and  not  void  on  its  face,  and  when  it  is  spoken  of  as 
void,  is  intended  illegal  in  its  very  frame,  or  innocuous  from  its 
■character,  as  in  the  case  of  the  will  not  properly  attested,  or  the 
void  bill  of  exchange,  or  the  certificate  worthless  as  evidence,  or 
the  deed  void  because  of  the  incapacity  of  the  g)-antor,  its  crim- 
inal character  was  disclosed  to  the  court.  When  the  instrument 
is  imperfect,  incomplete,  and  its  real  meaning  and  terms  are  not 
intelligible  from  its  words  and  figures,  but  are  to  be  derived 
from  extrinsic  facts,  and  its  capacity  to  injure  is  dependent  on 
such  facts,  then,  when  such  facts  are  averred,  and  the  instru- 
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ment,  its  meaning  and  purport,  made  intelligible  to  the  court,  it 
appears  judicially,  with  as  much  certainty  as  if  the  extrinsic 
facts  were  on  the  face  of  the  instrument,  and  that  set  out  in 
hoBG  verba,  whether  it  has  the  vicious  capacity,  and  is  the  sub- 
ject of  forgery :  Cmlerry  v.  State,  11  Ohio  St.,  411 ;  Common- 
wealth V.  Ray,  3  Gray,  448;  State  v.  Wheeler,  19  Minn.,  98 
(S.  C,  1  Green's  Grim.  K.,  541) ;  People  v.  Shall,  9  Cow.,  778 ; 
People  V.  Rarrison,  8  Barb.,  560 ;  Reed  v.  State,  28  Ind.,  396; 
Com.monwealth  v.  Hinds,  101  Mass.,  211 ;  People  v.  Stearns,  21 
"Wend.,  413.  In  this  last  case  the  principle  is  thus  stated :  "  The 
indictment  must  show  the  forgery  of  an  instrument  which,  on 
being  described,  appears  on  its  face  naturally  calculated  to  work 
some  effect  on  property ;  or,  if  it  be  not  complete  for  that  pur- 
pose, somie  extrinsic  matter  must  be  shown,  whereby  the  court 
may  judicially  see  its  tendency.  As  an  instance  of  the  latter, 
suppose  a  man  has  the  custody  of  property,  which  he  agrees  to 
deliver  on  the  owner  sending  him  certain  words  under  his  hand, 
which  have  no  respect  to  property,  but  which  are  a  secret  sign 
agreed  upon  between  them,  and  known  only  to  them.  Such 
words  would  be  the  subject  of  forgery  within  the  statute ;  but 
not  being  significant,  and  it  not  being  conceivable  how  mischief 
would  ensue  from  their  use,  the  custody  of  the  goods  and  the 
agreement  in  the  words  must  be  shown  in  the  indictment.  But 
suppose  a  letter  by  which  the  writer  requests  another  to  deliver 
"my  purse  of  gold,"  or  "my  package  of  bank-bills  to  A  B," 
are  not  the  court  capable  of  seeing  at  once  how  the  forgery  of  such 
an  instrument  may  work  a  fraud;  and,  hence,  would  not  the 
usual  allegation,  that  the  letter  was  counterfeited,  with  the  usual 
general  averment,  that  the  act  was  with  the  intent  to  defraud,  be 
sufficient?"  The  true  inquiry  is,  not  whether  the  instrument 
on  its  face  is  uncertain,  incomplete  and  unintelligible,  but  is  it 
void ;  if  genuine,  without  regard  to  extrinsic  facts,  would  it  be 
invalid  ?  The  uncertainty  and  incompleteness  may  be  removed 
or  cured  by  reference  to  extrinsic  facts;  and  when  these  are 
averred  and  proved,  the  offense  is  punishable  as  forgery. 

The  want  of  a  payee,  and  the  want  of  an  expression  in  words, 
or  in  figures,  accompanied  by  the  dollar  mark,  of  the  sum 
acknowledged  to  be  due,  are  the  defects  which  it  is  insisted  ren- 
der the  instrument  forged  void.  No  statute  declares  such 
an  instrument  void,  and  it  certainly  offends  no  principle 
of  the   common  law  for  the   milker  to   acknowledge  in  that 
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form  his  indebtedness  either  to  the  person  to  whom  the  acknowl- 
edgment is  delivered  or  to  some  other  person  who  may  be 
expected  to  receive  it.  It  is  merely  uncertain  and  incomplete, 
and  that  it  has  the  vicious  capacity  to  defraud  depends  wholly 
on  extrinsic  facts.  If  these  are  averred,  and  disclose  this 
(iapacity,  the  indictment  is  sufficient,  and  proof  of  the  facts 
will  authorize  conviction.  Suppose  the  instrument  genuine, 
and  the  defendant  suing  the  makers,  Askew  Brothers,  on  it, 
averring  in  his  complaint  the  facts  averred  in  the  indictment, 
can  it  be  doubted  the  complaint  would  be  sufficient,  and  proof 
of  the  facts  entitle  him  to  a  recovery  ? 

Under  our  statute  the  instrument  would  import  a  consider- 
ation, and  its  execution  could  only  be  denied  by  a  sworn  plea ; 
nor  could  the  ownership  of  the  plaintiff,  averred  in  the  com- 
plaint, be  put  in  issue  otherwise  than  by  a  sworn  plea.  The 
court  would,  by  intendment,  supply  the  dollar  mark  omitted  in 
expressing  the  sum  acknowledged  to  be  due,  rather  than  treat . 
the  instrument  as  void  for  uncertainty :  Murrill  v.  Handy,  17 
Mo.,  406 ;  Northrop  v.  Sanborn,  22  Yt.,  433 ;  JEvans  v.  Steel,  2 
Ala.,  114;  White  v.  Word,  22  Ala.,  442;  Butler  v.  State,  22 
Ala.,  43.  Courts  are  very  reluctant  to  pronounce  written  instru- 
ments void  for  mere  uncertainty.  When  words  are  omitted 
which,  from  the  very  nature  of  the  instrument,  can  be  supplied 
with  certainty,  the  legal  construction  and  operation  of  the  instru- 
ment is  the  same  as  if  they  had  been  expressed.  No  one  can 
doubt,  if  Askew  Brothers  had  made  and  delivered  to  the 
defendant  a  genuine  instrument,  in  the  words  and  figures  of  the 
instrument,  that  the  courts,  ut  res  magis  valeat  quam  per  eat, 
\vould  have  supplied  by  intendment  the  defects  which  it  is 
insisted  now  render  the  instrument  void. 

If,  on  its  face,  the  instrument  is  so  uncertain  that  it  does  not 
appear  to  be  the  subject  of  forgery,  capable  of  working  injury, 
the  averments  of  the  indictment  were  the  defect,  and  place  the 
instrument  just  where  it  would  stand  if  these  facts  were  expressed 
on  its  face.  It  would  then  be  an  instrument  creating  a  pecun- 
iary demand,  and  its  false  making  forgery  in  the  second  degree, 
under  the  statute :     E.  C,  §  3702. 

There  was  no  error  in  overruling  the  demurrer  to  the  indict- 
ment, and  the  judgment  must  be  affirmed. 

Vol.  II.— 10 
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Geegoet  v.  State.  . 

(36  Ohio  St.,  510.) 

Forgery  i    Evidence. 

Where  A,  for  the  purpose  of  defrauding  B,  procured  C,  an  innocent  party, 
to  sign  the  name  of  B  to  a  promissory  note,  by  falsely  representing  that 
C  was  authorized  by  B  so  to  do :    Meld,  that  A  was  guilty  of  forgery. 

Motion  for  the  allowance  of  a  writ  of  error  to  the  court  of 
common  pleas  of  Franklin  county. 

The  plaintiff  in  error  was  indicted  and  convicted,  under  section 
22  of  the  crimes  act,  as  amended  by  the  act  of  March  24,  1865 
(S.  &  S.,  264),  for  uttering  and  publishing  as  true  and  genuine  a 
certain  false,  forged  and  counterfeit  jjromissory  note,  for  the 
payment  of  $300,  knowing  the  same  to  be  false,  forged  and 
counterfeited,  with  intent  to  defraud  a  certain  person  named  in 
the  indictment. 

The  note  purported  to  have  been  made  by  Daniel  Bevis,  pay- 
able to  the  order  of  E.  W.  Phelps,  four  months  after  date,  or 
sooner,  if  made  out  of  the  sale  of  E.  "W.  Phelps'  harvest  and  saw 
sharpener ;  was  dated  June  13,  1874,  and  indorsed  E.  W.  Phelps. 

On  the  trial,  evidence  was  given  tending  to  prove  that,  at  the 
date  of  the  note,  negotiations  were  pending  between  the  plaintiff 
in  error  and  Daniel  Bevis,  who  resides  in  Prospect  township, 
Marion  county,  in  this  state,  which  resulted  in  Bevis  agreeing  to 
become  agent  for  the  sale  of  the  machine  above  named,  in  certain 
townships  of  Ma;rion  and  Union  counties,  to  complete  which  a 
contract  was  to  be  signed  in  duplicate  by  Bevis ;  but,  as  he  was 
unable  to  write  his  name,  his  daughter  Eebecca  Jane  was  called 
and  directed  to  sign  his  name  to  the  contract  for  him ;  that  while 
Rebecca  Jane  was  at  the  table  to  sign  the  contract  for  her  father, 
Miles  Gregory,  a  brother  of  the  plaintiff  in  error,  engaged  Mr. 
Bevis  in  the  inspection  of,  and  conversation  about,  some  pictures 
that  .were  hanging  on  the  wall  at  the  side  of  the  room  opposite 
that  at  which  the  writing  was  being  done,  and  after  she  had 
signed  the  contract,  the  plaintiff  in  error  produced  the  note  set 
out  in  the  indictment  and  requested  her  to  sign  her  father's  name 
to  it,  saying  that  it  was  "  a  little  agreement  between  her  father 
and  himself ;"  that  she  signed  it,  as  requested  hj  the  plaintiff  in 
error,  without  further  inquiry  -,  and  that  the  name  of  Daniel  Bevis 


GREGORY  V.  STATE.  147 

was  signed  to  the  note  by  his  daughter  without  his  authority, 
knowledge  or  consent. 

After  the  close  of  the  argument,  the  court  charged  the  jury, 
among  the  other  instructions  given,  as  follows :  "  In  this  case  it 
is  admitted  that  the  name  of  Bevis  was  written  on  the  note  by 
Miss  Bevis,  the  daughter  of  Bevis  (Bevis  not  being  able  to  write 
his  name,  as  he  testifies).  Now,  if  you  are  satisfied  beyond  a 
reasonable  doubt  that  Bevis  and  the  defendant  had  agreed  in 
regard  to  the  papers  Bevis  was  to  sign  to  complete  the  negotia- 
tion in  hand  between  them — that  a  promissory  note  was  not  one 
of  the  papers  Bevis  had  agreed  to  sign,  that  it  was  not  under- 
stood by  him  that  he  was  to  sign,  and  he  did  not  intend  to  sign, 
a  promissory  note,  all  of  which  was  known  to  the  defendant ; 
that  Bevis  being  unable  to  write  his  name,  his  daughter  was 
called  on  to  act  for  him  in  signing  such  papers  as  he  understood 
and  agreed  he  would  sign — then,  and  in  such  case,  and  to  that 
extent,  she  was  the  agent  of  Bevis,  and  when  she  had  written  his 
name  to  those  papers  her  agency  for  him  ceased.  And  if  you 
shall  further  find  that  the  defendant,  without  the  knowledge  and 
consent  of  Bevis,  and  with  intent  to  defraud,  directed  and  pro- 
cured her  to  sign  the  name  of  Bevis  to  the  promissory  note  in 
evidence,  she  acted  in  that  respect  for  the  defendant.  In  law,  it 
was  the  act  of  the  defendant,  and  the  signature  so  procured  was 
a  forgery,  and  the  note  was  a  false  and  forged  instrument."  Toi 
which  the  plaintiff  in  error  excepted. 

After  verdict,  a  motion  was  made  to  set  it  aside  and  for  a  new 
trial,  which  was  overruled  by  the  court  and  excepted  to ;  and, 
after  sentence,  the  plaintiff  in  error  presented  his  bill  of  excep- 
tions, embodying  the  evidence,  rulings,  and  charge  of  the  court, 
which  was  signed  and  sealed  by  the  court  and  made  part  of  the 
record. 

The  reasons  for  this  motion  appear  in  the  assignment  of  error 
on  the  transcript  of  the  record  on  file  in  this  case. 

Pond  c&  Jones  and  Geo.  K.  Nash,  for  plaintiff  in  error, 
claimed  this  was  not  a  case  of  forgery  (S.  &  C,  409,  as  amended 
S.  &  S.,  264),  but  the  procuring  the  signature  of  a  person  to  a 
promissory  note  by  a  false  pretense  or  pretenses  (S.  &  C,  429,  as 
amended  70  Ohio  L.,  39).  See  3  Chitty's  Grim.  Law,  1006 ;  2 
Bishop  on  Grim.  Law,  sections  472,  473 ;  Wharton's  Grim.  Law, 
section  1441 ;  Putnam  v.  Sullivan,  4  Mass.,  .53 ;  Hill  v.  The 
State,  1  Yerg.,  76  ;    Wright  v.  People,  1  Breese,  66 ;  Reg.  v. 
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Collins,  2  Moody  and  Eob.,  46 ;  IT}.,  54 ;  2  Bishop  Crim.  Law^ 
section  590 ;  /&.,  section  584 ;  22  Penn.  St.,  394. 

That  Eebecca  did  not  act  as  the  agent  of  Gregory,  but  as  the 
agent  of  her  father,  Bevis,  and  was  induced  to  do  so  by  the  f&,ls& 
representations  of  Gregory :  3  Chitty's  Crim.  Law,  1006 ;  2 
Bishop  on  Crim.  Law,  sections  472,  473. 

John  Little,  attorney-general,  and  J.  H.  Outhwaite,  prosecut- 
ing attorney,  for  the  state : 

Eebecca  was  not  the  agent  of  her  father  in  signing  the  note  (1 
Parsons  on  Contracts,  39,  40,  44),  but  the  agent  of  Gregory ;  and 
the  signing  was  the  signing  of  the  principal,  Gregory,  and  was 
forgery :  2  Car.  and  Kir.,  528 ;  Wharton's  Crim.  Law,  section 
1419  ;  2  Car.  and  Kir.,  201. 

Eez,  J.  Numerous  errors  are  assigned  on  the  record ;  but  the 
errors  relied  on  by  counsel  for  the  plaintiff  in  error  in  argument 
are: 

"1.  That  the  court  erred  in  overruling  the  motion  of  the 
defendant  to  take  the  testimony  of  Daniel  and  Eebecca  Jane 
Bevis  from  the  jury. 

"  2.     That  the  court  erred  in  its  charge  to  the  jury. 

"  3.  That  the  verdict  was  against  the  weight  of  the  evidence 
in  the  case." 

The  first  and  second  propositions  present  for  decision  the  same 
question,  viz. :  Whether  the  procuring  by  the  plaintiff  in  error 
of  the  signature  of  Daniel  Bevis  to  the  promissory  note  set  out 
in  the  indictment,  in  the  manner  shown  by  the  evidence,  was  a 
forgery  by  him. 

The  reasons  urged  by  counsel  in  support  of  the  motion  of  the 
plaintiff  in  error  to  withdraw  the  testimony  of  Bevis  and  his 
daughter  from  the  jury  are :  That  as  the  daughter  was  acting  as 
the  agent  of  her  father  in  signing  his  name  to  the  contract,  she 
continued  tp  act  in  the  same  capacity  in  signing  his  name  to  the 
promissory  note,  although  she  was  not  authorized  so  to  do  by  her 
father,  and  was  induced  thereto  by  the  false  pretenses  and  repre- 
sentations of  the  plaintiff  in  error  ;  and,  therefore,  that  the  plain- 
tiff, if  guilty  of  any  crime,  is  guilty  of  procuring,  by  false  pre- 
tenses, the  signature  of  Daniel  Bevis  to  the  promissory  note,  as 
the  maker  thereof,  which  is  also  made  punishable  by  statute ;  and 
the  same  reasons  are  urged  in  support  of  their  second  claim, 
"  that  the  court  erred  in  its  charge  to  the  jury." 
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We  do  not  think  'that  these  reasons  are  well  founded.  The 
acts  of  the  agent,  to  bind  the  principal,  must  be  within  the  scope 
of  the  authority  given  to  the  agent,  and  if  the  signing  of  her 
father's  name  to  the  promissory  note  was  not  within  the  scope  of 
her  authority  as  his  agent,  the  false  pretenses  and  representations 
of  the  plaintiff  in  error  could  not  and  did  not  extend  her  author- 
ity as  such  agent. 

In  this  case  the  agency  of  the  daughter  for  her  father 
extended  to  the  signing  of  his  name  to  the  contract  in  duplicate, 
and  no  further.  When,  therefore,  these  two  papers  were  signed, 
her  agency  for  her  father  ceased.  The  evidence  in  the  case  tends 
to  show  that  this  was  the  extent  of  her  authority  as  such  agent, 
and  that  she  was  induced  to  sign  the  promissory  note  by  the 
representations  of  the  plaintiff  in  error,  and  at  his  request,  believ- 
ing at  the  time  that  the  representations  were  true. 

In  signing  her  father's  name  to  the  promissory  note,  Kebecca 
was  therefore  the  innocent  agent  of  the  plaintiff  in  error,  and 
hence  her  act  was  the  act  of  the  plaintiff  in  error,  and  was  a 
forgery  :     Reginald  v.  Clifford,  2  Carr.  and  Kir.,  202. 

We  are,  therefore,  of  opinion  that  the  court  did  not  err  in 
overruling  the  motion  of  the  plaintiff  in  error  to  withdraw  the 
testimony  of  the  witnesses  named  from  the  jury,  nor  in  its 
«harge  to  the  jury. 

The  evidence  set  out  in  the  bill  of  exceptions,  in  our  opinion, 
fully  sustains  the  verdict. 

Motion  overruled. 

Welch,  0.  J.,  White,  Gilmoee,  and  MgIlvaine,  JJ.,  con- 
curred. 


State  v.  Cotle. 

(41  "Wis.,  267.) 

Forgbet:    Instrument  valid  on  its  face  —  Bank-check  for  "current  funds." 

The  false  making,  with  fraudulent  intent,  of  an  instrument  in  the  general 
form  of  a  bank-check,  requesting  the  bank  to  "pay  W.  T.  C,  Jr.,  or 
bearer,  one  fifty  dollars  in  current  funds,"  constitutes  the  crime  of  for- 
gery, under  sec.  1,  ch.  166,  R.  S. 

At  the  left  upper  corner  of  the  check  were  the  figures  $150.00.  Whether  this 
would  authorize  the  court  to  supply  the  words  "hundred  and"  between 
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"one"  and  "fifty"  in  the  body  of  the  instrament,  quere;  but  the  check 
at  least  calls  for  the  payment  of  fifty  dollars. 
The  check  is  apparently  a  valid  obligation;  would  create  a  liability  if  gen- 
uine, and  therefore  had  a  tendency  to  defraud. 

Eepoeted  from  the  circuit  court  for  Brown  county. 

This  was  a  criminal  information.  Its  character  and  the  pro- 
ceedings had  at  the  trial  in  the  circuit  court  are  sufficiently 
described  in  the  following  paragraphs  from  the  opinion  of  Mr. 
Justice  Cole,  as  originally  prepared : 

"The  information  charged  the  defendant  with  felonioiisly 
uttering  and  publishing  as  true  a  false  and  forged  bill  of 
exchange  for  the  payment  of  money,  of  the  form  commonly 
known  as  a  bank-check,  with  intent  to  injure  and  defraud  Fred 
Hurlburt  and  Dell  Charles,  the  defendant,  knowing  the  bill  of 
exchange  to  be  false  and  forged.  The  information  set  out  the 
instrument  in  hoec  verba,  as  follows : 

"Henry  Strong,      )  $150.00.  j    Geebn  Bat,  "Wis., 

President.  \  \         April  3,  1876. 

"  First  National  Bank, 

"  Pay  W.  T.  Coyle,  Jr.,  or  bearer,  one  fifty  dollars  in  current 
funds.  "  ISTo.  137. 


[Stamp.] 
"M.  D.  PEAK,  Gashier. 


"FRED  HUKLBTJRT. 


"The  defendant  was  convicted,  and  a  motion  in  arrest  was 
made,  based  on  the  following  grounds  :  (1)  The  check  set  out 
in  the  information  is  not  a  bill  of  exchange,  not  being  for  the 
payment  of  money.  (2)  The  check  does  not  direct  the  payment 
of  any  particular  amount  of  money,  nor  of  any  money  what- 
ever. (3)  The  check,  as  drawn,  could  not  deceive  any  one,  nor 
could  any  action  be  sustained  on  the  check  without  first  reform- 
ing it.  After  argument  of  counsel  the  circuit  court,  deeming 
the  questions  involved  so  important  and  doubtful  as  to  require 
the  decision  of  this  court — the  defendant  desiring  and  consent- 
ing thereto — reported  the  case  under  sec.  8,  ch.  180,  K.  S." 

The  cause  was  submitted  on  the  briefs  of  the  Attorney-Gen- 
eral and  J.  G.  Seville,  district  attorney  of  Brown  coimty,  for  the 
state,  and  a  brief  of  Priest  (&  Garter,  for  the  defendant. 
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For  the  defense  it  was  insisted  that  the  instrument  offered  in 
evidence  was  not  finished  and  complete  as  a  bill  of  exchange  (2 
Bish.  Gr.  L.,  §  562)  ;  that  it  was  not  payable  in  money,  but  was 
an  order  for  a  chattel,  not  naming  it ;  that  at  least  it  did  not  call 
for  the  payment  of  any  particular  sum  of  money,  and  no  action 
would  lie  upon  it,  nor  was  it  calculated  to  deceive.  Various 
exceptions  to  the  rulings  of  the  court,  in  regard  to  evidence, 
were  also  argued. 

For  the  state  it  was  argued,  among  other  things,  as  follows  : 
1.  The  instrument  declared  on,  if  not  for  the  payment  of  money, 
was  for  property,  either  being  within  our  statute.  In  form  it 
resembled  a  check,  and  was  calculated  to  deceive.  The  word 
"  hundred "  will  be  supplied  in  the  body  of  the  instrument. 
The  figures  150.00,  preceded  by  the  dollar  mark,  in  the  margin, 
removed  all  doubt,  and  showed  that  it  was  intended  to  be  for 
$150.  It  called  for  the  payment  of  a  particular  amoiant  of  money, 
to  wit :  one  hundred  and  fifty  dollars  ;  if  not  that,  then  fifty  dol- 
lars, rejecting  the  "  one  "  as  surplusage :  Arch.  Or.  Pr.,  864, 
note.  The  check  was  valid,  and  an  action  could  be  sustained 
upon  it.  .  2.  Forgery  is  the  signing  by  one,  without  authority, 
and  falsely,  with  intent  to  defraud,  of  the  name  of  another  to  an 
instrument  which,  if  genuine,  might  apparently  be  of  legal  effi- 
cacy, or  the  foundation  of  a  legal  liability :  State  v.  Thompson, 
19  Iowa,  299 ;  State  v.  Kimball,  50  Me.,  409 ;  Ames's  Case,  2 
Id.,  365 ;  Com.  v.  Chamdler,  Thatcher's  Or.  Gas.,  187 ;  Com.  v. 
Ayer,  3  Gush.,  150 ;  People  v.  Krummer,  4  Parker's  Cr.  Gas., 
217;  2  Pin.,  332;  2  Bay  (S.  G.),  262;  8  Yerg.,  151.  Uttering 
a  forged  instrument  is  a  declaration  that  it  is  good,  with  an 
intention  to  pass  or  offer  to  pass  it :  Whart.  Gr.  L.,  1445.  It  is 
enough  if  it  be  offered  as  genuine,  or  declared  or  asserted  by 
word  or  action  to  be  good :  People  v.  Caton,  25  Mich.,  358. 
The  essence  of  the  crime  consists  in  doing  the  act  with  the  inten- 
tion to  defraud ;  and  it  is  not  necessary  that  any  person  should 
have  been  in  fact  defrauded :  State  v.  Pierce,  8  Iowa,  231 ; 
People  V.  Caton,  supra.  And  it  makes  no  difference  that  from 
the  manner  of  executing  the  forgery,  or  from  the  ordinary  cau- 
tion of  the  person  who  was  to  be  defrauded,  the  instrument 
would  not  be  likely  to  impose  on  him  :  Com.  v.  Stephenson,  11 
Gush.,  481.  Nor  is  it  necessary  to  show  an  intent  to  defraud 
any  particular  person :  2  Arch.  Gr.  Pr.,  842,  note ;  Olier  Case, 
Id.,  805,  note ;  Dunn  Case,  Id.,  831,  and  note.     The  law,  how- 
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ever,  presumes  an  intent  to  defraud  the  person  who  would  have 
to  pay  the  instrument :  2  Arch.  Or.  Pr.,  844 ;  Com.  v.  Stephen- 
son, supra.  Uttering  a  forged  order  under  a  false  representa- 
tion is  evidence  of  the  scienter :  Sheppa/rcPs  Case,  Leach's  Crown 
Gas.,  265.  3.  National  bank-notes  are  money :  U.  S.  !R.  S., 
§§  5172,  5182-3;  Story  on  Bills,  53;  23  "Wend.,  372.  As  to 
current  funds,  see  8  Barb.,  561. 

Cole,  J.  A  number  of  exceptions  were  taken  during  the  trial 
to  the  rulings  of  the  court  admitting  or  excluding  evidence,  and 
these  exceptions  have  been  argued  by  counsel  on  both  sides. 
We  suppose,  however,  that  our  consideration  must  be  confined 
to  the  questions  involved  in  the  motion  in  arrest  of  judgment,  as 
those  are  the  only  ones  the  circuit  court  has  reported  for  our 
decision.  And  those  questions,  it  will  be  seen,  relate  principally 
to  the  sufficiency  of  the  information.  The  information  is  framed 
upon  sec.  1,  ch.  166,  E.  S.  By  that  section,  the  false  making, 
alteration,  forging,  or  counterfeiting  of  any  bill  of  exchange,  or 
order  for  money  or  other  property,  with  a  fraudulent  intent, 
constitutes  forgery. 

The  instrument  set  out  in  the  information,  on  its  face,  is  an 
order  directed  to  a  bank  to  pay  the  bearer  a  sum  of  money  in 
current  funds.  This  is  the  plain,  natural  meaning  of  the  instru- 
ment. It  is  said  that  the  check  was  not  payable  in  money,  but 
was  an  order  for  a  chattel,  without  naming  it.  We  do  not  think 
this  would  be  the  understanding  or  construction  of  such  an 
instmment  addressed  to  a  bank  whose  business  was  receiving 
and  paying  out  money.  See  Elliotts  Case,  1  Leach's  Crown 
Cas.,  175 ;  The  State  v.  Dourden,  2  Dev.,  443 ;  Evans  v.  The 
State,  8  Ohio  St.,  196 ;  Carherry  v.  The  State,  11  Id.,  410.  The 
check  is  for  the  payment  of  money,  or  the  payment  of  current 
funds  which  pass  as  money  between  banks,  or  between  a  bank 
and  its  customers.  The  words  "  personal  property,"  as  used  in 
the  statute,  "  include  money,  goods,  chattels,  things  in  action  and 
evidences  of  debt:"  Subd.  14,  sec.  3,  ch.  5,  E.  S.  If  the  order 
was  for  the  payment  or  delivery  of  things  in  action  or  evidences 
of  debt,  it  would  come  within  the  statute.  But  a  person  receiv- 
ing the  order  would  naturally  expect,  and  would  have  the  right 
to  assume,  that  it  was  payable  in  money,  or  in  bank-bills  which 
pass  for  money.  The  order  or  check  certainly,  on  its  face,  pro- 
fesses to  be  drawn  by  one  who  has  funds  in  the  bank  which  he 
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can  control.  Under  the  circumstances,  we  have  no  doubt  that 
tlie  false  making  of  such  an  order,  with  fraudulent  intent,  consti- 
tutes the  crime  of  forgery  under  the  statute. 

It  is  said  that  the  order  does  not  direct  the  payment  of  any 
particular  sum  of  money,  but  is  indefinite  and  incomplete.  It 
certainly  calls  for  the  payment  of  fifty  dollars.  The  attorney- 
general  argues  that  the  word  "  hundred "  should  be  supplied  in 
the  body  of  the  instrument ;  that  the  figures  150.00,  preceded  by 
the  $  mark,  in  the  margin,  authorize  and  warrant  the  insertion 
of  that  word.  We  have  some  doubt  about  the  correctness  of 
this  position  ;  but  it  is  unnecessary  to  dwell  upon  it,  as  the  crime 
is  complete  as  the  order  now  stands.  At  least  the  check  calls 
for  the  payment  of  fifty  dollars,  the  word  "  one  "  being  rejected 
as  surplusage. 

A  still  further  objection  is,  that  the  check,  as  drawn,  woidd 
-  not  deceive  any  one,  nor  could  an  action  be  sustained  upon  it. 
This  objection  has  been  sufficiently  answered  by  what  has  been 
already  said  on  the  other  points.  It  seems  to  us  that  the  check, 
^  if  genuine,  would  create  a  liability.  For  it  is  an  order  upon  the 
bank  for  the  payment  of  fifty  dollars,  at  least.  In  Gorrmwn- 
wealth  V.  White  and  another,  11  Gush.,  481,  it  is  held  that  "  a 
person  may  be  convicted  of  forging  a  check  on  a  bank,  although 
the  counterfeit  does  not  so  much  resemble  the  genuine  check  of 
the  drawer  as  to  be  likely  to  deceive  the  officers  of  the  bank  on 
which  it  is  drawn."  It  seems  to  us  that  this  check  was  apparently 
a  valid  obligation,  and  had  a  tendency  to  defraud. 

The  case  must  be  certified  to  the  circuit  court,  with  these 
answers  to  the  questions  reported,  and  with  the  direction  that 
that  court  proceed  in  accordance  with  our  decision. 

By  the  coxiet.     It  is  so  ordered. 


Chidestee  v.  State. 

(25  Ohio  St.,  433.) 

Forgery  :     Order  for  delivery  of  goods  and  chattels  —  Evidence  —  Erroneous 


A  FORGED  instrament  was  in  the  following  terms  :  "Akron,  May  2,  1874. 
Mr.  Schroeder:  Please  let  Mr.  Borswick  have  his  clothes,  and  I  will  hold 
his  pay  till  next  Tuesday,  and  will  see  that  paid  for.  J.  Bijtlbr." 
That  such  instrument  may  be  described  in  an  indictment  as  an 
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"order  for  the  delivery  of  goods  and  chattels  "  within  the  meaning  of  the- 
statute. 

The  word  "value"  in  section  93  of  the  code  of  criminal  procedure,  is  used  itt 
that  section  in  the  sense  of  "effect,"  "import,"  and  not  in  the  sense  of 
"worth  in  money." 

On  the  trial  of  a  defendant,  charged  in  an  indictment  with  having  forged 
such  instrument,  where  evidence  has  been  given  tending  to  show  that  the 
defendant  was  not  present  when  the  forged  instrument  was  made,  it  is 
error  for  the  court  to  refuse  to  instruct  the  jury  that  if  it  be  found  by 
them  that  the  defendant  was  not  so  present,  he  cannot  be  convicted  of 
the  offense  charged  in  the  indictment,  or  to  instruct  the  jury  that  if  it  b& 
found  that  the  forged  instrument  was  made  by  another  person,  by  the 
procurement  of  the  defendant,  although  he  was  not  present  at  th& 
forgery,  he  might  be  convicted  of  the  offense  charged  in  the  indictment. 

Error  to  the  court  of  common  pleas  of  Summit  county. 

At  the  October  term,  1874,  the  plaintiff  in  error  was  indicted 
for  forgery. 

The  indictment,  which  contained  but  one  count,  charged  him 
with  having  feloniously,  unlawfully  and  falsely  made,  forged  and 
counterfeited  a  certain  order  for  the  delivery  of  goods  and 
chattels,  "  which  said  false,  forged  and  counterfeited  order  is  lost ; 
which  said  false,  forged  and  counterfeited  order  is  of  the  pur- 
port, e£Eect  and  value  following,  to  wit : 

"Akron,  May  2,  1874 
"  Mb.  Soheoeder  :  Please  let  Mr.  Borswick  have  his  clothes, 
and  I  will  hold  his  pay  till  next  Tuesday,  and  will  see  that  paid 
for. 

"J.  BUTLER. 

with  intent  then  and  there  and  therebj"-  to  unlawfully  defraud, 
contrary,"  etc. 

A  motion  to  quash  the  indictment,  and  a  demurrer  to  it,  were 
successively  filed  and  overruled,  arid  upon  arraignment,  the 
plaintiff  in  error  pleaded  in  bar  a  former  acquittal,  which,  on 
demurrer,  was  held  to  be  insufficient ;  whereupon,  for  a  furtlier 
plea  to  the  indictment,  the  plaintiff  in  error  pleaded  "  not  guilty." 

The  issue  thus  made  was,  at  the  same  term,  tried  to  a  jury, 
who  returned  into  court  a  verdict  finding  the  plaintiff  in  error 
guilty,  as  charged  in  the  indictihent. 

A  motion  was  then  filed  asking  the  court  to  set  aside  the  ver- 
dict and  grant  the  plaintiff  in  error  a  new  trial,  for  reasons 
founded  principally  on  alleged  errors  of  the  court ;  in  the  admis- 
sion of  testimony ;  in  refusing  to  instruct  the  jury  as  requested  j 
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and  in  the  instructions  given  to  the  jury,  which  was  overruled 
by  the  court;  whereupon  a  motion  in  arrest  of  judgment,  on  the 
ground  of  the  insufficiency  of  the  indictment,  was  tiled,  which 
was  also  overruled  by  the  court  and  the  plaintiff  in  error 
sentenced  to  imprisonment  in  the  penitentiary  and  to  pay  the 
costs  of  prosecution. 

The  reversal  of  the  judgment  is  the  object  of  this  proceeding. 

JV.  D.  Tibials,  for  plaintiff  in  error  : 

I.  The  instrument  set  out  in  the  indictment  is  not  an  order 
for  the  delivery  of  goods  and  chattels  within  the  meaning  of  the 
statute :     S.  &  S.,  264,  section  22. 

For  what  is  an  order,  see  Bouvier's  Law  Die,  262 ;  "Whart. 
Cr.  Law,  349  ;  11  Ohio  St.,  410 ;  17  Ohio  St.,  142 ;  18  Ohio  St., 
420.  It  must  purport  to  be  drawn  by  some  one  having  an  inter- 
est in  or  control  over  the  subject  matter  of  the  order.  Such  is 
not  the  case  here. 

II.  The  indictment  does  not  set  forth  the  value  of  the  instru- 
ment, as  required  by  section  93  of  the  criminal  code  (66  Ohio  S., 
301).  The  term  "  value "  was  used  in  this  statute  in  the  same 
sense  and  for  the  same  purpose  as  in  the  act  relating  to  grand 
larceny  (S.  &  S.,  263),  and  the  act  relating  to  petit  larceny  (66 
Ohio  L.,  341). 

III.  If  one  procure  another  to  falsely  forge,  the  procurer  can 
only  be  convicted  of  procuring,  or  aiding,  or  uttering,  upon 
indictments  therefor.  To  say  that  the  procurer  falsely  made,  is  a 
contradiction  of  terms.  Section  86,  S.  &  C,  416,  clearly  recog- 
nizes the  distinction  between  the  maker  and  procurer,  aider  and 
abettor. 

J.  M.  Poulson,  for  the  state  : 

I.  The  instrument  alleged  to  be  a  forgery  was  an  order  within 
the  meaning  of  the  act  (S.  &  S.,  264)  relating  to  forgery :  Evcms 
V.  State,  8  Ohio  St.,  196. 

II.  Section  93  of  the  criminal  code  does  not  require  the  value 
of  the  Instrument  to  be  alleged,  nor  does  the  common  law. 
There  is  no  analogy  in  the  use  of  the  term  value  in  this  statute 
to  the  term  as  used  in  the  acts  relating  to  larceny.  In  larceny 
vahTC  is  of  the  essence  of  the  offense,  that  its  grade  may  be  deter- 
mined. The  question  in  the  case  under  consideration  is,  was  the 
accused  guilty  of  an  intent  to  defraud  any  one  of  any  value. 

III.  It  is  well  established  in  Ohio  that  felony  may  be  com- 
mitted through  the  instrumentality  of  an  agent :   '  Breese  v.  The 
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State,  12  Ohio  St.,  146 ;  Warden  v.  The  State,  24  Ohio  St.,  14;3. 
Nor  is  the  rule  at  all  recent  as  applied  to  the  law  of  forgery : 
"Wharton's  Am.  Grim.  Law,  4th  ed.,  sec.  1419  ;  2  Archb.  Grim. 
Pr.  and  PI.,  7th  ed.,  1860,  841.  , 
S.  G.  Sanford,  also  for  the  state. 

Rex,  J.  The  errors  assigned  upon  the  record,  as  grounds  for 
the  reversal  of  the" judgment,  present  two  questions  for  the  deter- 
mination of  this  court. 

1.  Does  the  indictment  charge  the  plaintiff  in  error  with  the 
commission  of  an  offense  against  the  provisions  of  section  22  of 
the  crimes  act,  as  amended  by  the  act  of  March  24,  1865  (S.  & 
S.,  264)? 

The  section  of  the  statute  under  which  the  indictment  was 
found,  among  other  offenses  therein  described,  makes  it  an 
offense  for  any  person  to  falsely  make,  forge,  counterfeit,  etc.,  any 
order,  warrant  or  request  for  the  delivery  of  goods  and  chattels, 
with  intent  to  damage  or  defraud  any  person  or  persons,  and  it  is 
claimed  by  the  plaintiff  in  error  that  the  instrument  set  out  in 
the  indictment  is  not  an  order  for  the  delivery  of  goods  and 
chattels  within  the  meaning  of  this  statute,  in  support  of  which 
claim  he  cites  2  Bouv.  L.  Die,  262 ;  Carherry  v.  The  State,  11 
Ohio  St.,  410 ;  Bynam  v.  The  State,  17  Ohio  St.,  142  ;  Smith  v. 
The  State,  18  Ohio  St.,  420. 

It  is  true  that  the  instrument  set  out  in  the  indictment  in  this 
case  does  not  direct  the  person  to  whom  it  is  addressed  to  deliver 
goods  of  the  drawer  to  the  person  named  in  the  order ;  but  it 
directs  the  drawee  to  deliver  certain  goods,  which  were  then  the 
property  of  the  drawee,  to  the  person  named  in  the  order,  on  the 
credit  of  the  drawer,  and  if  the  order  had  been  genuine,  would 
have  created  a  liability  on  the  part  of  Butler,  to  account  to 
Schroeder  for  the  value  of  the  goods  delivered  by  him  to  the 
plaintiff  in  error.  Indeed,  nothing  appears  in  the  order  from 
which  an  inference  can  be  drawn  that  the  relations  subsisting 
between  the  drawer  and  Schroeder  were  not  such  that  the  drawer, 
had  the  instrument  been  genuine,  had  a  right  to  expect  and 
require  the  compliance  of  Schroeder  with  the  direction,  and 
hence  we  are  of  opinion  that  the  instrument  set  out  in  the  indict- 
ment, is  an  order  for  the  delivery  of  goods  and  chattels  within 
the  meaning  of  the  statute. 

In  this  case  the  testimony  set  out  in  the  bill  of  exceptions 
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establishes  the  fact  that  the  object  intended  to  be,  and  which  was 
in  fact,  accomplished  by  the  instrument,  was  the  delivery  of  the 
goods  described  in  it  to  the  plaintiff  in  error,  on  Schroeder's  faith 
in  its  genuineness,  Schroeder  having  knowledge  of  the  fact  that 
the  plaintiff  in  error  was,  at  the  time,  in  the  employ  of  Butler. 

The  cases  cite'd  by  the  plaintiff  in  error  in  support  of  his  claim 
are  not  in  conflict  with  the  conclusion  arrived  at  in  this  case. 

In  Carherry  v.  The  State,  the  court  held  that  a  forged  instru- 
ment which  directed  the  drawee  to  "  let  the  bearer  have  one  of  your 
smallest,  with  load,  to  charge  to  "  the  drawer,  was  not,  per  se,  an 
order  for  the  delivery  of  a  pistol  or  other  goods  of  any  kind,  and 
consequently  that  an  indictment  which  charged  a  defendant  with 
the  forgery  of  such  an  instrument,  without  proper  innuendoes  to 
give  it  a  character  and  meaning  not  apparent  on  its  face,  was  not 
suflicient  to  sustain  a  conviction  upon  it. 

In  Byna/m  v.  The  State,  the  court  held  that  an  indictment 
which  charged  the  plaintiff  in  error  with  forging  an  order  for 
the  payment  of  money,  of  the  following  tenor:  "M.  C.  &  Co., 
pay  Binam  $5.75,  J.  L.  C,"  was  bad,  on  the  ground  that  the 
writing  on  its  face,  unaided  by  innuendo  or  the  statement  of 
extrinsic  facts,  did  not  import  an  order  for  the  payment  of 
money;  and  in  delivering  the  opinion  of  the  court,  White,  J., 
says :  "  No  definite  meaning  can  be  ascribed  to  the  letters  '  M.  C. 
&  Co.,'  and  '  J.  L.  C  They  are  of  themselves  arbitrary.  The 
writing  of  itself  does  not  purport  to  be  by  or  on  any  person, 
natural  or  artificial."  So  that  the  actual  ^oint  decided  in  the 
caee  was,  that  the  indictment  was  bad  because  it  contained  no 
averment  to  show  what  the  letters  "  M.  C.  &  Co."  and  "J.  L.  C." 
meant.  The  case  of  Smith  v.  The  State,  is  not  in  point.  In 
that  case  it  was  held  that  a  tax  duplicate  was  not  a  record  within 
the  meaning  of  section  22  of  the  crimes  act. 

It  is  further  urged  by  the  plaintiff  in  error  that  the  indictment 
is  defective  in  this,  that  it  does  not  aver  or  set  forth  the  value  of 
the  forged  instrument.  The  statute  creating  the  offense  does  not 
make  the  value  of  the  forged  instrument  a  part  of  the  descrip- 
tion or  an  ingredient  of  the  offense  for  any  purpose  whatever, 
neither  is  the  crime  of  forgery  included  in  the  crimes  named  in 
section  167  of  the  code  of  criminal  procedure,  and  hence  the 
value  of  the  forged  instrument  is  not  a  necessary  averment  in  an 
indictment  for  that  crime.  The  word  "  value,"  as  used  in  section 
93  of  the  code  of  criminal  procedure,  which  provides,  "That  in 
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an  indictment  for  falsely  making,  altering,  forging,  printing, 
photographing,  uttering,  disposing  of,  or  putting  off  any  instru- 
ment, it  shall  be  sufficient  to  set  forth  the  purport  and  value 
thereof,"  is  not  used  in  the  sense  of  the  "  worth  of  the  instru- 
ment in  money,"  but  in  the  sense  "  of  the  effect  the  instrument 
is  intended  to  accomplish,"  and  hence  as  the  synonym  of  "effect" 
or  "  import." 

2.  Did  the  court  err  in  refusing  to  instruct  the  jury  as 
requested  by  the  plaintiff  in  error,  and  in  the  instructions  as 
given? 

It  appears  from  the  bill  of  exceptions  that,  on  the  trial,  the 
plaintiff  in  error,  to  maintain  the  issue  on  his  part,  gave  evidence 
tending  to  show  that  the  instrument  set  out  in  the  indictment 
was  written  by  a  person  named  Small ;  that  he,  the  plaintiff  in 
■error,  was  not  present  when  it  was  written,  and  that  he  used  it, 
knowing  that  the  signature  of  Butler  thereto  was  not  genuine, 
for  the  purpose  of  obtaining  from  Schroeder  the  clothes  he  had 
previously  ordered  and  agreed  to  pay  for  on  delivery ;  and  there 
being  no  evidence  on  the  part  of  the  state  tending  to  show  who 
did  write  the  order,  the  plaintiff  in  error  requested  the  court  to 
instruct  the  jury  as  follows : 

"  If  the  jury  find  that  the  defendant  did  not,  in  fact,  write  or 
sign  the  instrument  described  in  the  indictment,  although  he 
presented  and  delivered  it  to  Schroeder,  knowing  its  falsity,  and 
•obtained  the  clothes  on  it,  yet  he  cannot  be  convicted  of  falsely 
•f  oi-ging  it,  under  the  charge  in  the  indictment."  Which  instruc- 
tion the  court  refused  to  give  without  the  following  modifica- 
tion: "But  if  you  find  that  the  defendant  procured  another  to 
wi'ite  it  for  him,  he  would  be  just  as  guilty  and  would  be  guilty 
of  forging  it ;  for  the  rule  '  that  what  one  does  by  another  he 
does  himself,'  is  applicable  in  such  a  case." 

The  plaintiff  in  error  also  requested  the  court  to  instruct  the 
jury;  "Although  the  defendant  may  be  guilty  of  knowingly 
uttering  and  publishing  the  instrument,  yet  since  he  is  not 
charged  with  that,  but  of  falsely  forging  it,  he  can  only  be  con- 
victed upon  the  charge  in  the  indictment ;  and  if  you  find  that 
he  did  not  in  fact  make  and  forge  it,  he  must  be  acquitted." 
Which  was  by  the  court  "  allowed  as  the  law,  but  subject  to  the 
same  qualification  as  above,  in  the  event  he  did  it  by  another 
instead  of  himself." 
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We  are  of  opinion  that  the  court  erred  in  refusing  to  instruct 
the  jury  as  requested,  and  in  the  instructions  given. 

The  plaintiff  in  error  had  the  right  to  have  the  whole  case,  as 
made  out  in  the  evidence  on  the  trial,  submitted  to  the  jury  for 
their  consideration.  The  instructions  asked  were,  under  the  evi- 
dence, necessary  to  the  proper  submission  of  the  ease,  and  should 
have  been  given,  substantially  as  requested. 

The  testimony  of  the  plaintiff  in  error  tended  to  show  that  he 
did  not  commit  the  forgery,  and  was  not  present  when  it  was 
■committed.  If  this  had  been  found  to  be  -true  by  the  jury,  he 
■could  not  have  been  found  guilty  of  forgery ;  nor  could  he  have 
been  legally  convicted  of  the  offense  charged  in  the  indictment, 
if  it  had  been  found  by  the  jury  that  he  procured  the  forgery  to 
be  committed  by  another,  unless  it  had  also  been  found  by  them 
that  he  was  actually  present  at  its  commission. 

Section  36  of  the  crimes  act,  as  amended  March  24,  1864,  S. 
■&  S.,  266,  makes  it  a  separate  and  distinct  offense  to  procure  any 
^ct  to  be  done,  or  committed,  which  is,  by  any  statute  of  this 
state,  made  punishable  with  death,  or  by  imprisonment  in  the 
penitentiary,  and  subjects  the  procurer  to  the  same  punishment 
as  the  principal  offender ;  and  hence  to  convict  a  person  as  pro- 
curer of  a  felony,  he  must  be  charged  in  the  indictment  with  an 
•offense  against  the  provisions  of  this  section  of  the  statute. 

The  judgment  must,  therefore,  be  reversed,  and  the  cause 

remanded  for  a  new  trial. 

Judgment  accordingly. 

McIlvaine,  C.  J.,  "Welch,  White,  and  GilmToee,  JJ.,  con- 
curred. 


Teeeitoet  v.  Whitcomb. 

(1  Montana,  359.) 

FOBNICATION I    Evidence. 


•On  the  trial  of  an  indictment  for  f ornioation,  it  devolves  upon  the  prosecution 
to  prove  that  the  respondents  are  unmarried.  In  the  absence  of  any 
evidence  on  the  subject,  the  law  presumes  that  a  man  and  woman  openly 
living  and  cohabiting  together  are  lawfully  married. 

Wade,  C.  J.  This  case  is  here  upon  appeal  from  the  judg- 
ment and  verdict  in  the  court  below,  and  from  the  order 
overruling  a  motion  for  a  new  trial. 
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This  is  an  indictment  for  fornication,  drawn  upon  the  one 
hundred  and  twenty-seventh  section  of  the  "act  concerning 
crimes  and  punishments,"  statutes  1865,  p.  209,  wherein  it  is 
alleged  that  on  the  30th  day  of  January,  1869,  at  the  county  of 
Lewis  and  Clarke,  the  defendants  Edward  "Whitcomb  and  Cather- 
ine Durgen,  did  then  and  there  unlawfully  live  together  in  an 
open  state  of  fornication,  the  said  Whitcomb  being  then  and 
there  a  single  and  unmarried  man,  and  the  said  Durgen  being- 
then  and  there  a  single  and  unmarried  woman. 

This  was  the  separate  trial  of  the  defendant  Whitcomb. 
Among  the  errors  complained  of,  as  shown  by  the  record,  are 
the  following : 

1.  The  refusal  of  the  court  to  give  the  following  instructions 
to  the  jury,  asked  for  on  behalf  of  the  defendant :  "  The  jury 
are  instructed  that  it  devolves  upon  the  prosecution  to  prove 
every  material  allegation  necessary  to  constitute  the  crime 
charged;  that  it  is  a  material  point  to  prove,  that  the  parties 
charged  were  not  intermarried,  and  that,  in  the  absence  of  any 
testimony  upon  that  point,  the  jury  cannot  presume  that  the 
defendants  were  associating  unlawfully." 

2.  The  giving  of  the  following  instructions  to  the  jury,  asked 
for  by  the  prosecution :  "  That  it  devolves  upon  the  prosecution 
to  prove  every  material  allegation  necessary  to  constitute  the 
crime  charged ;  that  it  is  a  material  point,  that  the  jury  should 
believe  that  the  parties  charged  were  not  intermarried,  and,  if 
there  is  a  reasonable  doubt  upon  that  point,  the  jury  cannot  pre- 
sume that  the.  defendants  were  associating  unlawfully,  in  case 
there  is  evidence  sufficient  to  raise  a  reasonable  doubt  in  the 
mind  of  the  jury  upon  that  point." 

It  was  necessary  to  aver  in  the  indictment,  and  to  prove  upon 
the  trial,  that  the  defendant  was  single  and  unmarried ;  for  the 
meaning  of  the  term  "  fornication  "  is  the  carnal  and  illicit  inter- 
course of  an  unmarried  person  with  the  opposite  sex.  It  is 
impossible  for  a  married  man  and  a  married  woman  to  commit 
fornication.  Unlawful  sexual  intercourse,  and  open  and  unlaw- 
ful living  together  of  a  married  man  and  married  woman,  or 
where  either  are  married,  and  thus  have  intercourse  or  live 
together,  is  adultery ;  and  the  same  state  of  facts  existing 
between  unmarried  persons,  man  and  woman,  is  fornication. 

We  have  carefully  examined  the  record  of  evidence  and  testi- 
mony in  this  case,  and  we  find  that,  upon  the  trial  of  this  case, 


FORD  V.  STATE.  161 

there  was  no  testimony  offered  or  received,  showing,  or  tending 
to  show,  that  these  defendants  were  not  married  at  the  time  the 
crime  is  alleged  to  have  been  committed. 

If  they  were  living  together  in  an  open  and  notorious  manner, 
it  would  be  but  a  reasonable  presumption  to  presume  that  they 
were  so  living  lawfully  and  as  they  had  a  right  to  do,  and,  in  the 
absence  of  any  proof  to  show  that  they  were  unmarried,  a  con- 
viction for  fornication  ought  to  be  impossible.  Even  the  married 
condition  of  either  of  the  parties  would  change  the  nature  of 
the  crime,  so  that  the  married  or  unmarried  condition  of  these 
defendants,  or  either  of  them,  was  a  most  material  inquirj'^  upon 
the  trial,  and  the  absence  of  any  proof  upon  the  subject  renders 
a  conviction  legally  impossible. 

The  foregoing  instruction  asked  for  and  given  on  behalf  of 
the  prosecution,  is  inherently  wrong.  It  will  be  observed,  that 
it  authorizes  the  jury  to  form  an  opinion  as  to  the  married  or 
unmarried  condition  of  the  defendants,  from  their  own  knowl- 
edge and  belief,  in  the  absence  of  any  testimony  on  the  subject. 

It  is  an  old  and  familiar  doctrine  that  juries  must  have  or  form 
no  belief,  except  what  they  believe  from  the  testimony  produced 
before  them  at  the  trial.  Any  other  rule  would  destroy  this 
guardian  of  our  right  and  liberties — the  trial  by  jury.  The  jury 
must  believe  from  the  testimony,  legally  produced  before  them 
in  open  court,  and  from  that  alone,  and  any  instruction  of  the 
court  that  permits  the  private  belief  or  private  knowledge  of  a 
juryman  to  sway  his  findings  or  his  judgment,  is  wrong  and 
beyond  remedy. 

The  judgment  of  the  court  below  is  set  aside,  and  a  new  trial 
granted. 

Exceptions  sustained.  • 


FoED  V.  State. 

(53  Ala.,  150.) 

Fornication:    AggroMition  of  offense  wlien  committed  by  a  negro  arid  a  white 
person —  Constiitiiional  lam. 

It  is  not  in  violation  of  the  constitution  of  the  United  States  to  punish  with 
greater  severity  fornication  and  adultery  between  p<8r8ons  of  different 
races  than  between  persons  of  the  same  race. 
Vol.  II.— 11 
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The  appellants,  a  white  man  and  a  negro  woman,  were  indicted 
for  living  together  in  adultery  or  fornication. 

The  indictment  was  demurred  to,  on  the  ground  that  it  charged 
no  offense,  and  that  the  section  of  the  Eevised  Code  upon  which 
it  was  based  violated  the  constitution  of  the  state  and  of  the 
United  States. 

The  demurrer  having  been  overruled,  a  trial  was  had  on  a  plea 
of  not  guilty.  The  jury  having  found  the  defendants  guilty, 
they  moved  in  arrest  of  judgment  on  the  ground  of  the  uncon- 
stitutionality of  the  statute  on  which  the  indictment  was 
founded;  but  the  court  overruled  the  motion,  and  passed  sen- 
tence on  the  verdiet,  and  hence  this  appeal. 

John  A.  Foster,  for  appellants.  The  legislature  had  no  power 
to  make  an  act  which,  when  committed  by  persons  of  the  same 
race,  is  only  a  misdemeanor,  a  felony  when  committed  by  persons 
of  different  races.  Such  a  law  is  violative  of  the  constitution  of 
the  United  States  and  of  the  state  of  Alabama :  Burns  v.  State, 
48  Ala.,  195. 

John  W.  A.  Sandford,  attorney-general,  contra.  Every  state 
has  the  right  to  regulate  its  domestic  affairs,  and  to  adopt  a 
domestic  policy  most  conducive  to  the  interest  and  welfare  of 
its  people  :     Slaughter  House  Gases,  16  "Wall.,  36-78. 

Section  3602  of  the  Revised  Code  conflicts  with  no  provision 
of  the  state  or  federal  constitution,  and  is  repugnant  to  no  act  of 
congress.  The  case  of  Burns  v.  State,  48  Ala.,  should  be  over- 
ruled :  JElUs  c&  Thornton  v.  State,  42  Ala.,  525 ;  Gibson  v. 
State,  36  Ind.,  389. 

Pee  Curiam.  On  the  question  involved  in  this  case,  we  can 
add  Clothing  to  the  thorough  discussion  it  received  in  Fllis  v. 
State,  42  Ala.,  525.  We  do  not  see  that  there  is  any  conflict 
between  the  decision  in  that  case  and  the  decision  in  Burns  v. 
State,  48  Ala.,  195.  The  latter  case  involved  only  the  validity 
of  the  statute  prohibiting  marriage  between  whites  and  blacks. 
The  validity  of  the  statute  prohibiting  such  persons  from  living 
in  adultery  was  not  involved.  Marriage  may  be  a  natural  and 
civil  right,  pertaining  to  all  persons.  Living  in  adultery  is  offen- 
sive to  all  laws,  human  and  divine,  and  human  laws  must  impose 
punishments  adequate  to  the  enormity  of  the  offense  and  its 
insult  to  public  decency. 

Affirmed. 
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Davis  v.  Oommonwealth. 
■     (13  Bush.  [Ky.],  818.) 
Bigamy  :    Indietment —  Utah  Divorce. 

An  indictment  for  bigamy  which  does  not  allege  the  time  and  place  and  the 
person  to  whom  the  respondent  was  first  married,  is  bad  on  demurrer. 

A  record  of  divorce  which  is  incomplete  on  its  face  is  not  admissible  in  a 
prosecution  for  bigamy,  either  for  the  purpose  of 'disproving  the  charge 
in  the  indictment  or  for  the  purpose  of  establishing  the  good  faith  of  the 
respondent  in  contracting  the  alleged  bigamous  marriage.  Her  honest 
belief  that  she  had  been  lawfully  divorced  from  her  first  husband  is  no 
defense  to  the  charge. 

Chief  Justice  Lindsay  delivered  the  opinion  of  the  court. 

The  indictment  in  this  case  charges  that  "  Eliza  A.  Davis,  on 

the day  of  May,  1877,  in  the  county  and  state  aforesaid 

(Kenton  county,  Kentucky),  and  before  the  finding  of  this  indict- 
ment, having  a  husband  then  living,  unlawfully  married  John 
Mackey,  against  the  peace  and  dignity  of  the  commonwealth  of 
Kentucky." 

,  The  statute  provides  that  "  whoever  being  married,  the  first 
husband  or  wife,  as  the  case  may  be,  being  alive,  shall  marry  any 
person,  shall  be  confined  in  the  penitentiary  not  less  than  three 
sior  more  than  nine  years." 

The  indictment  follows  substantially  the  langu9,ge  of  the 
statute,  and  is  almost  an  exact  copy  of  the  indictment  in  the  case 
■of  the  Commonwealth  v.  W holey  (6  Bush.,  266),  which  this 
court  held  to  be  suflicient. 

Section  22,  chap.  31  of  the  English  statute  of  9  Geo.  lY.,  does 
not  essentially  differ  either  in  substance  or  language  from'  our 
own.  Yet,  in  indictments  framed  under  that  statute,  it  has  been 
deemed  necessary  to  aver  specifically  the  time  and  place  of  the 
first  marriage,  and  to  set  out  the  name  of  the  first  husband  or 
wife :  Bishop  on  Criminal  Procedure,  volume  2,  page  881 ; 
Archbold  on  Criminal  Practice  and  Pleading,  volume  2,  p.  1024. 

By  the  second  subsection  of  section  122,  Bullitt's  Criminal 
Code  of  Practice,  it  is  provided  that  the  indictment  must  contain 
"  a  statement  of  the  acts  constituting  the  offense  in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended ;  and  with  such 
a  degree  of  certainty  as  to  enable  the  court  to  pronounce  judg- 
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ment,  on  conviction,  according  to  the  right  of  the  case ;"  and 
subsection  4,  section  124,  provides  that  the  indictment  must  be- 
direct  and  certain  as  regards  "  the  particular  circumstances  of  the 
ofEense  charged,  if  they  be  necessary  to  constitute  a  complete- 
offense." 

These  provisions  are  to  be  construed  in  the  light,  and  accord- 
ing to  the  principles  of  the  rule,  that  where  the  words  of  th& 
statute  are  descriptive  of  the  offense,  the  indictment  will  be  suf- 
ficient if  it  shall  follow  the  language  and  expressly  charge  the 
described  offense  on  the  defendant.  But  this  rule  applies  only 
to  offenses  which  are  complete  in  themselves,  when  the  acts  set 
out  in  the  statute  have  been  done  or  performed. 

Such  is  not  the  case  in  the  crime  of  bigamy  or  polygamy^ 
The  second  marriage,  which  is  the  inhibited  act,  is  not  in  itself 
necessarily  criminal.  Its  criminality  depends  upon  the  collateral! 
or  extrinsic  facts  that  a  former  marriage  has  taken  place,  and 
that  the  first  husband  or  wife  is  alive  at  the  time  of  the  alleged 
polygamous  marriage.  Therefore  the  statute  in  question  is  not 
in  itself  completely  descriptive  of  the  offense,  and  the  rule  in 
question  is  not  applicable  to  it. 

In  all  cases  the  indictment  must  set  forth  the  offense  charged^ 
with  such  a  degree  of  certainty  as  will  apprise  the  defendant  of 
the  nature  of  the  peculiar  accusation  on  which  he  is  to  be  tried 
(1  Dev.,  90 ;  18  B.  Mon.,  493 ;  and  3  Met.,  5),  and  every  travers- 
able fact  must  be  alleged :  The  State  v.  Lahore,  26  Vermont,  765. 

The  indictment  against  Mrs.  Davis  does  not  set  out  the  fact 
of  the  supposed  first  marriage.  It  does  charge  that  she  had  a 
husband  living  at  the  time  of  her  marriage  to  John  Mackey,  and 
from  this  averment  of  a  conclusion  of  law  rather  than  of  fact,  it 
may  be  inferred  she  had  been  married  to  that  husband.  But 
such  indirect  pleading  would  not  be  good  in  a  civil  cause. 

The  appellant  had  the  right  to  be  informed  by  the  indictment 
of  the  name  of  the  person  to  whom  the  prosecution  expected  to- 
prove  she  had  been  first  married,  and  the  state  or  country  in 
which  such  alleged  marriage  took  place. 

The  indictment,  as  drafted,  made  it  necessary  that  she  should 
stand  prepared  to  rebut  such  proof  as  the  commonwealth  might 
make  as  to  her  former  marriage  to  any  and  every  man,  and  in 
any  and  all  countries. 

Tried  by  each  and  all  the  rules  of  pleading  to  which  we  have 
called  attention,  the  indictment  is  insufficient.     "We  must,  there- 
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fore,  assume  the  responsibility  of  overruling  the  case  of  the  Com- 
iinonwealth  v.   W holey  (6  Bush.,  266). 

The  court  did  not  err  in  refusing  to  admit  the  Utah  recoi:d  as 
■evidence.  It  is  incomplete  upon  its  face,  and  was  clearly  inad- 
missible to  prove  that  the  appellant  had  been  divorced  from 
Davis  by  a  court  of  competent  jurisdiction.  Neither  was  such 
record  competent  for  the  purpose  of  proving  that  the  appellant 
in  good  faith  believed  she  had  been  divotced.  In  most  offenses 
the  evidence  of  the  felonious  intent  may  be  met  and  rebutted ; 
but  in  this  the  statute  has  fixed  the  exceptions,  one  of  which  is 
in  favor  of  persons  who  have  been  lawfully  divorced  and  per- 
mitted to  marry ;  and  the  courts  can  not  extend  this  exception  to 
persons  who  have  not  been,  but  who  in  good  faith  believe  they 
have  been  lawfully  divorced :  Corrmwnwealth  v.  Ma/rsh,  7 
Met.,  472. 

But  for  the  reasons  given  the  judgment  against  the  appellant 
is  reversed,  and  the  cause  remanded  with  instructions  to  the 
criminal  court  to  sustain  the  demurrer  to  the  indictment. 


Hood  v.  State. 
(56  Ind.,  363.) 


Foknication:    Adultery —  Utah  divorce — Jurisdiction —  Constitutional  Icm  — 

Criminal  intent. 

The  Indiana  statute,  which  provides  "that  crimes  and  misdemeanors  shall 
be  defined,"  etc.,  is  repealed ^o  tanio  by  a  later  statute,  prescribing  a 
punishment  for  a  crime  which  it  does  not  define,  and  therefore  an  indict- 
ment founded  upon  a  statute  punishing  "open  and  notorious  adultery  or 
fornication"  is  good,  although  the  statute  does  not  define  the  crime. 

The  courts  of  Utah  have  no  jurisdiction  to  grant  a  divorce  between  residents 
and  citizens  of  one  of  the  United  States,  neither  of  whom  is  a  resident  of 
Utah  at  the  time  the  divorce  proceedings  are  had.  ' 

Fornication,  at  the  common  law,  is  sexual  intercourse  between  a  man,  mar- 
ried or  single,  and  an  unmarried  woman. 

Adultery,  at  the  common  law,  is  sexual  intercourse  between  a  married  woman 
and  a  man,  married  or  single,  other  than  her  husband. 

The  provision  in  the  constitution  of  the  United  States,  that  "  full  faith  and 
credit  shall  be  given  in  each  state,  to  the  public  acts,  records  and  judi- 
cial proceedings  of  every  other  state,"  does  not  include  judgments  and 
decrees  which  show  upon  their  face  that  the  courts  rendering  them  had 
no  jurisdiction  in  the  premises. 
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The  respondent  had  procured  a  divorce  in  Utah,  which  was  void  for  want  of 
jurisdiction.  Relying  upon  this  divorce  he  married  and  openly  cohabited 
with  another  woman  in  Indiana.  Held,  that  he  was  guilty  of  open  and 
notorious  fornication,  and  that  his  reliance  on  the  Utah  divorce  was  no- 
defense,  he  being  conclusively  presumed  to  know  the  law. 

Peekins,  C.  J.  Indictment  against  Nelson  F.  Hood  for  liv- 
ing in  open  and  notorious  fornication  with  one  Jane  Ohaney. 
A  motion  to  quash  the  indictment  was  overruled.  Plea,  not 
guilty.  Trial  by  jury.  Conviction.  ]S"ew  trial  denied,  and  the 
defendant  sentenced,  over  a  motion  in  arrest  of  judgment,  to  pay 
a  fine  of  one  hundred  dollars,  be  imprisoned  in  county  jail  six 
months,  and  pay  the  costs  of  prosecution,  etc. 

A  bill  of  exceptions  contains  the  evidence. 

The  state  proved  that  the  appellant,  Hood,  was  married  in» 
Clark  county,  Indiana,  to  Maggie  Horton,  in  July,  1869,  and 
that  said  Maggie  is  still  living.  The  state  proved  further,  that 
in  June,  1876,  the  appellant.  Hood,  married  Miss  Jane  Chaney, 
of  the  state  of  Kentucky,  and  that  soon  after  the  marriage  the 
two -took  up  their  residence  in  Aurora,  Dearborn  county,  Indiana, 
where  they  continued  to  reside,  living  together  openly  and 
notoriously  as  man  and  wife,  till  the  finding  of  this  indictment. 

The  appellant  then  gave  in  evidence  parts  of  the  statutes  of 
Utah  on  the  subject  of  divorce. 

The  first  section  of  that  statute  confers  jurisdiction  upon  the- 
probate  court  to  grant  divorces.  The  second  section  provides- 
that  "  the  petition  for  a  bill  of  divorce  must  be  made  in  writing,, 
upon  oath  or  affirmation,  and  must  state  clearly  and  specifically 
the  causes  on  account  of  which  the  plaintiff  seeks  relief.  If  the 
court  is  satisfied  that  the  person  so  applying  is  a  resident  of  the 
territory,  or  wishes  to  become  one,  and  that  the  application  is 
made  in  sincerity,  and  of  her  own  free  will  and  choice,  and  for 
the  purpose  set  forth  in  the  petition,  the  court  may  decree  a. 
divorce  from  the  bonds  of  matrimony  against  the  husband  for 
any  of  the  following  causes,  to  wit : "  [Here  follows  a  specifica- 
tion of  causes.] 

Section  three  is  this :  "  The  husband  may,  in  all  cases,  obtain. 
a  divorce  from  his  wife  for  like  causes,  and  in  the  same  manner, 
as  the  wife  may  obtain  a  divorce  from  her  husband."  The 
statute  provides  further,  for  the  service  of  process  on,  persona 
found  w.ithin  the  territory,  and  for  publication  of  notice  to  those- 
made  defendants  who  can  not  be  found  within  the  territory. 
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The  appellant  then  gave  in  evidence  the  record  of  a  suit  for 
divorce,  prosecuted  in  Utah  territory.  The  commencement  of 
the  complaint  in  the  suit  is  as  follows : 

"  ISTelson  F.  Hood  v.  Maggie  H.  Hood,  in  the  probate  court  of 
Beaver  county,  territory  of  Utah. 

"  The  plaintiff  complains  and  alleges,  that  plaintiff  and  defend- 
ant are  husband  and  wife ;  that  they  intermarried  at  Jeffei-son- 
ville,  state  of  Indiana,  on  the  third  day  of  July,  1869,  and  ever 
since  have  been,  and  now  are,  husband  and  wife ;  that  plaintiff 
wishes  to  become  a  resident  of  Beaver  county,  Utah,  but  is  so 
situated  that  he  can  not  at  present  carry  his  desire  into  effect." 

The  complaint  then  proceeds  to  state  grounds  on  which  a 
divorce  is  prayed.     It  is  signed : 

"NELSON  F.  HOOD. 

"A.  GOODRICH,  Plaintiff's  Attorney." 

The  complaint  was  sworn  to  in  Cook  county,  Illinois,  before 
"  A.  Goodrich,  commissioner  of  deeds  for  Utah  territory,"  on  the 
14th  day  of  August,  1876,  and  filed  in  the  clerk's  oflSce  of  Beaver 
county,  in  said  territory,  on  the  24th  day  of  the  same  month, 
accompanied  by  an  afiidavit  of  the  ndn-residence  of  the  defend- 
ant. This  afiidavit  was  sworn  to  on  the  14th  day  of  August, 
1876,  the  day  on  which  the  complaint  was  verified,  before  "  A. 
Goodrich,  commissioner  of  deeds  for  Utah  territory,"  apparently 
the  same  person  who  administered  the  oath  of  the  appellant  to 
the  complaint. 

After  entries  of  further  interlocutory  proceedings,  the  calling 
of  the  defendant,  the  entry  of  her  default,  the  hearing  of  proof 
of  the  allegations  in  the  complaint,  etc.,  the  record  continues 
thus: 

"  On  the  4th  day  of  October,  A.  D.  1876,  the  same  being  one 
of  the  days  of  the  September  term  of  the  probate  court  of  Beaver 
county,  Utah  territory,  and  the  said  plaintiff  appearing  by  his 
counsel,  A.  Goodrich  and  Daniel  Tyler,  and  the  said  defendant 
not  appearing  by  herself  or  counsel,  and  having  been  duly  served 
with  the  process  of  this  court,  as  required  by  the  statute,  sum- 
mons having  been  duly  served  upon  her  by  publication  of  the 
same  for  forty  days,  in  said  territory,  as  required  by  the  statute 
of  Utah,  and  having  been  three  times  solemnly  called  to  plead, 
answer  or  demur  to  plaintiff's  said  complaint,  and  coming  not, 
but  making  default  therein,  the  complaint  of  said  plaintiff  was 
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thereupon  taken  pro  oonfesso.  And  now,  again,  on  this  the  4th 
day  of  October,  1876,  it  being  at  the  September  term,  A.  D. 
1876,  of  court,  the  said  cause  came  on  for  hearing  before  the 
court. 

"And  the  court  having  heard  the  testimony  in  said  action, 
from  which  it  appears  that  all  the  material  allegations  in  plain- 
tiff's petition  are  true  and  sustained  by  the  testimony,  free  from 
all  legal  exceptions  as  to  the  competency,  admissibility  and  suffi- 
ciency, that  the  plaintiff  and  defendant  were  lawfully  married  at 
Jeffersonville,  state  of  Indiana,  on  the  3d  day  of  July,  1869,  and 
that  said  parties  can  not  live  in  peace  and  union  together,  and 
that  their  welfare  requires  a  separation,  and  that  the  plaintiff 
wishes  to  become  a  resident  of  the  county  of  Beaver,  and  terri- 
tory of  Utah,  that  said  matters  and  things  so  alleged  and  proved 
in  behalf  of  the  plaintiff  are  sufficient  in  law  to  entitle  the  plain- 
tiff to  the  relief  prayed  for. 

"  Therefore,  it  is  ordered,  adjudged  and  decreed,  and  the  court, 
by  virtue  of  the  power  and  authority  therein  vested,  and  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  does  order, 
adjudge  and  decree  that  tte  marriage  between  the  said  plaintiff, 
Nelson  F.  Hood,  and  the  said  defendant,  Maggie  H.  Hood,  be 
dissolved,  and  the  same  is  hereby  dissolved  accordingly,  and  the 
said  parties  are,  and  each  of  them  is,  freed  and  absolutely  released 
from  the  bonds  of  matrimony,  and  all  the  obligations  thereof ; 
and  that  all  and  every  duty,  rights,  rights  of  dower  and  courtesy, 
claims,  and  claims  for  alimony,  accruing  to  either  of  said  parties 
by  reason  of  said  marriage,  shall  henceforth  cease  and  determine, 
and  that  the  said  parties  be  severally  at  liberty  to  marry  again  in 
like  manner  as  if  they  never  had  been  married. 

(Signed)  "  "WILLIAM  JAMES  COX, 

"Probate  Jiidge  of  Beaver  County." 

There  was  evidence  tending  to  prove  that  appellant.  Hood, 
was  not  within  the  territory  of  Utah  during  the  year  the  above 
decree  of  divorce  was  granted,  and  had  not  been  for  years  previous. 

The  indictment  in  this  case  was  predicated  upon  section  21 
of  the  act  touching  misdemeanors  (2  E.  S.  1876,  p.  466),  which 
reads  thus: 

"  Every  person  who  shall  live  in  open  and  notorious  adultery 
or  fornication  shall  be  fined  in  any  sum  not  exceeding  one  thou- 
sand dollars,  and  imprisonment  not  exceeding  twelve  months." 


HOOD  V.  STATE.  169 

The  point  is  made  that  an  indictment  will  not  lie  upon  this 
section  of  the  misdemeanor  act,  because  it  does  not  deiine  the 
offenses,  or  either  of  them,  named  in  it.  Such  was  formerly  held 
to  be  the  law  in  this  state,  bat  latterly  the  law  has  been  held 
otherwise. 

The  statute  (our  misdemeanor  act),  upon  a  section  of  which  the 
indictment  in  this  case  is  based,  was  approved  June  14th,  1852. 
Another  statute  had  been  enacted  on  the  31st  of  May,  1852  (1 
(x.  &  H.,  415),  which  declared  that  "  crimes  and  misdemeanors 
shall  be  defined,  and  the  punishment  therefor  fixed,  by  statutes 
of  this  state,  and  not  otherwise."  In  Wall  v.  The  State,  23  Ind., 
150,  this  court,  in  construing  the  act  of  June  10th,  1852,  touch- 
ing felonies,  and  the  act  of  May  21st,  1852,  supra,  held  that 
these  statutes  cannot  be  construed  together,  but  fall  within  the 
rule  that  a  latter  statute  repeals  a  prior  inconsistent  one,  and  that 
whenever,  after  the  31st  May,  1852,  the  legislature  does  create  a 
crime  by  name,  without  defining  it,  such  statute,  being  in  con- 
flict with  the  act  of  the  31st  of  May,  supra,  repeals  that  act,  and 
the  act  creating  a  crime,  without  defining  it,  stands.  This  deci- 
sion was  followed  in  The  State  v.  Craig,  23  Ind.,  185,  and  in  The 
State  V.  Orkins,  28  Ind.,  364,  and  the  earliest  cases  holding  the 
contrary  doctrine,  viz. :  Hackney  v.  The  State,  8  Ind.,  494 ; 
Jennings  v.  The  State,  16  Ind.,  335  ;  The  State  v.  Huey,  16 
Ind.,  338 ;  and  Marvin  v.  The  State,  19  Ind.,  181,  are  overruled 
in  Wall  V.  The  State,  supra.  We  adhere  to  the  latter  decisions 
in  the  interest  of  legal  stability. 

The  next  question  arising  in  the  cause  is  this,  is  the  divorce 
granted  in  Utah  valid  ? 

It  is  valid,  if  the  court  granting  it  had  full  jurisdiction.  Had 
it  ?  It  appears  by  the  record  that  the  divorce  was  granted  in  a 
suit  between  two  persons,  neither  of  whom  was,  at  the  time  of 
the  proceedings,  a  resident  of  Utah,  or  within  the  boundaries  of 
the  territory,  nor  had  previously  been,  but  both  of  whom  were 
residents  and  citizens  of  a  state  in  the  Union.  Neither  of  the 
parties  had  placed  himself  or  herself  under  the  jurisdiction  of 
Utah.  Such  being  the  case,  it  is  well  established  that  the  court 
in  Utah,  had,  and  could  have,  no  jurisdiction  to  grant  the  divorce 
in  question,  and  that  the  same  is  inoperative  and  utterly  void. 
This  is  a  question  to  be  decided  by  the  jus  gentium,  the  law  of 
nations,  the  first  principles  of  which  are,  that  all  nations,  in 
respect  to  rights,  are  equal,  and  that  each  is  sovereign  within  its 
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own  territory,  with  jurisdietion  over  the  persons  and  property 
therein :  1  Kent  Com.,  21.  Hood,  when  the  divorce  in  ques- 
tion was  granted,  was  under  a  jurisdiction  other  than  that  of 
Utah.  It  is  further  settled  that  the  states  of  the  Union,  as 
between  themselves,  are  sovereignties.  In  determining  this 
question  of  jurisdiction,  therefore,  we  have  only  to  inquire  what 
juaisdiction  the  state  of  Indiana  has  over  the  people  and  property 
within  the  territory  of  Utah ;  for,  on  this  point,  the  states  and 
territories  are  severally  equal.  What  jurisdiction  Illinois  can 
exercise  over  residents  and  property  in  Indiana,  Indiana  can  exer- 
cise over  residents  and  property  in  Illinois. 

To  place  this  matter  in  another  light,  a  state  may  authorize 
divorces  to  be  granted  by  legislative  act.  Suppose,  then,  that 
the  legislature  of  Utah  had  granted  this  divorce  (neither  of  the 
parties  being  citizens  or  inhabitants  of  the  territory),  severing  a 
domestic  relation  between  two  citizens  of  and  residents  in 
Indiana,  would  any  one  claim  that  the  divorce  would  be  valid  ? 
If  it  would  be,  then  it  follows  that  the  state  of  Indiana  can  con- 
fer upon  her  legislature  power  to  divorce,  by  statutory  enact- 
ment, husbands  and  wives,  citizens  and  residents  of  Utah,  or  of 
Illinois  or  Ohio.  And  if  so,  what  becomes  of  the  doctrine  of  th& 
sovereignty  of  states  and  nations  within  their  own  respective 
territories  ?  And  if  the  legislature  of  Utah  cannot  grant  divorces 
to  residents  and  citizens  of  foreign  states,  it  cannot  confer  such 
power  upon  the  judiciary  of  the  state.  Certainly,  as  a  general 
proposition,  states  and  nations  can  not  exercise  such  extra-terri- 
torial jurisdietion.  But  we  need  not  enlarge  upon  these  estab- 
lished elementary  principles.  The  case  before  us  is  too  plain  to 
admit  of  argument.  It  is  shortly  this  :  Hood  desired  to  obtain  a 
divorce  from  his  wife.  Neither  of  the  parties  was  under  the 
jurisdiction  of  Utah.  The  petition  of  Hood  and  the  decree  of 
divorce  expressly  state  this  fact.  If  he  was  not  a  citizen  and 
resident  of  Utah,  he  was  of  some  other  state  or  nation.  Still  the 
court  of  Utah  grants  a  divorce  to  a  man  who  informs  it,  in  his 
application,  that  he  is  under  a  jurisdiction  other  than  that  of  th& 
territory  of  Utah,  and  that  he  is  not  subject  to  her.  The  divorce 
manifestly  was  granted  in  violation  of  the  sovereignty  and  juris- 
diction of  another  state,  and  in  violation  of  the  plainest  principles 
of  international  and  constitutional  law.  The  provision  in  the 
statute  of  Utah,  authorizing  her  courts  to  grant  divorces  to  citi- 
zens of  foreign  states  and  nations,  who  were  not,  but  desired  to 
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become,  residents  of  Utah,  was  ultra  vires  and  void.  ISTo  plainer 
or  more  palpable  case  of  the  exercise  of  extra-territorial  jurisdic- 
tion could  exist.  Hood  was  not  only  not  a  citizen  or  resident  of 
the  territory,  but  he  did  not  personally  enter  the  territory,  so  as 
to  give  it  jurisdiction  over  him  for  temporary  police  purposes. 
"We  cite,  on  the  question  of  jurisdiction,  the  following  cases  in 
our  own  state,  and  the  cases  referred  to  in  them :  Sturgis  v. 
Fay,  16  Ind.,  429 ;  The  Eaton,  etc.,  R.  R.  Co.  v.  Hunt,  20  Ind., 
457 ;  JBeard  v.  Beard,  21  Ind.,  321 ;  Constitution  of  Indiana, 
article  14. 

'Nor  is  the  decree  of  divorce  in  this  case  within  the  operation 
of  that  clause  of  the  constitution  of  the  United  States  which 
declares  that  "  full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state :"     Const.  U.  S.,  art.  4,  sec.  1. 

That  clause  does  not  include  judgments  and  decrees  which 
severally  show  upon  their  face  that  the  courts  rendering  them 
had  no  jurisdiction  in  the  premises:  Watts  v.  Borroway,  25 
Ind.,  380 ;  Cooley's  Const.  Lim.,  2d  ed.,  p.  17. 

To  avoid  misconstruction,  we  wish  it  to  be  borne  in  mind  that 
the  record  of  the  suit  in  the  territory  of  Utah,  in  question  in  this 
case,  was  not  one  upon  an  ordinary  simple  contract  between  the 
parties  who  could  make  and  rescind  such  contract  at  pleasure,  but 
it  Was  a  suit  to  sever  the  bonds  of  matrimony  between  the  parties 
in  that  suit ;  to  dissolve  a  relation  into  which  the  parties  could 
enter  only  in  accordance  with  the  law  of  the  state,  and  which 
could  not  be  dissolved  by  act  of  the  parties,  but  only  by  permis- 
sion of  the  state  having,  at  the  time,  jurisdiction  over  both  or 
one  of  them.  As  is  well  said  by  Stuart,  J.,  in  Noel  v.  Irving, 
9  Ind.,  37:  "Marriage  is  more  than  a  contract.  It  is  not  a 
mere  matter  of  pecuniary  consideration.  It  is  a  great  public 
institution,  giving  character  to  our  whole  civil  polity.  It  is  a 
status,  a  domestic  relation  resulting  from  a  consummated  contract 
to  marry :  Ditson  v.  Ditson,  4  K.  I.,  87 ;  The  People  v.  Dawell, 
25  Mich.,  247.  It  is  to  a  proceeding  to  dissolve  such  a  relation, 
that  what  is  said  in  this  case  applies. 

To  give  jurisdiction  in  a  divorce  suit  the  plaintiff,  the  petition- 
ing-party,  must  be  a  resident  of  the  state  or  territory  where  the  , 
divorce  is  obtained.     This  fact  gives  jurisdiction  of  such  person, 
and    renders  the   divorce   (notice  by  publication   or   otherwise 
having  been  given  to  the  defendant)  valid  as  to*  the  plaintiff ; 
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and,  being  valid  as  to  one,  pubKc  policy  demands  that  it  should 
be  lield  valid  as  to  both  parties :  Tolen  v.  Tolen,  2  Blackf.,  407; 
Jennesav.  Jeiiness,  24  Ind.,  355  ;  Ervvngv.  JErving,  24  Ind.,  468  ; 
Ditson  V.  Ditson,  swprob.  Having  arrived  at  the  conclusion  that 
the  Utah  divorce  was  void,  and  that  appellant  is  still  the  husband 
of  the  woman  whose  maiden  name  was  Maggie  Horton,  and  that 
he  is  not  the  husband  of  Jane  Chaney,  we  proceed  to  inquire 
whether  he  is  shown  to  be  guilty  of  the  offense  for  which  he  was 
indicted.  He  was  indicted  for  fornication.  Our  statute  does 
not  define  fornication  or  adultery ;  but  crimes,  as  we  have  seen, 
need  not  to  be  defined  by  the  statute,  and,  consequently,  the 
court  must  judicially  declare  the  definition. 

Fornication  is  sexual  intercourse  between  a  man,  married  or 
single,  and  an  unmarried  woman.  Adultery  is  sexual  connection 
between  a  married  woriian  and  an  unmarried  man,  or  a  married 
man  other  than  her  own  husband. 

These  definitions  are  not  in  accordance  with  some  authorities, 
but  they  are  with  others,  and,  we  think,  the  better;  and  they 
appear  to  us  to  be  in  harmony  with  the  reason  of  things.  We 
will  limit  the  discussion  of  this  topic  to  the  question  of  adultery ; 
as  when  we  show  what  that  is,  we  necessarily  show  what  fornica- 
tion is,  as  unlawful  sexual  intercourse  that  is  not  adultery  is 
fornication. 

"  By  the  civil  law,  adultery  could  only  be  committed  by  the 
unlawful  sexual  intercourse  of  a  man  with  a  married  woman. 
Thus,  as  is  stated  in  "Wood's  Institute,  272,  adultery  is  a  carnal 
knowledge  of  another  man's  wife,  and  the  connection  of  a  mar- 
ried man  with  a  single  woman  does  not  make  him  guilty  of  the 
crime  of  adultery."  T)&'9iQj,  J.,  Commonwealth  v.  Gall,  21 
Pick.,  509. 

Bicknell,  in  his  Criminal  Practice,  p.  446,  thus  states  what  he 
understands  to  be  the  law  in  Indiana  on  this  point :  "  Strictly, 
adultery  consists  in  carnal  connection  with  another  man's  wife ; 
such  an  act  is  adultery  and  not  fornication :  2  Blackf.,  318,  and 
the  sexual  intercourse  of  any  man  with  a  married  woman,  is 
adultery  in  both,  and  the  intercourse  of  a  married  man  with  an 
unmarried  woman,  is  fornication  in  both." 

In  The  State  v.  Wallace,  9  IT.  H.,  515,  it  is  held  that  "  an 
unmarried  man  who  has  unlawful  intercourse  with  a  married 
woman,  from  which  spurious  issue  may  arise,  is  guilty  of 
adultery." 
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But  tlie  case  in  which  the  question  has  been  more  fully  and 
learnedly  examined  than  in  any  other  which  has  fallen  under  our 
notice,  is  The  State  v.  Lash,  1  Harrison,  380,  from  which  we 
make  copious  extracts : 

"  There  never  was  an  action  for  adultery  known  to  be  main- 
tained at  the  common  law  by  any  but  a  husband ;  showing  that 
the  ofEense  can  not  possibly  be  committed  with  any  other  than  a 
married  woman.  The  heinousness  of  it  consists  in  exposing  an 
innocent  husband  to  maintain  another  man's  children,  and  having 
them  succeed  to  his  inheritance.  This  is  the  common  law  doc- 
trine of  adultery,  transmitted. to  us  from  the  earliest  times,  by 
those  venerable  sages  who  gathered  it  from  existing  precedents, 
records  and  decisions,  at  the  times  they  respectively  wrote.  I 
shall  cite  only  a  few  of  them,  because  the  records  and  decisions 
referred  to  by  them  have  been  so  faithfully  consulted,  and  the 
testimony  of  those  sages  examined  and  condensed  with  such 
admirable  precision,  in  the  imperishable  commentaries  of  Black- 
stone,  that  it  is  almost  vanity  to  go  behind  his  work. 

"More  definite  language  can  not  be  selected  for  confining 
adultery  to  illicit  intercourse  with  a  married  -froman  than  his 
following  definition  of  the  offense :  '  Adultery,  or  criminal  con- 
versation with  a  man's  wife.'  The  woman  must  not  be  single, 
she  must  be  another  man's  wife,  and  whoever,  married  or  single, 
has  illicit  intercourse  with  her  becomes  guilty  of  adultery.  The 
text  is  in  3  Bl.  Com.,  139,  and  is  so  clear  of  ambiguity  as  to 
challenge  any  attempt  to  evade  it. 

"Let  us  next  see  how  BuUer,  in  book  1,  ch.  6,  of  his  intro- 
duction, coincides  with  the  commentaries.  He  says :  '  The  action 
of  adultery  lies  for  the  injury  done  to  the  husband,  in  alienating 
his  wife's  affections,  destroying  the  comfort  he  had  from  her 
company,  and  raising  children  for  him  to  support  and  provide 
for  : '  Bui.  !N".  P.,  26.  He  represents  adultery  to  be  an  injury 
to  a  husband,  exposing  him  to  have  children  of  another  man, 
raised,  for  him  to  support,  while  he  lives,  and  to  provide  for  at 
his  death.  This  injury  to  a  husband  is  made  the  very  gist  of 
adultery.  ISTo  one  will  suppose  him  to  mean  that  the  alienation 
of  the  wife's  affections,  and  loss  of  comfort  in  her  company, 
constitute  the  offense;  The  alienation  of  her  affections  might 
accrue  from  the  malignancy  of  his  own  temper,  and  the  loss  of 
comfort  in  her  company,  from  lunacy.  He  does  not  mean  that 
any  maligijancy  of  temper,  or  that  lunacy  or  any  other  sickness 
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ainonnts  to  adultery;  tliey  are  only  aggravations  that  may  or 
may  not  attend  the  offense ;  therefore,  the  essence  of  adultery 
at  the  common  law  without  which  action  can  not  be  main- 
tained, is  that  criminal  intercourse  with  a  married  woman,  which 
exposes  her  husband  to  support  and  provide  for  another  man's 
issue.     *     *     * 

"  Let  us  next  take  up  Bacon's  Abridgment,  that  famous  reposi- 
tory of  the  common  law,  wherein  he  draws  the  distinction 
between  fornication  and  adultery  so  clearly  as  to  admit  of  no 
equivocation.  He  says :  Fornication  is  unlawful,  because  chil- 
dren are  begotten  without  any  care  for  their  education;  but 
adultery  goes  further,  it  entails  a  spurious  race  on  a  party  for 
whom  he  is  under  no  obligation  to  provide : "  Bac.  Ab.  Marriage 
and  Divorce,  569. 

"  This  is  the  circumstance  on  which  adultery  depends  at  the 
common  law — its  tendency  to  adulterate  the  issue  of  an  innocent 
husband,  and  to  turn  the  inheritance  away  from  his  own  blood 
to  that  of  a  stranger.  If  the  woman  be  single,  her  incontinence 
produces  none  of  this  evil;  her  issue  takes  away  no  man's 
inheritance;  it  can  be  heir  to  nobody,  and  the  burthen  of  its 
support  is  cast  by  law  iipon  herself  and  the  partner  of  her  guilt. 
*  *  *  I  will  barely  add  that  adultery,  at  the  common  law,  is 
limited  to  criminal  intercourse  with  a  married  woman,  both  by 
Swift  and  Reeve,  who  are  among  our  most  eminent  American 
commentators,  and  that  I  am  acquainted  with  no  treatise  on  the 
common  law,  English  or  American,  to  the  contrary.  Whether 
its  regulation  on  this  point  was  borrowed  at  some  early  age  from 
the  Levitieal  law,  which  the  early  dispersion  of  the  Jews  carried 
into  various  parts  of  Europe,  I  am  not  able  to  say ;  but  certain  it 
is,  that  this  wide  distinction  between  criminal  intercourse  with  a 
married  woman,  and  a  single  woman,  is  emphatically  settled  in 
the  Levitieal  law,  the  former  being  punished  with  death,  while 
the  latter  was  only  a  fine.  See  Levit.,  ch.  29,  verse  10,  and 
Deut.,  ch.  22,  verses  22  to  28." 

The  opinion  from  which  we  have  extracted  was  pronounced 
by  Justice  Ford ;  Chief  Justice  Hornblower  added : "  I  have 
prepared  an  opinion,  which  it  is  unnecessary  to  read,  according 
with  that  of  Justice  Ford." 

"  This  question  has  never  before  been  determined  in  this  state, 
I  believe,  although  the  law  has,  ever  since  the  year  1704,  pro- 
vided a  punishment  for  the  offense." 
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Having,  in  the  progress  of  this  investigation,  arrived  at  the 
■conclusion,  as  we  have  before  stated,  that  the  Utah  divorce  was  a 
nullity,  it  follows  that  the  appellant  is  still  the  husband  of 
Maggie  Ilorton  Hood ;  that  his  pretended  marriage  with  Jane 
■Chaney  was  also  a  nullity,  and  that  his  living  and  cohabiting 
with  her  was  the  living  and  cohabiting  of  a  married  man  with 
an  unmarried  woman,  which,  as  we  have  seen,  constitutes  the 
■offense  of  fornication,  the  offense  for  which  appellant  is  indicted 
and  prosecuted  in  the  cause  now  before  us. 

We  have  looked  through  the  proceedings  on  the  trial,  and  they 
appear  to  us  to  have  been  conducted  with  fairness  and  legality. 
The  instructions  of  the  court  stated  the  law  with  accuracy  to  the 

It  is  claimed  in  the  brief  of  appellant's  counselj  that  it  was  not 
proved  that  the  wife  of  appellant,  whose  maiden  name  was 
Maggie  Ilorton,  was  still  living.  The  record  discloses  that  the 
fact  was  proved.  It  shows  that  she  was  present  in  court  during 
the  trial,  and  was  pointed  out  to  the  jury  by  a  witness  who  knew 
her  as  the  wife  of  appellant. 

It  is  claimed  that  the  court  erred  in  permitting  evidence  of  a 
conversation  at  the  clerk's  office,  in  Kentucky,  where  Hood 
■obtained  his  license  to  marry  Miss  Chaney.  The  evidence  given 
touching  the  conversation  is  not  in  the  record,  and  it  may  have 
been  harmless. 

It  is  urged  that  appellant  did  not  intend  to  commit  a  crime. 
He  intended  to  perform  the  acts  he  did  perform.  He  is  charge- 
.able  with  notice  of  legal  consequences. 

We  discover  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Note. — In  People  ex  rel.  Oommimone/rs  v.  Bmith,  20  N.  Y.  Sup.  Ct.,  414, 
"which  was  a  proceeding  before  a  police  justice  In  N.  Y.,  for  abandoning  his 
wife  and  children,  the  defense  was  a  divorce  obtained  in  Utah,  of  the  same 
character  as  that  in  the  principal  case.  The  divorce  was  held  to  be  a  nullity. 
'In  People  v.  Darnell,  25  Mich.,  247,  which  was  a  prosecution  for  bigamy,  the 
defense  was  an  Indiana  divorce.  The  record  of  the  divorce  showed  that  both 
parties  appeared  in  the  case,  and  that  the  complainant  was  a  resident  of 
Noble  county,  Indiana,  where  the  divorce  was  granted.  It  was  held  that  the 
recitals  of  the  record  showing  jurisdiction  might  be  contradicted,  and  the 
•prosecution  were  allowed  to  show,  in  rebuttal,  that  at  tffe  time  of  the  divorce 
both  parties  were  in  fact  residents  of  Michigan,  and  that  the  wife  had  in  fact 
no  knowledge  of  the  proceedings,  and  her  pretended  appearance  was  a  fraud. 
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State  v.  Neff. 

(58  Ind.,  516.) 

AssATTLT  AND  Battert:    Authority  of  Superintendent  of  Poor  House. 

The  superintendent  of  a  county  poor  house  has  a  right  to  use  gentle  and 
moderate  physical  coercion  toward  the  inmates  so  far  as  may  he  neces- 
sary for  the  purpose  of  preserving  quiet  and  subordination  among  the 
inmates,  and  is  not  guilty  of  assault  and  battery  in  so  doing. 

NiBLACK,  J.  This  was  an  indictment  for  an  assault  and 
battery. 

The  substantial  part  of  the  indictment  says : 

"  The  grand  jurors  for  Boone  county,  in  the  state  of  Indiana, 
*  *  *  *  present,  tliat  John  Neff,  on  the  1st  day  of  January, 
A.  D.  1877,  at  the  county  and  state  aforesaid,  did  then  and  there 
in  a  rude,  insolent  and  angry  manner,  unlawfully  touch,  strike, 
beat,  bruise  and  wound  one  Elizabeth  Wyatt." 

The  defendant  pleaded  specially  to  the  indictment,  as  follows : 

"  Comes  now  the  defendant,  and  for  special  plea  herein  says 
actio  noTi;  because,  he  says,  that  at  the  time  and  place  of  the 
alleged  assault  and  battery  mentioned  in  the  indictment,  he  was 
the  legally  appointed  custodian  and  superintendent  of  the  county 
asylum  for  the  indigent  and  poor  of  said  county  of  Boone,  and 
that  the  said  Elizabeth  Wyatt,  the  person  upon  whom  said  pre- 
tended assault  and  battery  is  charged  to  have  been  perpetrated, 
was,  at  the  time  and  place  mentioned,  a  pauper  and  an  inmate  of 
the  aforesaid  county  asylum,  duly  and  legally  admitted  therein, 
and  under  the  care  and  custody  of  the  defendant,  and  as  such 
custodian  and  superintendent  of  said  county  asylum;  that  the 
said  Elizabeth  Wyatt,  at  the  time  of  the  alleged  perpetration  of 
the  assault  and  battery  charged  in  the  indictment,  was  cross,  stub- 
bom,  ill,  disobedient  and  ungovernable,  and  was  fighting  and 
scolding  other  paupers  and  inmates  of  said  asylum,  and  that  the 
beating  and  striking  alleged  in  the  complaint  was  simply  moder- 
ate and  gentle  coercion,  administered  to  and  upon  her  by  the 
defendant,  as  the  custodian  and  superintendent  of  the  county 
asylum  aforesaid,  Vith out  anger,  insolence  of  rudeness  upon  the 
part  of  the  defendant,  but  for  the  purpose  of  preserving  quiet 
and  subordination  among  the  inmates  of  said  asylum,  as  he  law- 
fully had  the  right  to  do,  and  no  more." 
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The  prosecuting  attorney  demurred  to  this  plea  for  want  of 
sufficient  facts  to  constitute  a  defense.  The  court  overruled  the 
demurrer,  and  rendered  judgment  discharging  the  defendant. 

The  state  brings  the  cause  into  this  pourt  by  appeal  on  the 
question  of  law  involved  in  the  overruling  of  the  demurrer  to 
the  plea. 

Bicknell,  in  his  Criminal  Practice,  page  296,  in  summing  up 
well  established  defenses  to  charges  of  assault  and  battery,  says : 

"  It  is  a  good  defense  that  the  battery  was  merely  the  chastise- 
ment of  a  child  by  its  parent,  the  correcting  of  an  apprentice  or 
scholar  by  the  master,  or  the  punishment  of  a  criminal  by  the 
proper  officer;  provided  the  chastisement  be  moderate  in  the 
manner,  the  instrument,  and  the  quantity  of  it,  or  that  the  crimi- 
nal be  punished  in  the  manner  appointed  by  law :  Butler's  N. 
P.,  12."  See,  also,  Pomeroy's  Notes  to  1  Archbold  Criminal 
Law,  8th  ed.,  p.  923 ;  Wharton  Criminal  Law,  sec.  1259. 

The  same  rule  applies,  substantially,  to  keepers  of  almshouses 
and  asylums  for  the  poor,  so  far  as  necessary  to  preserve  order 
and  to  enforce  proper  discipline  in  their  establishments :  State 
V.  Hull,  34  Conn.,  132 ;  Forde  v.  Skinner,  4  Car.  and  P.,  494 ; 
Reg'wia  v.  Mercer,  6  Jurist,  243. 

The  facts  set  up  in  the  plea,  we  think,  were  sufficient  as  a 
defense  to  the  indictment.  The  prosecuting  attorney,  by  demur- 
ring to  the  plea  instead  of  taking  issue  upon  it,  admitted  the 
truth  of  the  facts  thus  set  up.  We  see  no  error  in  the  ruling  of 
the  court  on  the  demurrer. 

The  judgment  is  affirmed. 


KoLBE  V.  People. 

(85  ni.,  336.) 

Bastakdt  :    Security  for  costs  —  Non-resident  prosecutrix. 

The  statute  of  Illinois  requiring  a  non-resident  plaintiff  to  give  a  bond  for 
costs  does  not  apply  to  bastardy  proceedings. 

Although  the  complainant  in  a  bastardy  case  is  not  and  never  has  been  a  resi- 
dent of  the  state,  and  the  child  was  begotten  in  another  state,  yet  when 
the  mother,  while  pregnant,  comes  into  the  state  and  institutes  proceed- 
ings against  the  putative  father  in  the  county  where  he  is  found,  her  non- 
residence  is  no  bar  to  the  proceedings. 

DioKEY,  J.     This  is  a  proceeding  under  our  statute  on  the 
subject  of  bastardy.     The  child  was  begotten  in  Missouri,  where 
Vol..  II.— 13 
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the  complainant  and  the  putative  father  then  resided.  "When  near 
the  time  of  the  confinement  of  the  mother,  the  putative  father 
removed  to  the  state  of  IlKnois.  The  mother,  while  pregnant, 
came  into  the  state  of  Illinois,  and  into  the  county  where  the 
putative  father  was  found,  and  instituted  the  proceedings  before 
a  justice  of  the  peace  of  that  county.  The  case  came  in  regular 
course  before  the  circuit  court,  where  judgment  was  rendered 
against  the  putative  father.     He  appeals  to  this  court. 

Appellant  insists  that  the  circuit  court  erred  in  refusing  to  dis- 
miss the  proceeding  for  want  of  bond  for  costs.  The  statute 
requiring  bond  for  costs  is  not  applicable  to  a  proceeding  of  this 
kind,  and  if  it  were,  the  application,  not  having  been  made 
before  the  justice  of  the  peace,  comes  too  late.  The  ruling  was 
right. 

A  graver  question  is  presented  by  the  objection  that  the  com- 
plainant was  not  a  resident  of  the  state  of  Illinois,  and  never  has 
been.  It  is  strenuously  insisted  that  this  statute  was  enacted  in 
the  interest  of  the  public,  and  for  the  protection  of  the  proper 
county  against  its  liability  to  the  expense  of  maintaining  the 
child  as  a  pauper. 

The  language  of  the  statute  is  broad,  and  contains  no  express 
limitation  of '  the  kind  insisted  upon.  The  case  is  certainly 
within  the  letter  of  the  law.  The  majority  of  the  court  do  not 
feel  at  liberty  to  hold  that  the  operation  of  the  statute  is  limited 
in  this  respect  by  such  implication.  While  the  statute  is  in  the 
interest  of  the  public,  in  some  respects,  still  the  main  purpose  of 
the  statute  seems  to  be  to  compel  the  father  of  a  bastard  child  to 
bear  part  of  the  burden  of  its  support.  In  this,  the  mother  is 
chiefly  interested. 

We  think  the  proceeding  as  it  is  was  authorized  by  the  statute. 
The  judgment  is,  therefore,  affirmed. 

Judgment  affmned. 


Hawkins  v.   People. 
(82  111.,  193.) 


Babtabdt:    Emdence — Appeal— S<m-abatement  of  proceedings  by  death  of 

iaata/rd. 

An  objection  that  there  was  no  evidence  that  the  bastard  was  born  or  begotten 
in  the  state  of  Illinois,  made  for  the  first  time  in  the  Supreme  Court, 
comes  too  late. 
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■An  appeal  lies  in  bastardy  cases  from  the  county  to  the  circuit  court,  at  the 

suit  of  the  prosecuting  witness. 
Proceedings  in  a  bastardy  case  are  not  abated  by  the  death  of  the  child,  where 

the  child  was  living  at  the  time  the  proceedings  were  instituted. 

Ceaig,  J.  This  is  an  appeal  from  a  judgment  rendered  in  the 
circuit  court  of  Madison  county,  in  a  proceeding  originally  insti- 
tuted before  a  justice  of  the  peace,  against  appellant,  under  the 
bastardy  act  of  the  state. 

It  is  first  urged  that  the  evidence  fails  to  show  that  the  child 
Avas  born  or  begotten  in  the  state  of  Illinois. 

The  first  section  of  the  bastardy  act  authorizes  the  prosecution 
to  be  commenced  in  the  county  where  the  woman  may  be  preg- 
nant or  delivered,  or  where  the  person  accused  may  be  found: 
Eevised  Laws  of  1874,  p.  183. 

The  complaint  was  made  before  a  justice  of  Madison  county, 
in  which  it  is  charged  that  appellant,  of  said  county,  is  the  father 
•of  the  child.  The  return  upon  the  warrant  shows  that  appellant 
was  found  in  the  county. 

These  facts  are  sufficient  to  give  the  court  jurisdiction,  and 
while  the  proof  upon  the  formal  question  where  the  child  was 
Tsegotten  or  born,  or  where  appellant  was  found,  was  not  fully 
•called  out  before  the  jury,  yet,  in  the  absence  of  any  question 
Ibeing  raised  in  the  circuit  court  upon  the  sufficiency  of  the  proof 
upon  this  point,  we  must  hold  that  the  objection,  for  the  first 
time  raised  in  this  court,  comes  too  late  :  Cook  v.  The  People, 
-51  lU.,  UL 

The 'county  court,  before  whom  the  appellant  had  been  recog- 
nized to  appear  by  the  justice  of  the  peace,  dismissed  the  pro- 
ceeding, from  which  judgment  an  appeal  was  taken  to  the  cir- 
cuit court  by  the  prosecuting  witness. 

It  is  said  no  appeal  could  be  taken  from  this  order  of  the 
•county  court.  The  reason  for  this,  however,  is  not  apparent. 
The  judgment  of  the  county  court  was  final.  It  terminated  the 
litigation  between  the  parties,  and  we  perceive  no  greater  reason 
for  holding  that  an  appeal  would  not  lie  from  a  judgment  of  this 
•character  than  from  a  final  judgment  in  any  other  case.  But  it 
is  contended  it  was  the  duty  of  the  circuit  court  to  either  affirm 
the  decision  of  the  county  court,  or  to  reverse  and  remand. 

This  question,  however,  was  settled  in  Holcomb  v.  The  People, 
79  111.,  409,  where  it  was  expressly  held,  that  in  a  case  of  this 
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character,  an  appeal  could  be  taken  to  the  circuit  court,  and  a 
trial  de  novo  be  there  had. 

As  the  decision  cited  is  conclusive  of  the  question  presented, 
further  discussion  of  the  point  is  not  deemed  necessary  or  impor- 
tant. 

The  main  question,  however,  relied  upon  by  appellant  to. 
reverse  the  judgment  is,  that  the  death  of  the  bastard  child,, 
before  verdict,  abated  the  prosecution. 

It  appears,  from  the  record,  that  the  child  was  born  on  th& 
20th  day  of  February,  1874,  and  died  January  9th,  1876.  The. 
suit  was  commenced  September  11th,  1875,  but  the  trial  and  ren- 
dition of  judgment  occurred  at  the  March  term,  1876. 

Upon  the  trial  of  the  isSlie  the  jury  returned  a  verdict  that, 
appellant  was  the  father  of  the  bastard  child,  upon  which  the- 
court  entered  an  order  requiring  him  to  pay  $100  for  the  first 
year  after  the  birth  of  the  child,  and  $40  for  the  second  year ;, 
also,  that  appellant  enter  into  bond,  with  security,  for  the  pay- 
ment of  the  money,  and  upon  the  payment  of  the  sum  of  $140. 
and  costs  of  prosecution,  the  defendant  be  discharged  from  fur- 
ther liability. 

The  eighth  section  of  chapter  17,  revision  of  1874,  provides, 
that,  where  the  issue  shall  be  found  by  the  jury,  against  the 
defendant,  he  shall  be  required,  by  the  judgment  of  the  court,  to- 
pay  $100  for  the  first  year  after  the  birth  of  the  child,  and  $50 
yearly  for  nine  years  succeeding  said  first  year,  and  secure  the 
payment  of  the  money  by  bond,  with  security. 

This  section  of  the  act  makes  no  provision  for  an  abatement  of 
the  action,  for  any  cause,  but  it  is  claimed  section  14  does.  That 
section  declares :  "  If  the  child  should  never  be  born  alive,  or,, 
being  born  alive,  should  die  at  any  time,  and  the  fact  shall  be. 
suggested  upon  the  record  of  the  said  court,  then  the  bond  afore- 
said shall  from  thenceforth  be  void." 

It  is  clear  that,  if  a  prosecution  was  commenced  before  birth,, 
and  the  child  should  not  be  born  alive,  the  action  would  abate,, 
and  no  judgment  could  be  rendered  against  the  defendant,  except 
it  might  be  for  costs ;  but  such  is  not  this  case. 

That  portion  of  the  section  which  relates  to  a  case  where  a 
child  should  be  born  alive,  and  subsequently  die,  does  not  profess- 
to  regulate  or  make  any  provision  in  regard  to  the  money  which 
has  accrued  between  the  birth  and  death  of  the  child. 

The  bond  referred  to  in  the  section  evidently  means  the  bond 
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required  to  be  given  under  section  eight,  and  the  clause  that  it 
^' shall  from  henceforth  be  void,"  no  doubt  was  intended  to 
relate  solely  to  the  payment  of  such  sum  of  money  as  would 
become  due,  under  the  order  of  the  court,  after  the  death  of  the 
child. 

If  we  are  correct  in  this,  then  the  section  does  not  embrace  a 
case  like  the  one  under  consideration,  nor  have  we  found  any 
section  of  the  act  which,  by  a  fair  or  reasonable  construction,  will 
•prevent  a  recovery  in  a  case  like  this. 

It  has  been  urged  on  behalf  of  appellant  that,  after  the  death 
•of  the  child,  the  state  no  longer  had  an  interest  in  the  prosecu- 
tion of  the  action.  This  may  be  true,  and  yet  not  affect  the 
principle  involved. 

It  has  been  well  settled  in  this  state,  that  an  action  of  this 
character  is  of  a  civil,  and  not  of  a  criminal  nature,  and  the 
mother  of  the  child  has  an  interest  therein  as  well  as  the  people : 
Mann  v.  The  People,  3^  III,  467;  Pease  v.  Hubbard,  37 
lb.,  257. 

In  the  case  last  cited,  which  was  an  action  by  a  mother  of  a 
bastard  child,  against  an  officer,  for  permitting  a  defendant,  who 
had  been  arrested  on  a  bastardy  warrant,  to  escape,  it  was  said : 
■"  Although  it  is  a  proceeding  in  the  name  of  the  people,  yet  the 
■object  is  not  the  imposition  of  a  penalty  for  an  immoral  act,  but 
merely  to  compel  the  putative  father  to  provide  for  the  support 
•of  his  offspring.  In  the  event  of  his  failure  to  perform  this 
-duty,  it  devolves  upon  the  mother,  and,  in  case  of  her  inability, 
the  child  becomes  a  public  charge,  as  a  pauper.  The  plaintiff 
was  clearly  injured  by  the  negligence  of  the  defendant,  because 
■she  is  left  liable  to  a  burden  from  which  it  was  the  duty  of  the 
escaped  prisoner  to  relieve  her." 

The  principle  announced  applies  with  peculiar  force  here. 
The  foundation  of  the  action  is  not  to  punish  a  defendant  for  an 
immoral  or  unlawful  act,  but  to  compel  a  father  to  contribute  to 
the  support  of  his  offspring. 

During  the  two  years  the  child  was  living,  its  care,  custody 
and  maintenance  devolved  upon  the  mother.  Her  action  was 
pending  to  compel  the  father  to  perform  a  duty  the  statute  had 
imposed  upon  him.  Had  the  child  survived,  it  is  not  pretended 
but  the  money  the  court  required  the  defendant  to  pay  would 
have  gone  to  the  mother  to  re-imburse  her  for  advances  made  dur- 
ing those  two  years  she  kept  the  child.     In  what  manner  the 
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death  of  the  child  could  change  rights  that  had  accrued  and! 
become  fixed,  it  is  difficult  to  perceive. 

The  statute  required  the  defendant  to  pay  a  certain  amount, 
for  a  certain  number  of  years,  for  the  purpose  of  supporting  the- 
child.  The  fact  that  the  money  had  not  been  collected  for  the- 
time  the  child  had  lived  did  not,  upon  the  death  of  the  child, 
abate  the  action,  or  in  any  manner  release  the  defendant  from  hia 
liability  for  the  support  during  the  life  of  the  child.  This  waa 
the  view  taken  of  the  case  by  the  circuit  court,  and  it  was  corrects 

The  judgment  will  be  affirmed. 

Judgment  affi/rmed. 


"Wilson  v.  State. 

(57  Ind.,  71.) 

Contempt  :    Betum  of  service  —  Oonclusiieness  of  answer  Ufider  oath  by- 
respondent. 

The  return  of  an  officer  showing  an  attempted  service  of  a  subpoena  on  * 
witness,  which  could  not  be  completed  by  reason  of  the  witness  running 
away,  is  a  sufficient  basis  for  the  issuing  of  an  attachment  against  the 
witness  for  his  failure  to  appear  in  obedience  to  the  subpcsna. 

An  attachment  for  a  contempt  in  disobeying,  a  subpoena  having  been  served, 
the  defendant  filed  a  written  statement  under  oath  denying  the  facts  con- 
stituting the  alleged  contempt,  and  disclaiming  any  intention  of  disobey- 
ing the  process  of  the  court.  Held,  that  the  answer  of  the  respondent 
was  conclusive,  and  that  it  was  error  to  subject  the  respondent  to  an  oral 
examination  or  to  hear  evidence  aliunde  for  the  purpose  of  disproving  the 
statement  and  establishing  the  alleged  contempt. 

NiBLAOK,  J.  On  the  29th  day  of  March,  1879,  which  was 
during  a  regular  term  of  the  court  below,  a  summons  was  issued 
for  the  appellant,  requiring  him  to  appear  and  testify  as  a  wit- 
ness before  the  grand  jury  of  Hancock  county,  which  was  then, 
in  session,  and  was  delivered  to  an  acting  deputy -sheriff  of  said 
county,  who  in  the  name  of  the  proper  sheriff  returned  the  sum- 
mons indorsed,  "  Served  by  telling  defendant  that  I  had  a  sub- 
poena for  him  for  to-day,  and  defendant  run,  and  kept  out  of 
my  reach,  so  that  I  could  not  read  to  him." 

Upon  the  return  of  the  summons,  an  attachment  was  issued' 
against  the  appellant  for  an  alleged  contempt  of  court  in  disobey- 
ing its  process,  and  he  was  arrested  and  brought  into  court  on> 
the  attachment. 
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When  the  attachment  was  returned,  the  appellant  moved  the 
court  to  quash  the  writ,  and  to  discharge  him  from  custody, 
because  no  affidavit  had  been  filed  against  him,  alleging  any  con- 
tempt of  court  on  which  to  base  an  attachment. 

That  motion  was  overruled,  to  which  the  appellant  excepted. 
The  appellant  then,  for  the  purpose  of  purging  himself  of  the 
contempt  with  which  he  was  charged,  filed  a  statement  in  writing, 
under  oath,  giving  a  different  version  of  what  occurred  when  the 
officer  attempted  to  serve  the  summons  on  him,  and,  in  substance 
and  in  legal  effect,  denying  the  charge  against  him,  contained  in 
the  sheriff's  return  to  the  summons,  and  particularly  any  inten- 
tion of  disobeying  the  process  of  the  court. 

After  the  appellant  had  thus  answered  in  writing,  the  court, 
over  his  objection,  compelled  him  to  answer  orally  numerous 
questions  propounded  by  the  court  concerning  such  alleged  con- 
tempt, to  which  the  appellant  also  excepted,  and,  after  so  examin- 
ing him  orally,  the  court  adjudged  him  guilty  of  the  contempt 
charged  against  him,  and  assessed  a  fine  against  him  of  twenty 
dollars,  for  which  a  judgment  was  rendered,  with  costs  of  suit. 

The  action  of  the  court  below,  in  overruling  the  motion  to 
quash  the  attachment  and  to  discharge  the  appellant,  is  assigned 
for  error  here. 

This  being  a  proceeding  to  punish  the  appellant  for  a  construc- 
tive contempt,  and  being  in  the  nature  of  a  criminal  proceeding, 
the  case  of  WMttem  v.  The  State,  36  Ind.,  196,  is  relied  on  as 
authority  that  an  affidavit  ought  to  have  been  filed  against  the 
appellant  before  the  attachment  was  issued. 

It  was  said  in  that  ease  that  "  the  proceeding  against  a  party 
for  a  constructive  contempt  must  be  commenced  by  either  a  rule 
to  show  cause,  or  by  an  attachment,  and  such  rule  should  hot  be 
made  or  attachment  issued  unless  upon  affidavit  specifically 
making  the  charge." 

We  think  the  rule  thus  laid  down  is  the  correct  one  as  ap'plied 
to  the  class  of  constructive  contempt  to  which  that  case  belonged, 
but  this  court,  in  commenting  on  that  case  in  a  subsequent 
opinion,  said  that  the  "  ruling  in  that  case  in  no  manner  changes 
the  rules  of  law  and  practice  as  to  attaching  witnesses  for  a 
failure  to  obey  the  process  of  the  court :"  Cutler  v.  The  State, 
42  Ind.,  246. 

The  return  of  the  sheriff  in  this  case  supplied  the  place  of  an 
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affidavit,  and  we  think  laid  a  sufficient  foundation  for  either  a 
rule  or  an  attachment. 

The  action  of  the  court  in  requiring  the  appellant  to  answer 
questions  orally,  after  he  had  answered  in  writing,  under  oath,  is 
also  assigned  for  error  in  this  court. 

The  practice  in  this  state  has  not  been  strictly  uniform  in  the 
method  of  proceeding  against  the  party  charged  upon  the  return 
of  an  attachment  for  a  contempt  of  court. 

Our  courts,  in  some  instances,  have  followed  the  old  chancery 
practice,  by  hearing  evidence  in  support,  as  well  as  in  denial,  of 
the  defendant's  answer,  and  then  deciding  the  case  on  the  defend- 
ant's answei",  in  connection  with  such  other  evidence.  In  other 
cases,  it  has  been  held  that  the  court  must  decide  the  case  on  the 
defendant's  answer  to  the  attachment,  when  he  has  fully 
answered  all  the  charges  against  him :  The  State  v.  Ewrl,  41 
Ind.,  464. 

In  the  case  of  Burke  v.  The  State,  47  Ind.,  528,  the  rule 
governing  proceedings  in  such  cases  was  fully  considered.  It 
was,  in  substance,  decided  in  that  ease  that,  where  a  person 
charged  with  a  constructive  contempt,  in  procuring  a  witness  to 
absent  himself,  appears,  and  in  answer  to  a  rule  makes  a  state- 
ment, under  oath,  that  the  matters  in  the  affidavit  against  him 
are  not  true,  and  sets  up  a  state  of  facts  consistent  with  his  inno- 
cence, and  that  there  was  no  intention  on  his  part  to  interfere 
with  the  process  of  the  court,  he  should  be  discharged,  and  it  is 
error  for  the  court  to  proceed  to  hear  evidence  of  the  truth  of 
the  original  affidavit  and  the  falsity  of  the  answer. 

The  rule  thus  laid  down  is  well  sustained  by  authority,  and  is, 
in  our  opinion,  applicable  to  the  case  at  bar. 

Upon  the  authority  of  that  case,  the  judgment  below  will  have 
to  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings,  in  accordance  With  this  opinion. 


Knott  v.  People. 

(83   111.,   532.) 

Contempt:    Protection  of  replevied  property  —  Practice. 

Certain  property  having  been  replevied  while  the  suit  was  yet  pending,  the 
defendant  in  replevin  took  the  property  out  of  the  possession  of  the 
plaintifE  in  replevin,  and  placed  it  beyond  his  reach  and  of  the  ofllcers  of 
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the  law.  Held,  that  the  court  had  power  to  order  the  property  to  be 
restored  to  the  plaintiff,  and  to  enforce  the  order  in  case  of  its  disobe- 
dience by  attachment  for  contempt. 
The  respondent  in  an  attachment  for  contempt  having  been  heard,  and  his 
recognizance  given  to  appear  on  a  future  day  to  abide  the  judgment  of 
the  court  then  to  be  delivered,  cannot  on  that  day  file  new  affidavits  and 
dispute  the  propriety  of  the  rule  which  he  has  disobeyed. 

Beeese,  J.  On  January  4,  1876,  Loren  Love  executed  and 
■delivered  to  John  Knott  and  Mary  Knott  a  chattel  mortgage 
upon  certain  articles  of  property  therein  described,  to  secure  the 
payment  of  certain  notes  therein  specified,  which  mortgage  con- 
tained the  usual  stipulations  for  taking  possession  and  selling  by 
the  mortgagees  on  certain  contingencies.  Some  one  or  more  of  the 
contingencies  having  occurred,  as  the  mortgagee's  believed,  they 
caused  some  of  the  property  to  be  seized,  and  advertised  the 
same  for  sale  to  satisfy  the  indebtedness.  About  the  25th  of 
February,  1876,  the  mortgagor,  Love,  instituted  an  action  of 
replevin  before  a  justice  of  the  peace,  to  regain  the  possession  of 
,the  property,  and  it  was  delivered  to  him  under  the  writ  of 
replevin.  On  the  trial  before  the  justice  of  thei  peace,  had  on 
the  first  day  of  March,  1876,  the  magistrate  dismissed  the  suit 
for  want  of  jurisdiction.  From  this  judgment  the  plaintiff 
prayed  an  appeal,  and  perfected  the  same  on  March  3,  1876. 

On  the  morning  of  the  2d  day  of  March,  appellant,  with  the 
aid  of  one  John  Fogarty,  again  seized'  the  property,  took  it  out 
of  the  possession  of  Love,  and  disposed  of  it  in  such  manner  as 
to  place  it  beyond  the  reach  of  Love,  or  of  the  oiBcers  of  the 
law.  The  replevin  suit  being  taken  to  the  circuit  court  by  plain- 
tiff's appeal,  he,  on  the  4th  day  of  March,  moved  the  court  for  a 
rule  upon  Fogarty  and  Knott,  to  show  cause,  by  the  6th  day, 
why  they  should  not  return  to  the  plaintiff  the  property  so 
seized,  which  rule  was  duly  served  on  the  parties.  No  cause 
having  been  shown  by  Fogarty,  the  court,  on  the  7th  of  March, 
ordered  that  Fogarty  restore  the  property  to  Love  by  Thursday 
morning,  March  9th,  or  in  default  thereof,  that  he  be  attached 
for  contempt.  The  order,  as  against  Knott,  was  extended  to 
Friday,  March  10th.  On  that  day  Fogarty  and  Knott  appeared 
and  entered  a  motion  to  vacate  and  set  aside  the  orders  thereto- 
fore made.  In  support  of  and  against  the  same,  affidavits  were 
read,  and  the  motion  denied,  and  thereupon  an  order  was  entered 
requiring  Knott  to  restore  the  property  to  the  plaintiff,  Love, 
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before  Monday  morning  next,  March  13tli,  and  Fogarty  do  the- 
Bame  or  show  cause,  by  the  same  day,  why  he  should  not  be 
attached  for  contempt  of  court.  On  March  13th,  on  plaintiff's 
motion,  the  defendant  Knott  was  ruled  to  show  cause  by  the 
next  day,  the  lith,  why  he  should  not  be  attached  for  contempt^ 
in  disobeying  the  peremptory  rule  upon  him  to  restore  the  prop- 
erty. On  a  further  extension  of  the  rule  to  the  16th,  Fogarty 
and  Knott  were  required,  while  the  court  advised  in  the  prem- 
ises, to  enter  into  recognizances  to  appear  on  the  20th,  to  hear 
and  abide  the  judgment  of  the  court  in  the  premises. 

On  the  20th,  the  defendant  filed  certain  affidavits,  which,  on 
motion  by  plaintiff,  the  court  ordered  to  be  stricken  from  the 
files,  and  it  then  and  there  appearing  to  the  court  that  neither  of 
the  defendants  had  complied  with  the  order  of  the  court,  by 
restoring  the  property  to  the  plaintiff  Love,  the  court  thereupon 
caused  the  defendants  to  be  arraigned  at  the  bar  of  the  court,, 
and  they  having  failed  to  show  any  cause  why  they  had  not 
complied  with  the  order  of  the  court  in  the  premises,  it  was- 
thereupon  ordered  that  the  defendants  Fogarty  and  Knott  be 
committed  to  the  county  jail  for  the  period  of  twenty  days,  and 
that  each  pay  a  fine  of  ten  dollars  and  the  costs  of  the  proceed- 
ings, and  that  they  stand  committed  until  the  fine  and  costs  were 
paid. 

To  this  order  Knott  excepted,  and  prayed  an  appeal  to  this 
court,  which  was  granted. 

The  affidavits  filed  on  the  20th  were  not  in  order,  for  appellant 
had  entered  into  a  recognizance  to  appear  on  that  day  to  hear 
and  abide  the  judgment  of  the  court  in  the  premises,  the  proofs 
having  been  taken  and  closed.  Appellant  then  stood  before  the 
court  as  in  contempt  of  an  order  which  the  court  had  a  right  to- 
enter.  The  proofs  satisfactorily  show,  while  the  action  of 
replevin  was  pending,  apj^ellant,  in  defiance  of  that  fact,  and  in 
contempt  of  the  law,  took  the  property  out  of  the  possession  of 
the  replevisor,  and  placed  the  same  beyond  the  reach  of  the  law, 
proceedings  then  pending  in  which  his  right  so  to  do  was 
involved,  the  result  of  which  he,  as  a  law  abiding  citizen,  should 
have  patiently  awaited. 

We  do  not  see,  under  the  circumstances,  that  the  judgment  of 
the  court  was  improper,  or  more  severe  than  the  nature  of  the 
case  demanded.  The  citizen  must  respect  the  law,  and  obey  the 
lawful  mandates  of  a  court  having  competent  jurisdiction  of  the 
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subject,  otherwise  anarchy  and  lawlessness  will  prevail  to  such 
an  extent,  if  not  checked,  as  to  destroy  all  government. 

The  judgment  must  be  affirmed. 


BucHMAij  V.  State. 

(59  Ind.,  1.) 

EviDBNCB :    Expert  witnesses  —  Bight  to  extra  compensation  —  Gontempt. 

A  physician  cannot  lawfully  be  compelled  to  testify  as  an  expert  to  matters 
of  medical  science,  against  his  objection,  unless  compensated  by  a  proper 
fee,  as  for  a  professional  opinion;  and  his  refusal  to  testify  as  to  matters 
of  medical  science,  without  such  compensation,  cannot  be  punished  as  a 
contempt. 

BiDDiiE,  0.  J.,  and  Neblack,  J.,  dissenting, 

WoEDEN,  J.  One  Hamilton  was  on  trial  in  the  court  below, 
on  an  indictment  charging  him  with  the  commission  of  rape. 
On  the  trial  he  put  upon  the  stand,  as  a  witness,  the  appellant 
herein,  Dr.  Buchman,  who  testified  as  follows  upon  questions 
propounded  as  we  suppose,  viz. : 

"  My  name  is  A.  A.  Buchman  ;  I  am  a  practicing  physician ;  I 
have  resided  in  Fort  "Wayne  for  two  years ;  graduated  at  the  Col- 
lege of  Medicine  and  Surgery  of  Cincinnati,  Ohio,  in  1870,  and 
have  practiced  since  that  time. 

"  Ques.  State  to  the  jury  whether  or  not,  in  female  menstru- 
ation, there  is  sometimes  a  partial  retention  of  the  menses  after 
the  main  flow  has  ceased. 

"  Ans.  I  refuse  to  answer  the  question,  unless  I  am  reasonably 
compensated  for  it,  before  testifying  as  a  medical  expert ;  I  do 
this  with  all  respect  to  the  court. 

"Ques.  "What  is  your  opinion,  in  case  of  menstruation  in 
females,  as  to  the  menstrual  flow  changing  in  color,  gradually, 
from  red  or  dark,  to  a  lighter  color  ? 

"  Ans.  The  answer  that  I  would  have  to  give  would  depend 
upon  my  professional  knowledge  of  the  subject,  and  \  respect- 

NoTB. — The  Supreme  Court  of  Alabama,  as  noted  in  the  opinion,  has 
decided  precisely  the  reverse  of  this  in  Bx  pan-U  Dement,  53  Ala.,  389.  For 
the  dissenting  opinion  of  Biddle,  C.  J.,  in  which  Niblack,  J.,  concurred,  see 
DiXt  V.  State,  59  Ind.,  15,  where  it  is  reported  in  full. 
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fully  refuse  to  give  my  professional  opinion  without  being  com- 
pensated. 

"  Ques.  To  whom  do  you  look  for  pay  ? 

"  Ans.  I  expect  the  party  calling  me  shall  compensate  me,  or 
that  the  court  shall  proyide  some  means  of  compensation." 

The  court  being  of  opinion  that  the  witness  was  required  by 
law  to  answer  the  question  without  compensation  other  than 
ordinary  witness  fees,  and  the  witness  persisting  in  his  refusal  to 
answer,  he  was  committed  as  for  contempt.  From  the  commit- 
ment the  witness  appeals  to  this  court. 

The  question  presented  being  a  novel  one  in  Indiana,  so  far  as 
we  are  advised,  and  an  important  one,  we  have  bestowed  such 
time  and  care  upon  its  consideration  as  its  importance  seemed  to 
require. 

It  must  be,  and  is  conceded,  that  a  physician  or  surgeon,  when 
called  upon,  must  attend,  and  testify  to  facts  within  his  knowl- 
edge, for  the  same  compensation,  in  the  way  of  fees,  as  any  other 
witness. 

In  respect  to  facts  within  his  knowledge,  he  stands  upon  an 
equality,  in  reference  to  compensation,  with  all  other  witnesses. 
But  the  question  presented  is,  whether  he  can  be  compelled  to 
give  a  professional  opinion,  without  compensation,  other  than 
the  ordinary  fees  of  witnesses. 

In  England  there  is  some  diversity  in  the  decisions  in  respect 
to  the  question,  whether  an  attorney  or  medical  man  is  entitled 
to  higher  compensation  for  attendance  as  a  witness  than  ordinary 
witnesses.  This  diversity,  however,  relates  to  witnesses  required 
to  testify  to  facts,  and  not  to  give  professional  opinions.  In 
respect  to  professional  opinions,  we  are  not  aware  of  any  diver- 
sity of  decision. 

In  note  two  to  sec.  310,  1  Greenl.  Ev.,  13th  ed.,  it  is  said  that 
"  an  additional  compensation,  for  loss  of  time,  was  formerly 
allowed  to  medical  men  and  attorneys;  but  that  rule  is  now 
exploded."  But  a  reasonable  compensation  paid  to  a  foreign  wit- 
ness, who  refused  to  come  without  it,  and  whose  attendance  was 
essential  in  the  cause,  will  in  general  be  allowed  and  taxed 
against  Ishe  losing  party.  See  Lonergan  v.  The  Royal  Exchange 
Assu7'amce,  1  Bing.,  725 ;  S.  C,  Id.,  729 ;  Collins  v.  Godefroy, 
1  B.  and  Ad.,  950. 

There  is  also  a  distinction  between  a  witness  to  facts  and  a 
witness  selected  by  a  party  to  give  his  opinion  on  a  subject  with 
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which  he  is  peculiarly  conversant  from  his  employment  in  life. 
The  former  is  bound,  as  a  matter  of  public  duty,  to  testify  to 
facts  within  his  knowledge.  The  latter  is  under  no  such  obliga- 
tion ;  and  the  party  who  selects  him  must  pay  him  for  his  time 
before  he  will  be  compelled  to  testify :  Wehi  v.  Page,  1  Car. 
aud  K,  23. 

The  case  of  Lonergan  v.  The  Hoyal  Excham.ge  Assurance, 
referred  to  in  the  above  note,  was  not  the  case  of  a  witness 
called  to  give  professional  opinion ;  but  the  witness  was  a  for- 
eign sea  captain,  without  whose  presence  the  plaintiff's  attorney 
'•  deemed  it  unsafe  to  trust  the  trial  of  the  cause  to  written  depo- 
sitions, so  long  as  he  could  prevail  on  the  captain  to  remain  in 
England  to  give  his  evidence  personally  on  the  trial  before  the 
jury,  inasmuch  as  the  demeanor  and  manner  of  Captain  Moffatt's 
giving  his  evidence  before  a  jury  might  have  great  weight  with 
a  jury,  in  addition  to  his  intelligence  and  gentlemanly  appear- 
ance." Tindall,  C.  J.,  said,  amongst  other  things:  "But  the 
general  rule  has  been,  that  where  witnesses  attend  under  a  sub- 
poena, none  receive  any  allowance  for  loss  of  time  except  medical 
men  and  attorneys.  If  that  rule  were  to  undergo  revision,  I  can- 
not say  it  would  stand  the  test  of  examination.  There  is  no  rea- 
son for  assuming  that  the  time  of  medical  men  and  attorneys  is 
more  valuable  than  that  of  others  whose  livelihood  depends  on 
their  personal  exertions. 

But  that  rule  is  not  applicable  to  the  case  of  a  foreign  witness, 
who  may  refuse  to  attend  if  the  terras  he  proposes  are  not 
acceded  to.  If  he  asks  only  what  is  reasonable,  I  cannot  see 
why  it  should  not  be  allowed,  and  be  charged  to  the  unsuccessful 
party. 

The  case  which  is  supposed  to  have  exploded  the  rule,  that 
attorneys  and  medical  men  are  to  have  additional  compensation 
for  loss  of  time,  is  that  of  Collins  v.  Godefroy,  cited  in  the 
above  note.  In  that  case,  Collins  sued  Godefroy,  to  recover  a 
remuneration  for  plaintiff's  loss  of  time  in  attending  as  a  wit- 
ness, under  a  subpcena  issued  by  Godefroy,  in  a  case  in  which 
Godefroy  was  a  party.  The  plaintiff  attended  six  days  as  a  wit- 
ness, but  was  not  called  upon  to  give  his  evidence.  Lord  Ten- 
derden,  C.  J.,  said :  "  If  it  be  a  duty  imposed  by  law  upon  a 
party  regularly  subpoenaed,  to  attend  from  time  to  time  to  give 
his  evidence,  then  a  promise  to  give  him  any  remuneration  for 
loss  of  time  incurred  in  such  attendance  is  a  promise  without 
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consideration.  We  think  that  such  a  duty  is  imposed  by  law ; 
and  on  consideration  of  the  statute  of  Elizabeth,  and  of  the  cases 
which  have  been  decided  on  the  subject,  we  are  all  of  opinion 
that  a  party  can  not  maintain  an  action  for  compensation  for  loss 
of  time  in  attending  a  trial  as  a  witness.  We  are  aware  of  the 
practice  which  has  prevailed  in  certain  causes,  of  allowing,  as 
costs  between  party  and  party,  so  much  per  day  for  the  attend- 
ance of  professional  men,  but  that  practice  cannot  alter  the  law. 
What  the  effect  of  our  decision  may  be  is  not  for  our  consider- 
ation. We  think,  on  principle,  that  an  action  does  not  lie  for  a 
compensation  to  a  witness  for  loss  of  time  in  attendance  under  a 
subpoena." 

But,  notwithstanding  the  case  above  noticed,  the  rule  allowing 
professional  men  additional  compensation  was  followed  in  Eng- 
land as  late  as  1862.  In  the  case  of  Parkinson  v.  Athinson,  31 
L.  J.  U.  S.  C.  P.,  169,  the  master  had  allowed  the  expenses  of 
an  attorney,  who  was  called  as  a  witness,  but  who  did  not  give 
professional  evidence,  on  the  higher  scale  allowed  to  professional 
witnesses.  On  motion  for  a  rule  to  show  cause  why  the  taxation 
should  not  be  reviewed,  Erie,  0.  J.,  said :  "  We  do  not  approve 
of  the  rule  which  is  said  to  prevail  in  criminal  cases,  that  if  a 
surgeon  is  called  to  give  evidence  not  of  a  professional  character 
he  is  only  to  have  the  expenses  of  an  ordinary  witness.  We 
think  the  master  was  quite  right  in  allowing  the  expenses  of  this 
witness  on  the  higher  scale." 

So,  also,  in  the  case  of  Turner  v.  Turner,  5  Jur.  U.  S.,  839, 
the  master  allowed  one  Marius  Turner,  a  barrister  of  London, 
one  pound  and  a  shilling  a  day  for  attendance  as  a  witness.  The 
vice-chancellor  said :  "  The  right  of  a  professional  man  to  11.  Is. 
per  day  was  founded  on  the  fact  of  his  being  abstracted  from  his 
functions.  It  was  unnecessary  to  say  what  classes  came  within 
the  definition  '  professional  man,'  but  there  was  no  doubt  that  a 
barrister  did,  and  if  subpoenaed  as  a  witness  he  had  a  right  to 
receive  the  remuneration,  small  and  scanty  as  it  was." 

The  motion  to  vary  the  taxation  was  overruled. 

The  foregoing  cases,  however,  do  not  decide  the  point  involved 
here,  and  they  have  been  noticed,  rather  with  a  view  of  showing 
that  they  are  not  in  conilict  with  the  right  claimed  by  the  appel- 
lant, than  as  establishing  that  right. 

We  come  now  to  authorities  more  directly  in  point. 

The  case  of   Wehh  v.   Page,-  cited  in  the  above  note  from 
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1  Greenlf.  Ev.,  decided  in  1843,  was  an  action  for  negligence  in 
■carrying  goods. 

A  witness  was  called  for  the  plaintiff,  to  speak  to  the  nature 
■of  the  damage  sustained  by  the  goods,  consisting  of  cabinet  work, 
-and  the  expense  that  would  be  necessary  to  restore  or  replace 
1;he  injured  articles.  The  witness  demanded  compensation,  and 
Maul,  J.,  in  deciding  the  point  raised,  used  the  language  set  out 
in  the  latter  part  of  the  note  above  cited  from  Greenleaf. 

The  witness,  upon  receiving  an  undertaking  for  his  pay,  was 
examined.  This  is  the  only  English  case  that  bears  directly 
upon  the  point,  of  which  we  have  any  knowledge. 

The  American  cases  are  not  numerous,  and  we  proceed  to 
notice  such  as  there  are : 

In  the  matter  of  RoelTcer,  Sprague,  276,  during  a  trial  upon  an 
indictment,  the  district  attorney  moved  for  a  capias  to  bring  in 
a  witness  who  had  been  subpoenaed  to  testify  as  an  interpreter. 
But  Sprague,  J.,  said,  "  that  a  similar  question  had  heretofore 
arisen  as  to  experts,  and  he  had  declined  to  issue  process  to  arrest 
in  such  cases.  "When  a  person  has  knowledge  of  a  fact  pertinent 
to  an  issue  to  be  tried,  he  may  be  compelled  to  attend  as  a  wit- 
ness. In  this  all  stand  upon  equal  ground.  But  to  compel  a 
3)erson  to  attend  merely  because  he  is  accomplished  in  a  particu- 
lar science,  art,  or  profession,  would  subject  the  same  individual 
"to  be  called  upon  in  every  cause  in  which  any  question  in  his 
department  of  knowledge  is  to  be  solved.  Thus,  the  most  emi- 
nent physician  might  be  compelled  merely  for  the  ordinary  wit- 
ness fee,  to  attend  from  the  remotest  part  of  the  district,  and 
give  his  opinion  in  every  trial  in  which  a  medical  question  would 
-arise.  This  is  so  unreasonable  that  nothing  but  necessity  can 
justify  it.  The  case  of  an  interpreter  is  analogous  to  that  of  an 
-expert.  It  is  not  necessary  to  say  what  the  court  would  do  if  it 
appeared  that  no  other  interpreter  could  be  obtained,  by  reason- 
able effort.  Such  a  case  is  not  made  as  the  foundation  of  this 
motion.  It  is  well  known  that  there  are  in  Boston  many  native 
•Germans  and  others  skilled  in  both  the  German  and  English 
languages,  some  of  whom  it  may  be  presumed  might,  without 
•difficulty,  be  induced  to  attend  for  an  adequate  compensation." 

In  the  case  of  The  People  v.  Montgomery,  13  Ab.  Pr.  Rep., 
]!^.  S.,  207,  Montgomery  was  indicted  for  murder.  The  district 
attorney  had  procured  the  attendance  of  Dr.  Hammond  as  a  wit- 
■ness,  to  testify  professionally  in  the  cause,  who  was  paid,  or  to 
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be  paid,  tlie  sum  of  five  hundred  dollars  for  his  attendance  and 
service  as  such  vritness.  This  was  complained  of  as  an  irregular- 
ity. The  court  said,  E.  D.  Smith,  P.  J.,  delivering  the  opinion : 
"  We  do  not  see  that  the  calling  of  Dr.  Hammond  as  a  witness, 
and  the  payment  to  him  of  a  sufficient  sum  to  secure  his  attend- 
ance at  the  court  during  the  trial,  was  in  any  respect  an  irregu- 
larity or  did  any  wrong  to  the  prisoner.  It  seems  to  us  that  the 
district  attorney  was  acting  on  the  line  of  his  duty  as  public 
prosecutor  in  securing  the  attendance  of  a  proper  medical  wit- 
ness of  high  repute,  to  meet  the  distinguished  medical  experts- 
which  he  knew  the  prisoner  expected  to  call  on  his  side.  *  * 
The  district  attorney,  it  is  true,  might  have  acquired  the  attend- 
ance of  Dr.  Hammond  on  subpcena,  but  that  would  not  have 
sufficed  to  qualify  him  to  testify  as  an  expert,  with  clearness  and 
certainty,  upon  the  question  involved.  He  would  have  met  the 
requirement  of  a  subpcena  if  he  had  appeared  in  court  when  he 
was  required  to  testify,  and  give  proper  impromptu  answers  ta 
such  questions  as  might  then  have  been  put  to  him  in  behalf  of 
the  people.  He  could  not  have  been  required,  under  process  of 
subpoena,  to  examine  the  case  and  have  used  his  skill  and  knowl- 
edge to  enable  him  to  give  an  opinion  upon  any  points  of  the 
case,  nor  to  have  attended  during  the  whole  trial  and  attentively 
considered  and  carefully  heard  all  the  testimony  given  on  both 
sides,  in  order  to  qualify  him  to  give  a  deliberate  opinion  upon 
such  testimony  as  an  expert  in  respect  to  the  question  of  the 
sanity  of  the  prisoner.  Professional  witnesses,  I  suppose,  are 
more  or  less  paid  for  their  time  and  services  and  expenses,  when 
called  as  experts  in  important  cases,  in  all  parts  of  the  country." 

These  cases  go  far  to.  establish  the  position  contended  for  by 
the  appellant.  But,  on  the  other  hand,  the  case  of  Ex  jpwrte 
Dement,  decided  by  the  Supreme  Court  of  Alabama,  and  reported 
in  "The  Eeporter,"  vol.  5,  Jan.  30,  1878,  p.  138,  decides  that  a 
physician  or  surgeon  may  be  compelled  to  testify  as  an  expert, 
where  the  testimony  is  relevant  to  a  cause  pending  before  a 
judicial  tribunal,  without  being  paid  as  for  a  professional  opinion. 

Having  thus  considered  the  cases  that  have  come  under  our 
notice,  bearing  on  the  subject,  it  may  be  well  to  look  at  the 
works  of  text  writers,  for  they  furnish,  at  least,  some  evidence 
of  what  the  law  is. 

In  1  Taylor's  Principles  of  Medical  Jurisprudence,  p.  19,  it  is 
said  that,  "  Before  being  sworn  to  deliver  his  evidence,  a  hiedical 
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or  scientific  witness  may  claim  the  payment  of  his  customary 
fees,  unless  an  arrangement  has  already  been  rhade  between  him 
and  the  solicitors  who  have  sent  him  a  subpoena.  These  fees  are 
generally  made  a  matter  of  private  arrangement  between  the 
witness  and  the  attorney."  This  clearly  implies  that  he  is  to  be 
paid  his  customary  fees  for  an  opinion,  and  that  he  may  demand 
payment  before  delivering  his  evidence.  But  we  doubt  whether 
he  could  make  the  demand  before  being  sworn ;  for  he  might  be 
called  upon  to  prove  some  fact  within  his  knowledge. 

In  the  Jurisprudence  of  Medicine,  in  its  relation  to  the  Law  of 
Contracts,  Torts  and  Evidence,  by  John  Ordronaux,  sections  114, 
115,  it  is  said  :  "  But  once  put  upon  the  stand  as  a  skilled  witness, 
his "  (the  physician's)  "  obligation  to  the  public  now  ceases,  and 
he  stands  in  the  position  of  any  professional  man  consulted  in 
relation  to  a  subject  upon  which  his  opinion  is  sought.  It  is 
evident  that  the  skill  and  professional  experience  of  a  man  are  so 
far  his  individual  capital  and  property,  that  he  cannot  be  com- 
pelled to  bestow  it  gratuitously  upon  any  party.  Neither  the 
public,  any  more  than  a  private  person,  have  a  right  to  extort 
services  from  him  in  the  line  of  his  profession,  without  adequate 
compensation.  On  the  witness  stand,  precisely  as  in  his  office, 
his  opinion  may  be  given  or  withheld  at  pleasure,  for  a  skilled 
witness  cannot  be  compelled  to  give  an  opinion,  nor  committed 
for  contempt  if  he  refuses  to  do  so.  *  *  As  the  result  of  the 
foregoing  conclusions,  it  may  be  said  that  a  witness  who  is  called 
in  an  action  to  depose  to  a  matter  of  opinion,  depending  on  his 
skill  in  a  particular  trade,  has,  before  he  is  examined,  a  right  to 
demand,  from  the  party  calling  him,  a  compensation  for  his 
services,  for  there  is  a  wide  distinction  between  a  witness  thus 
called,  and  a  witness  who  is  called  to  depose  to  facts  which  he 
saw." 

Then  follow  the  remarks  of  Maule,  J.,  in  the  case  of  Webb  v. 
Page,  which  have  already  appeared  in  this  opinion. 

In  2  Phil.  Ev.,  4th  Am.  ed.,  p.  828,  it  is  said  :  "  With  respect 
to  compensation  for  loss  of  time,  the  general  rule  is,  that  it  ought 
not  to  be  allowed,  though  some  compensation  has  been  usually 
■  allowed  to  medical  men  and  attorneys,  but  not  to  others.  And 
there  seems  to  be  a  reasonable  distinction  between  the  case  of  a 
witness  called  to  depose  to  a  fact,  and  one  who  is  called  to  speak 
to  a  matter  of  opinion,  depending  on  his  skill  in  a  particular  pro- 
fession or  trade ;  the  former  is  bound,  as  a  matter  of  public  duty, 
Vol.  II.— 13 
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to  speak  to  the  fact  which  has  occurred  within  his  knowledge ; 
but  the  latter  is  under  no  such  obligation,  and  is  selected  by  the 
party  to  give  his  opinion  merely,  and  he  is  entitled,  therefore,  to 
demand  a  compensation  for  loss  of  time." 

In  1  Eedlield  Wills,  note  46  to  par.  51,  pp.  154r-5,  the  author 
says  the  following  propositions  may  be  of  interest : 

"  1.  It  is  clear  that  experts  are  not  obliged  to  give  testimony 
upon  mere  speculative  grounds,  and  where  they  have  no  personal 
knowledge  of  the  facts  in  the  case.  If  they  have  had  personal 
knowledge  of  the  testator,  it  may  fairly  be  regarded  as  amount- 
ing to  the  knowledge  of  facts.  But  unless  that  is  the  case,  a 
medical  witness  is  not  obliged  to  obey  the  ordinary  witness  sub- 
poena, and  will  not  be  held  in  contempt  for  disobeying  it.  This 
has  been  so  ruled  at  nisi  j>rius  in  England  within  the  last  few 
years. 

"  2.  The  expert  is  not  obliged  to  examine  books  and  prece- 
dents, with  a  view  to  qualify  himself  to  give  testimony ;  nor  is 
he  obliged  to  examine  into  the  facts  of  cases  by  personal  inspec- 
tion of  individuals  whose  state  may  be  the  subject  of  controversy 
in  courts. 

"  3.  It  being  pui'ely  matter  of  conventional  arrangement 
between  professional  experts  and  those  who  desire  to  employ 
them  as  witnesses,  both  in  regard  to  their  acting  as  such,  and  also 
their  making  prej)aration  to  enable  them  to  give  such  testimony 
in  the  market,  and  its  price  is  likely  to  range  somewhat  accord- 
ing to  its  ability  to  aid  one  or  other  of  the  parties  litigant.  The 
tendency  of  this  is  to  render  it  partizan  and  one-sided,  as  a 
general  thing." 

Judge  Eedfield  in  no  manner  dissents  from  the  above  propo- 
sitions as  legal  ones,  but  suggests,  not  that  experts  are  not  entitled 
to  be  paid,  but  that  the  law  should  be  so  changed  "  that  this  class 
of  witnesses  should  be  selected  by  the  court,  and  that  this  should 
be  done  wholly  independent  of  any  nomination,  recommendation 
or  interference  of  the  parties,  as  much  so,  to  all  intents,  as  are 
jurors.  To  this  end,  therefore,  the  compensation  of  scientific 
experts  should  be  fixed  by  statute,  or  by  the  court,  and  paid  out 
of  the  public  treasury,  and  either  charged  to  the  expenses  of  the 
trial,  as  part  of  the  costs  of  the  cause,  or  not,  as  the  legislature 
shall  deem  the  wisest  policy." 

Iowa  has  legislated  upon  the  subject,  so  that  the  court  is  to  fix 
the  compensation,  with  reference  to  the  time  employed  and  the 
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■degree  of  learning  or  skill  required :  Snyder  v.  Iowa  City,  40 
Iowa,  646. 

These  elementary  authorities,  and  the  cases  of  Webb  v.  Page, 
The  People  v.  Montgomery,  and  In  the  matter  of  Roelher,  supra, 
clearly  and  unmistakably  point  to  the  conclusion  that  the  appel- 
lant was  not  bound  to  give  his  professional  opinion  without 
having  been  paid  therefor. 

It  would  seem,  on  general  principles,  that  the  knowledge  and 
learning  of  a  physician  should  be  regarded  as  his  property,  which 
ought  not  to  be  extorted  from  him,  in  the  form  of  opinion,  with- 
■  out  just  compensation.  It  was  said  by  this  court  of  an  attorney 
in  the  case  of  Webb  v.  JBaird,  6  Ind.,  13 :  "  To  the  attorney,  his 
profession  is  his  means  of  livelihood.  His  legal  knowledge  is  his 
■capital  stock." 

The  property  which  an  attorney  or  physician  may  have  in  his 
professional  knowledge,  if  it  is  to  be  regarded  in  the  light  of 
property,  may  not  be  of  a  tangible,  corporeal  character ;  it  may 
be  neither  goods  nor  chattels,  lands  nor  tenements,  but  it  may, 
nevertheless,  be  property.  A  party  who  has  a  copyright  in  a 
ibook  has  a  property,  which  consists,  not  in  the  right  to  the  book 
merely,  but  to  the  exclusive  right  of  multiplying  copies  thereof : 
2  Cooley's  Bl.  Com.,  405  ;  Curtis's  Copyright,  13 ;  Copinger  Law 
•of  Copyright,  1,  note  a. 

The  question  has  been  considered  thus  far  only  upon  general 
principles  of  law.  "We  proceed  now  to  test  it  by  the  constitution 
■of  the  state.  Section  21  of  the  bill  of  rights  provides  that,  "No 
man's  particular  services  shall  be  demanded  without  just  com- 
jpensation." 

In  Israel  v.  The  State,  8  Ind.,  467,  it  was  held  that  the  ser- 
vices of  witnesses  in  criminal  cases  were  not  "particular  services," 
within  the  meaning  of  the  constitution.  This  is  conceded.  "Wit- 
nesses who  know  anything  of  a  case,  however  high  or  low,  rich 
•  or  poor,  learned  or  unlearned,  they  may  be,  or  whether  occupy- 
ing public  or  private  stations  in  life,  all  stand  upon  an  equality 
in  this  respect,  and  must  attend  as  witnesses,  without  other  com- 
pensation than  that  provided  by  law.  This  is  a  burden  that  falls 
upon  all  alike.  The  witnesses  are  bound  to  attend,  and,  in  the 
language  of  some  of  the  authorities  before  cited,  "speak  to  the 
facts  which  have  occurred  within  their  knowledge."  But  the 
-case  decides  nothing  upon  the  point  here  involved.  The  case  of 
JBVythe  V.  The  State,  4  Ind.,  625,  however,  is  exactly  in  point  in 
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principle..  There  Blythe,  an  attorney  of  the  court,  was  appointed^ 
to  defend  a  pauper  on  the  charge  of  larceny.  Blythe  denied  the 
right  of  the  state,  or  the  court,  to  demand  his  professional  ser- 
Tices  without  compensation,  and  refused  to  act.  For  this  refusal 
the  court  adjudged  him  guilty  of  contempt.  This  court  held,, 
under  the  provision  of  the  constitution  above  set  out,  that  he- 
was  not  bound  to  perform  the  service. 

In  Webh  V.  Baird,  6  Ind.,  13,  Baird  had  been  appointed  tO' 
defend  a  pauper,  on  a  criminal  charge,  and  had  performed  the- 
service  ;  and  the  question  involved  was,  whether  he  was  entitled 
to  compensation  from  the  county.  Judge  Stuart  said,  in  deliver- 
ing the  opinion  of  the  court,  "  that  any  class  should  be  paid  for 
their  particular  services  in  empty  honors,  is  an  absolute  idea, 
belonging  to  another  age  and  to  a  state  of  society  hostile  to- 
liberty  and  equal  rights.  To  the  attorney,  his  profession  is  his- 
means  of  livelihood.  His  legal  knowledge  is  his  capital  stock. 
His  professional  services  are  no  more  at  the  mercy  of  the  public^ 
as  to  remuneration,  than  are  the  goods  of  the  merchant  or  the- 
crops  of  the  farmer,  or  the  wares  of  the  mechanic.  The  law 
which  requires  gratuitous  services  of  a  particular  class  in  effect 
imposes  a  tax  to  that  extent  upon  such  class,  clearly  in  violation 
of  the  fundamental  law,  which  provides  for  a  uniform  and  equal 
rate  of  assessment  and  taxation  upon  all  the  citizens." 

But,  if  the  professional  services  of  a  lawyer  cannot  be  required 
in  a  civil  or  criminal  case  without  compensation,  how  can  the 
professional  services  of  a  physician  be  thus  required  ?  Is  not  his 
medical  knowledge  his  capital  stock  ?  Are  his  professional  ser- 
vices more  at  the  mercy  of  the  piiblic  than  the  services  of  a. 
lawyer  %  "When  a  physician  testifies  as  an  expert,  by  giving  his- 
opinion,  he  is  performing  a  strictly  professional  service.  To  be 
sure,  he  performs  that  service  under  the  sanction  of  an  oath.  So- 
does  the  lawyer  when  he  performs  any  service  in  a  cause.  The 
position  of  a  medical  witness,  testifying  as  an  expert,  is  much 
more  like  that  of  a  lawyer  than  that  of  an  ordinary  witness,  testi- 
fying to  facts.  The  purpose  of  his  service  is  not  to  prove  facts 
in  the  cause,  but  to  aid  the  court  or  jury  in  arriving  at  a  proper 
conclusion  from  facts  otherwise  proved.  Is  not  this  also  the 
province  and  business  of  an  attorney  ?  And  are  not  the  services 
of  each  equally  "particular?"  All  attempts  to  make  a  difference 
in  the  two  cases  are  but  losing  sight  of  the  substance,  and  grasp-  , 
ing  at  the  shadow. 
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If  physicians  or  surgeons  can  be  compelled  to  render  profes- 
sional services  by  giving  their  opinions  on  the  trial  of  criminal 
<5auses,  without  compensation,  then  an  eminent  physician  or 
surgeon  may-  be  compelled  to  go  to  any  part  of  the'  state,  at  any 
and  all  times,  to  render  such  service,  without  other  compensation 
than  such  as  he  may  recover,  as  ordinary  witness  fees,  from  the 
•defendant  in  the  prosecution,  depending  upon  his  conviction  and 
ability  to  pay.  This,  under  the  general  principles  of  law  and  the 
constitution  of  the  state,  he  cannot  be  compelled  to  do.  If  he 
knows  facts  pertinent  to  the  case  to  be  tried,  he  must  attend  and 
testify  as  any  other  witness.  In  respect  to  facts  within  the 
knowledge,  his  qualifications  as  a  physician  or  surgeon  are 
entirely  unimportant.  In  respect  to  facts,  as  before  stated,  he 
stands  upon  an  equality  with  all  other  witnesses,  and  the  law,  as 
well  as  his  duty  to  the  public,  requires  him  to  attend  and  testify 
for  such  fees  as  the  legislature  has  provided.  Not  so,  however, 
in  respect  to  his  professional  opinions.  In  giving  them,  he  is 
performing  a  "  particular "  service,  which  can  not  be  demanded 
•of  him  without  compensation. 

The  13th  section  of  the  bill  of  rights  provides  that,  in  all 
•criminal  prosecutions,  the  accused  shall  have  the  right  to  have 
■compulsory  process  for  obtaining  witnesses  in  his  favor. 

This  prosecution  has  no  bearing  upon  the  question  involved. 
The  term  "  witnesses,"  as  thus  used,  was  used*  in  its  ordinary 
«ense,  as  embracing  those  who  know  or  are  supposed  to  know 
«ome  fact  or  facts  pertinent  to  the  cause.  But  the  physician  or 
surgeon,  when  giving  his  professional  opinion  in  a  court,  does 
not,  as  before  stated,  occupy  the  position  of  a  witness  testifying 
to  facts.  He  performs  the  service  under  oath,  to  be  sure,  and 
this  is  the  only  circumstance  from  which  he  can  be  called  a  wit- 
ness at  all.  So  the  judge  upon  the  bench,  the  lawyer  at  the  bar, 
-and  the  jury  in  the  jury-box,  all  perform  their  services  under 
oath. 

It  is  not  necessary  to  determine  in  this  case  whether  all  classes 
-of  experts  can  require  payment  before  giving  their  opinions  as 
;such.  It  is  sufficient  to  say  that  physicians  and  surgeons  whose 
opinions  are  valuable  to  them  as  the  source  of  their  income  and 
livelihood,  can  not  be  compelled  to  perform  service  by  giving 
:fiuch  opinions  in  a  court  of  justice  without  such  payment. 

The  appellant  could  not  have  been  legally  required  to  answer 
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the  questions  propounded  to  him,  without  compensation,  and  his- 
commitment  for  contempt  was  erroneous. 

The  judgment  below  is  reversed  and  the  cause  remanded. 
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(41  Wis.,  430.) 

EvTDENCB :    Degree  of  proof —  Measonable  dovbt  —  Erroneous  cha/rge. 

A  charge  that  "In  order  to  convict,  the  evidence  should  be  such  as  to  con- 
vince you,  as  reasonable  men,  that  the  charge  is  true.  If,  as  reasonable 
men,  guided  hy  that  prudence  and  reason  wMeh  govern  you  in  ilie  ordinwry 
conduct  of  your  affairs,  you  have  a  doubt  of  the  defendant's  guilt,  you 
should  acquit,"  is  erroneous.  The  jury  might  well  have  understood  f  rem- 
it that  if  in  their  ordinary  affairs  they  would,  upon  the  evidence  before 
them,  adopt  and  act  upon  the  hypothesis  that  the  accused  was  guilty  ot 
the  crime  charged,  they  should  convict  him. 

Lton,  J.  The  plaintiff  in  error  was  tried  upon  an  information' 
charging  him  with  the  crime  of  rape,  and  was  convicted  thereof, 
and  sentenced  to  imprisonment  for  a  term  of  years  in  the  state 
prison.  The  judgment  comes  here  for  review  on  a  writ  of" 
error. 

On  the  trial  the  judge  instructed  the  jury  (among  other  things)- 
as  follows :  "  In  order  to  convict,  the  evidence  should  be  such 
as  to  convince  you,  as  reasonable  men,  that  the  charge  in  the 
information  is  true.  If,  as  reasonable  men,  guided  hy  that  pric- 
dence  and  reason  which  govern  you  in  the  ordinary  conduct  of 
your  affairs,  you  have  a  doubt  of  the  defendant's  guilt,  you' 
should  acquit." 

One  of  the  errors  assigned^s  the  giving  of  the  above  instruc- 
tion. 

"Without  doing  any  violence  to  the  language  of  the  above 
instruction,  we  think  the  jury  might  well  have  understood  from 
it  that  if,  in  their  ordinary  affairs  they  would,  on  the  evidence 
before  them,  adopt  and  act  upon  the  hypothesis  that  the  plaintiff 
in  error  was  guilty  of  the  crime  charged,  they  should  convict 
him.  It  may  be  the  learned  circuit  judge  did  not  intend  to  lay 
down  that  proposition  ;  yet,  if  the  instruction  might  reasonably 
have  been  so  understood  by  the  jury,  the  effect  upon  the  ju'dg- 
.  ment  is  the  same  as  though  the  proposition  had  been  stated  in. 
unmistakable  language. 
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It  seems  to  us  that  the  proposition  is  unsound,  and  that  the 
instruction  exposed  the  plai»tiff  in  error  to  conviction  on  insuffi- 
cient evidence.  The  truth  is,  that  in  their  ordinary  affairs,  men 
accept  and  are  entirely  satisfied  with  less  conclusive  evidence  of 
the  existence  of  the  facts  which  control  their  action,  than  they 
would  accept  or  be  satisfied  with  in  affairs  of  greater  importance. 
The  more  important  the  matter,  the  closer  will  be  the  scrutiny 
of  the  evidence;  and  such  scrutiny  may  develop  reasonable 
doubts  of  the  existence  of  the  facts  which  otherwise  would  not 
have  arisen. 

To  illustrate,  suppose  a  person  cognizant  of  the  evidence  in 
this  case  were  determining  whether  he  would  employ  the  plain- 
tiff in  error  as  his  servant.  If  the  latter  is  innocent  of  the  crime 
charged,  such  person  would  so  employ  him ;  if  guilty,  he  would 
not.  This  is  an  ordinary  affair,  which  does  not  call  for  any  very 
close  or  careful  scrutiny  of  evidence ;  and  the  positive  testimony 
of  the  prosecutrix,  that  the  plaintiff  in  error  ravished  her,  might 
be  satisfactory  proof  of  his  guilt.  But  make  it  the  duty  of  such 
person  to  scan  the  evidence  with  the  greatest  caution  and  care, 
and  he  might  discover  in  it  that  which  would  raise  very  grave 
doubts  in  his  mind  of  the  guilt  of  the  accused. 

A  person  accused  of  crime  is  entitled  to  have  the  evidence 
against  him  closely  and  carefully  considered,  and  can  only  be 
lawfully  convicted  when,  after  such  scrutiny,  the  jury  can  say 
upon  their  oaths  that  the  evidence  leaves  in  their  minds  no  rea- 
sonable doubt  of  the  guilt  of  the  accused.  The  absence  of  the 
doubt  of  guilt,  when  the  measure  and  limit  of  the  scrutiny  is 
that  which  reasonable  men  would  exercise  in  the  ordinary  affairs 
of  life,  is  not  sufficient,  for  it  does  not  necessarily  result  there- 
from that  the  evidence  properly  considered  would  leave  no  such 
doubt. 

This,  therefore,  is  the  infirmity  of  the  instruction.  It  gave  a 
wrong  basis  or  stand-point  from  which  the  jury  were  to  deter- 
mine the  presence  or  absence  of  a  reasonable  doubt,  and  exposed 
the  plaintiff  in  error  to  a  conviction  on  insufficient  evidence.  If 
the  learned  circuit  judge  desired  to  make  use  of  any  such  analogy, 
he  should  have  told  the  jury  that  it  was  their  duty  to  scrutinize 
the  evidence  with  the  utmost  caution  and  care,  bringing  to  that 
duty  the  reason  and  prudence  which  they  would  exercise  in  the 
most  important  affairs  of  life — in  fact,  all  the  judgment,  caution 
and  discrimination  they  possessed ;  and  then,  unless  they  could 
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say  from  that  stand-point,  that  the  evidence  failed  to  impress 
their  minds  with  any  reasonable  doubt  of  guHt,  they  should 
acquit  the  accused.  Had  such  an  instruction  been  given  and 
observed,  a  verdict  of  acquittal  might  have  been  rendered,  for  a 
careful  scrutiny  of  the  whole  testimony  might  well  have  left  a 
reasonable  doubt  whether  the  elements  of  force  entered  into  the 
transaction  upon  which  the  information  is  predicated,  if  there 
was  any  such  transaction. 

The  foregoing  views  are  sustained  by  authority.  In  the  recent 
case  of  State  v.  Hour,  decided  by  the  Supreme  Court  of  Nevada, 
an  abstract  of  which  will  be  found  in  the  LaM'  and  Equity 
Reporter,  "Vol.  3,  'So.  14  (p.  422),  the  court,  in  a  careful  and 
extended  review  of  the  authorities,  held  the  following  instruc- 
tion erroneous  :  "  By  reasonable  doubt,  is  meant  such  a  doubt 
as  would  govern  or  control  you  in  your  business  transactions  or 
usual  pursuits  of  life."  The  court,  by  Hawley,  0.  J.,  say  that, 
"  to  ascertain  the  truth  of  any  given  proposition  with  reference 
to  the  ordinary  and  usual  business  transactions  of  life,  men  are 
governed  and  controlled  as  juries  are  in  deciding  civil  cases,  by  a 
preponderance  of  evidence.  Men  frequently  act  "  in  the  busi- 
ness transactions  or  usual  pursuits  of  life  "  without  any  firm  or 
settled  conviction  that  the  conclusion  upon  which  they  act  is  cor- 
rect. *  *  *  The  preponderance  or  weight  of  testimony 
upon  which  men  would  ordinarily  be  willing  to  act  in  "their 
business  transactions  or  in  the  usual  pursuits  of  life,"  is  not  the 
rule  that  should  govern  jurors  in  de6iding  questions  that  involve 
the  life  or  liberty  of  an  individual.  This  case  expressly  over- 
rules that  of  State  v.  Millain,  3  ISTev.,  409,  in  which,  without 
argument  or  citation  of  authority,  the  same  court,  in  1867, 
upheld  a  similar  instruction  in  a  criminal  case. 

On  similar  reasoning  it  was  held,  in  Jane  v.  The  Common- 
wealth, 2  Met.  (Ky.),  30,  that  the  following  instruction  was 
erroneous  : 

"  The  jury  should  weigh  and  consider  all  the  facts  and  circum- 
stances proven  to  their  satisfaction,  in  connection  and  combina- 
tion, and  should  hold  them  and  pass  judgment  on  them  in  that 
condition ;  and  if  the  conclusions  from  the  facts  and  circum- 
stances so  proven  to  their  satisfaction  be,  that  there  is  that 
degree  of  certainty  in  the  case  that  they  would  act  on  it  in  their 
own  grave  and  important  concerns,  that  is  the  degree  of  cer- 
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tainty  whioli  the  law  requires,  and  which  will  justify  and  war- 
rant them  in  returning  a  verdict  of  guilty. 

We  are  aware  that  the  language  of  the  instruction  in  the 
present  case  is  not  the  same  as  in  the  Nevada  and  Ecntucky 
«ases,  and  perhaps  a  close  analysis  of  it  might  disclose  a  different 
meaning.  But  it  was  addressed  to  men  who  had  no  opportunity 
for  close  analysis,  and  who,  as  already  observed,  might  well  have 
imderstood  it  as  asserting  the  rule  of  the  instructions  in  those 
cases. 

Several  other  questions  of  importance  were  argued  at  the  bar, 
but  we  feel  ourselves  relieved  from  the  duty  of  passing  upon 
them. 

Because  of  such  erroneous  instruction,  the  judgment  of  the 
circuit  court  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

By  the  couet.     So  ordered. 


Commonwealth  v.  Hawbs. 

(13  Bush.  [Ky.],  697.) 

Extradition. 


The  respondent  was  extradited  from  Canada  under  the  Ashburton  treaty  of 
1842,  to  be  tried  on  three  separate  indictments  for  forgery.  On  two  of 
these  he  was  tried  and  acquitted,  and  the  third  was  dismissed.  It  was 
then  sought  to  try  him  for  embezzlement,  there  being  then  pending 
against  him  indictments  of  embezzlement  and  uttering  forged  paper.  On 
motion  of  the  respondent,  based  on  affidavits  showing  the  facts  of  the 
extradition,  it  was  held  that  he  was  entitled  to  be  discharged  from  arrest 
and  afforded  a  reasonable  opportunity  to  return  to  Canada  before  any 
proceedings  could  be  taken  against  him  on  any  charge  not  named  in  the 
warrant  of  extradition. 

Lindsay,  C.  J.  Smith  N.  Hawes  stood  indicted  in  the  Kenton 
■criminal  court  for  uttering' forged  paper,  for  embezzlement,  and 
^Iso  upon  four  separate  and  distinct  charges  of  forgery.  He 
was  found  to  be  a  resident  of  the  town  of  London,  in  the  Domin- 
ion of  Canada,  and  in  February,  1877,  was  demanded  by  the 
President  of  the  United  States,  and  surrendered  by  the  Canadian 
■authorities,  to  answer  three  of  said  charges  of  forgery.  As  to 
the  fourth  charge,  the  evidence  of  his  criminality  was  not  deemed 
sufficient,  and  that  alleged  offense  was  omitted  from  the  warrant 
■of  extradition.     The  demand  and  surrender  were  made  in  virtue 


202  AMERICAN  CRIMINAL  REPORTS. 

of  and  pursuant  to  the  10th  article  of  the  treaty  concluded 
August  9,  184:2,  between  the  Kingdom  of  Great  Britain  and  the 
United  States  of  America. 

The  attorney  for  the  commonwealth  caused  two  of  the  indict- 
ments for  forgery  to  be  dismissed.  Hawes  was  regularly  tried' 
under  each  of  the  remaining  two,  and  in  each  case  a  judgment  of 
acquittal  was  rendered  in  his  favor  upon  verdicts  of  not  guilty. 

After  all  this,  however,  the  officers  of  Kenton  county  con- 
tinued to  hold  him  in  custody ;  and  finally,  on  motion  of  the 
attorney  for  the  commonwealth,  one  of  the  indictments  for 
embezzlement  was  set  down  to  be  tried  on  the  6th  day  of  July,. 
1877.  Further  action  was  postponed  from  time  to  time  until 
the  21st  of  August,  1877,  when  Hawes  presented  his  affidavit 
setting  out  all  the  facts  attending  his  surrender  and  the  purposes- 
for  which  it  was  made,  and  moved  the  court  to  continue  all  the 
indictments  then  pending  against  him,  and  to  surrender  him  to 
the  authorities  of  the  United  States,  to  be  by  them  returned,  or 
permitted  to  return,  to  his  domicile  and  asylum  in  the  Dominion 
of  Canada.  This  motion  was  subsequently  modified  to  the  extent 
that  the  court  was  asked  to  set  aside  the  returns  of  the  sheriff  on 
the  varioiis  bench  warrants  under  which  he  had  been  arrested, 
and  to  release  him  from  custody.  The  court,  in  effect,  sustained 
this  modified  motion,  and  ordered  "  That  the  cases  of  the  Com- 
inonwealih  of  M^entucky  v.  Smith  Jf.  Hawes,  for  embezzlement 
and  for  uttering  forged  instruoients  with  intent,  etc.,  be  con- 
tinued, and  be  not  again  placed  on  the  docket  for  trial,  and  that 
said  Hawes  be  not  held  in  custody  until  the  further  order  of  this 
court." 

From  said  order  the  commonwealth  has  prosecuted  this  appeal. 
It  is  not  final  in  its  nature,  but  under  the  provisions  of  sections 
335  and  337  of  the  Criminal  'Code  of  Practice  it  may,  neverthe- 
less, be  reviewed  by  this  court. 

•It  was  the  opinion  of  the  learned  judge  (Jackson),  who  pre- 
sided in  the  court  below,  that  the  16th  article  of  the  treaty  of 
1842  impliedly  prohibited  the  government  of  the  United  State* 
and  the  commonwealth  of  Kentucky  from  proceeding  to  try 
Hawes  for  any  other  offense  than  one  of  those  for  which  he  had 
been  extradited,  without  first  affording  him  an  opportunity  to 
return'  to  Canada ;  and  that  he  could  not  be  lawfully  held  in 
custody  to  answer  a  charge  for  which  he  could  not  be  put  upon 
trial. 
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Tlie  correctness  of  this  opinion  depends  on  tlie  true  construc- 
tion of  the  10th  article  of  the  treaty,  and  also  on  the  solution  of 
the  question  as  to  how  far  the  judicial  tribunals  of  the  federal 
and  state  governments  are  required  to  take  cognizance  of,  and  in 
proper  cases  to  give  effect  to  treaty  stipulations  between  our 
own  and  foreign  governments. 

Section  2,  article  6  of  the  federal  constitution  declares  that, 
"  This  constitution,  and  the  laws  of  the  United  States  made  in 
pursance  thereof,  and  all  treaties  made,  or  which  may  be  made 
under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land,  and  the  judges  of  every  state  shall  be  bound 
thereby,  anything  in  the  constitution  and  laws  of  any  state  to  the 
contrary  notwithstanding."  It  will  thus  be  seen  that  with  us  a 
public  treaty  is  not  merely  a  compact  or  bargain  to  be  carried 
out  by  the  executive  and  legislative  departments  of  the  general 
government,  but  a  living  law,  operating  upon  and  binding  the 
judicial  tribunals,  state  and  federal,  and  the  tribunals  are  under 
the  same  obligations  to  notice  and  give  it  effect  as  they  are  to 
notice  and  enforce  the  constitution  and  the  laws  of  congress  made 
in  pursuance  thereof. 

"  A  treaty  is,  in  its  nature,  a  compact  between  two  nations, 
.  and  not  a  legislative  act.  It  does  not  generally  effect  of  itself 
the  object  to  be  accomplished,  especially  so  far  as  its  object  is 
infra-territorial,  but  is  carried  into  execution  by  the  sovereign 
powers  of  the  respective  parties  to  the  instrument.  In  the 
United  States  a  different  principle  is  established.  Our  constitu- 
tion declares  a  treaty  to  be  the  law  of  the  land.  It  is  conse- 
quently to  be  regarded  in  the  courts  of  justice  as  equivalent  to  an 
act  of  the  legislature  whenever  it  operates  of  itself,  without  the 
aid  of  any  legislative  provision :"  Foster  v.  Neilson,  2  Peters, 
253,  per  Chief  Justice  Marshall. 

When  it  is  provided  by  treaty  that  certain  acts  should  not  be 
done,  or  that  certain  limitations  or  restrictions  shall  not  be  dis- 
regarded or  exceeded  by  the  contracting  parties,  the  compact  does 
not  need  to  be  supplemented  by  legislative  or  executive  action, 
to  authorize  the  courts  of  justice  to  decline  to  override  those 
limitations  or  to  exceed  the  prescribed  restrictions,  for  the  pal- 
pable and  all-sufficient  reason  that  to  do  so  would  be  not  only  to 
violate  the  public  faith,  but  to  transgress  the  "  supreme  law  of 
the  land." 

A  different  rule  seems  to  have  been  initiated  in  the  case  of 
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Caldwell  (8  Blatchford  C.  C.  Keports,  131) ;  but  the  real  deci- 
sion rendered  in  that,  as  in  the  subsequent  case  of  Lawrence  (13 
Blatchford  C.  C.  Keports,  295),  decided  by  the  same  judge,  was, 
that  extradition  proceedings  had  pursuant  to  the  treaty  under 
consideration  do  not,  by  their  nature,  secure  to  the  person  sur- 
rendered immunity  from  prosecution  for  an  offense  other  than 
the  one  upon  which  the  surrender  is  made ;  and  the  intimation  in 
Caldwell's  case  that  the  judiciary  may  leave  it  to  the  executive 
department  to  interfere  to  preserve  and  protect  the  good  faith  of 
the  government  in  a  case  like  this,  is  at  the  most  but  a  dictum. 

The  10th  article  of  the  treaty  of  1842  is  as  follows :  "  It  is 
agreed  that  the  United  States  and  Her  Britannic  Majesty  shall, 
upon  mutual  requisitions  by  them  or  their  ministers,  officers,  or 
authorities,  respectively  made,  deliver  up  to  justice  all  persons 
who,  being  charged  with  the  crime  of  murder,  or  assault  with 
intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or 
forgery,  or  the  utterance  of  forged  paper,  committed  within  the 
jurisdiction  of  either,  shall  seek  an  asylum,  or  shall  be  found 
within  the  territories  of  the  other ;  provided  that  this  shall  only 
be  done  upon  such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  apprehension  and  commitment  for 
trial,  if  the  crime  or  offense  had  there  been  committed ;  and  the 
respective  judges  and  other  magistrates  of  the  two  governments 
shall  have  power,  jurisdiction,  and  authority,  upon  complaint 
made  under  oath,  to  issue  a  warrant  for  the  apprehension  of  the 
fugitive  or  person  so  charged,  that  he  may  be  brought  before 
such  judges  or  other  magistrates  respectively,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered ;  and  if,  on 
such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the 
diarge,  it  shall  be  the  duty  of  the  examining  judge  or  magistrate 
to  certify  the  same  to  the  proper  executive  authority,  that  a  war- 
rant may  issue  for  the  surrender  of  such  fugitive." 

It  will  be  seen  that  the  trial  and  punishment  of  the  surrendered 
fugitive  for  crimes  other  than  those  mentioned  in  the  treaty,  is 
not  prohibited  in  terms,  and  that  fact  is  regarded  as  of  control- 
ling importance  by  those  who  hold  to  the  view  that  Hawes  was 
not  entitled  to  the  immunity  awarded  him  by  the  court  below. 
But  if  the  prohibition  can  be  fairly  implied  from  the  language 
and  general  scope  of  the  treaty,  considered  in  connection  with 
the  purposes  the  contracting  parties  had  in  view,  and  the  nature 
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of  the  subject  about  which  they  were  treating,  it  is  entitled  to 
like  respect,  and  will  be  aa  sacredly  observed  as  though  it  was 
expressed  in  clear  and  unambiguous  terms. 

Public  treaties  are  to  be  fairly  interpreted,  and-  the  intention 
of  the  contracting  parties  to  be  ascertained  by  the  application  of 
the  same  rules  of  construction  and  the  same  course  of  reasoning 
which  we  apply  to  the  interpretation  of  private  contracts. 

By  the  enumeration  of  seven  well  defined  crimes  for  which 
extradition  may  be  had,  the  parties  plainly  excluded  the  idea  that 
demand  might  be  made  as  matter  of  right  for  the  surrender  of  a 
fugitive  charged  with  an  offense  not  named  in  the  enumeration, 
no  matter  how  revolting  or  wicked  it  may  be.  • 

By  providing  the  terms  and  conditions  upon  which  a  warrant 
for  the  arrest  of  the  alleged  fugitive  may  be  issued,  and  con- 
fining the  duty  of  making  the  surrender  to  cases  in  which  the 
evidence  of  criminality  is  sufficient,  according  to  the  laws  of  the 
place  where  such  fugitive  is  found,  to  justify  his  commitment 
for  trial,  the  right  of  the  demanding  government  to  decide 
finally  as  to  the  propriety  of  the  demand  and  as  to  the  evidences 
of  guilt,  is  as  plainly  excluded  as  if  that  right  had  been  denied 
by  express  language. 

It  would  scarcely  be  regarded  an  abuse  of  the  rules  of  con- 
struction, from  these  manifest  restrictions,  unaided  by  extrane- 
ous considerations,  to  deduce  the  conclusion  that  it  was  not 
contemplated  by  the  contracting  parties  that  an  extradited 
prisoner  should  under  any  circumstances  be  compelled  to  defend 
himself  against  a  charge  other  than  one  upon  which  he  is  sur- 
rendered, much  less  against  one  for  which  his  extradition  could 
not  be  demanded.  The  consequences  to  which  the  opposite  view 
may  lead,  though  by  no  means  conclusive  against  it,  are  never- 
theless to  receive  due  and  proper  weight. 

It  would  present  a  remarkable  state  of  the  case  to  have  one 
government  saying,  in  substance,  to  the  other,  "You  cannot 
demand  the  suri'ender  of  a  person  charged  with  embezzlement ; 
my  judges  or  other  magistrates  have  no  right  or  authority  upon 
such  a  demand,  either  to  apprehend  the  person  so  accused  or  to 
inquire  into  the  evidences  of  his  criminality,  and  if  they  should 
assume  to  do  so,  and  should  find  the  evidence  sufficient  to  sustain 
the  charge,  the  proper  executive  authority  could  not  lawfully 
issue  the  warrant  for  his  surrender.  But  you  may  obviate  this 
defect  in  the  treaty  by  resting  your  demand  upon  the  charge  of 
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forgery,  and  if  you  can  make  out  %  prima  facie  case  against  the 
fugitive,  you  may  take  him  into  custody,  and  then  without  a 
breach  of  faith,  and  without  violating  either  the  letter  or  spirit 
of  our  treaty,  compel  him  to  go  to  trial  upon  the  indictment  for 
the  non-extraditable  offense  of  embezzlement." 

And  if  this  indirect  mode  of  securing  the  surrender  of  persons 
guilty  of  other  than  extraditable  offenses  may  be  resorted  to,  or 
if  the  demand,  when  made  in  the  utmost  good  faith  to  secure 
the  custody  of  a  criminal  within  the  provisions  of  the  treaty, 
can  be  made  available  to  bring  him  to  justice  for  an  offense  for 
which  he  would  not  have  been  surrendered,  then  we  do  not  very 
well  see  ho^  either  government  can  complain  if  a  lawfully  extra- 
dited fugitive  should  be  tried  and  convicted  of  a  political  offense. 
Prosecutions  for  the  crime  of  treason  are  no  more  provided 
against  by  the  treaty  than  prosecutions  for  the  crime  of  embezzle- 
ment, or  the  offense  of  bribing  a  public  officer. 

Mr.  Fish,  in  his  letter  of  May  22,  1876,  to  Mr.  Hoffman,  in 
reference  to  the  extradition  of  Winslow,  attempts  to  meet  this 
difficulty  by  saying,  that  "  Neither  the  extradition  clause  in  the 
treaty  of  1794,  nor  in  that  of  1842  contains  any  reference  to 
immunity  for  political  offenses,  or  to  the  protection  of  asylum 
for  political  refugees.  The  public  sentiment  of  both  countries 
made  it  unnecessary.  Between  the  United  States  and  Great 
Britain  it  was  not  supposed  on  either  side  that  guaranties  were 
required  of  each  other  against  a  thing  inherently  impossible,  any 
more  than  by  the  laws  of  Solon,  was  a  punishment  deemed 
necessary  against  the  crime  of  parricide,  which  was  beyond  the 
possibility  of  contemplation." 

But  President  Tyler,  under  whose  administration  the  treaty  of 
1842  was  concluded,  evidently  thought  the  guaranties  of  immu- 
nity to  political  refugees  were  to  be  implied  from  the  treaty 
itself,  and  not  left  to  rest  alone  on  the  public  sentiment  of  the 
two  countries.  In  communicating  a  draft  of  the  treaty  to  the 
senate  for  its  ratification,  speaking  of  the  subject  of  extra- 
dition, he  said :  "  The  article  on  the  subject  in  the  proposed 
treaty  is  carefully  confined  to  such  offenses  as  all  mankind 
agree  to  regard  as  heinous  and  destructive  of  the  security  of  life 
and  property.  In  this  careful  and  specific  enumeration  of  crimes, 
the  object  has  been  to  exclude  all  pplitical  offenses,  or  criminal 
charges  arising  from  wars  or  intestine  commotions  —  treason, 
misprision  of  treason,  libels,  desertion  from  military  service,  and 
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•other  offenses  of  similar  character  are  excluded."  This  inter- 
pretation was  contemporaneous  with  the  treaty  itself,  and  deserves 
the  higher  consideration,  from  the  fact  that  it  was  contained  in 
a  paper  prepared  by  the  then  secretary  of  state,  Mr.  "Webster, 
who  represented  the  government  of  the  United  States  in  the 
negotiations  from  which  it  resulted. 

It  seems  also  that  the  treaty  was  understood  in  the  same  way 
by  the  British  parliament  in  1843.  The  act  of  parliament  of 
that  3'ear  passed  for  the  purpose  of  carrying  it  into  effect,  directed 
that  such  persons  as  should  thereafter  be  extradited  to  the  United 
States  should  be  delivered  "  to  such  person  or  persons  as  shall  be 
authorized  in  the  name  of  the  United  States  to  receive  the  per- 
son so  committed,  and  to  convey  him  to  the  United  States,  to  be 
tried  for  the  crime  of  which  such  person  shall  be  accused."  The 
precise  purpose  for  which  the  fugitive  is  to  be  surrendered  is  set 
out  in  exact  and  apt  language,  and  the  act  negatives  by  necessary 
implication  the  right  here  claimed,  that  the  person  surrendered 
may  be  tried  for  an  offense  different  from  that  for  which  he  was 
■extradited,  and  one  for  which  his  surrender  could  not  have  been 
■demanded. 

The  American  executive  in  1842,  and  the  British  parliament 
in  1843,  seem  to  have  been  impressed  with  the  conviction  that 
the  treaty  secured  to  persons,  surrendered  under  its  provisions, 
an  immunity  from  trial,  for  political  offenses,  far  more  stable  and 
•effectual  than  the  public  sentiment  of  the  two  countries.  Expe- 
rience had  taught  them  that,  in  times  of  intestine  strife  and  civil 
■commotions,  the  most  enlightened  public  sentiment  may  become 
warped  and  perverted,  just  as  it  had  taught  mankind  that  man  is 
sometimes  capable  of  committing  the  unnatural  crime  of  parri- 
cide, although  such  a  crime  seemed  impossible  to  the  great 
Athenian  law-giver.  And  this  view  was  adhered  to  by  congress 
in  1842,  when  the  general  law  providing  for  the  surrender  of 
3)ersons  charged  with  crime,  to  the  various  governments  with 
Tvhich  we  had  treaty  stipulations  on  that  subject,  was  passed. 
After  setting  out  the  necessary  prehminary  steps,  it  was  provided 
by  the  third  section  of  that  act,  that  "  It  shall  be  lawful  for  the 
secretary  of  state,  under  his  hand  and  seal  of  office,  to  order  the 
person  so  committed  to  be  delivered  to  such  person  or  persons  as 
*hall  be  authorized,  in  the  name  and  on  behalf  of  such  foreign 
government,  to  be  tried  for  the  crime  of  which  such  person  shall 
be  accused." 
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Tliis,  like  the  act  of  parliament,  declares  the  purpose  of  the, 
surrender  to  be,  that  the  alleged  offender  may  "  he  tried  for  the 
crime  of  which  such  person  shall  he  accused." 

The  maxim,  expressio  unius  est  exclusio  alterius,  may,  with 
propriety,  be  applied  to  each  of  these  acts ;  and,  read  in  the  light 
of  that  maxim,  they  are  persuasive,  at  least,  of  the  construction 
which,  up  to  1848,  the  two  contracting  parties  had  placed  on  the 
tenth  article  of  the  treaty. 

The  act  of  congress  is,  in  one  view,  more  important  than  the 
British  act  of  1843.  It  does  not  rest  alone  on  the  proper  inter- 
pretation of  a  particular  treaty,  and  may  be  regarded  as  a  legisla- 
tive declaration  of  the  American  idea  of  the  fundamental  or 
underlying  principles  of  the  international  practice  of  extra- 
dition. 

The  ancient  doctrine,  that  a  sovereign  state  is  bound  by  the 
laws  of  nations  to  deliver  up  persons  charged  with  or  convicted 
of  crimes  committed  in  another  country,  upon  the  demand  of  the 
state  whose  laws  they  have  violated,  never  did  permanently 
obtain  in  the  United  States.  It  was  supported  by  jurists  of  dis- 
tinction, like  Kent  and  Story,  but  the  doctrine  has  long  pre- 
vailed with  us,  that  a  foreign  government  has  no  right  to  demand 
the  surrender  of  a  violator  of  its  laws,  unless  we  are  under  obli- 
gations to  make  the  surrender  in  obedience  to  the  stipulations  of 
an  existing  treaty.  (Lawrence's  Wheaton  on  International  Law, 
233,  and  authorities  cited.)  As  said  by  Mr.  Gushing,  in  the  mat- 
ter of  Hamilton,  a  fugitive  from  justice  in  the  state  of  Indiana, 
"  It  is  the  established  rule  of  the  United  States  neither  to  grant 
nor  to  ask  for  extradition  of  criminals  as  between  us  and  any 
foreign  government,  unless  in  cases  for  which  stipulation  is 
made  by  express  convention."  (Opinions  of  Attorney-generals, , 
vol.  6,  431.) 

From  the  treatise  of  Mr.  Clarke  on  the  subject  of  extradition, 
we  feel  authorized  to  infer  that  this  is  the  English  theory ;  but 
whether  it  is  or  not,  that  government  certainly  would  not,  in  the 
absence  of  treaty  stipulations,  surrender  fugitives  to  a  govern- 
ment which,  like  ours,  will  refuse  to  reciprocate  its  acts  of 
comity  in  this  respect. 

The  right  of  one  government  to  demand  and  receive  from 
another  the  custody  of  an  offender  who  has  sought  asylum  upon 
its  soil,  depends  upon  the  existence  of  treaty  stipulations  between 
them,  and  in  all  cases  is  derived  from  and  is  measured  and 
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restricted  by  the  provisions,  express  and  implied,  of  the  treaty. 
The  fugitive  Ilawes,  by  becoming  an  inhabitant  of  the  Dominion 
of  Canada,  secured  the  protection  of  British  laws,  and  we  could 
only  demand  his  surrender  in  virtue  of  our  treaty  with  that  gov- 
ernment, and  we  held  him  in  custody  for  the  purposes  contem- 
])kted  by  that  treaty,  and  for  none  other.  He  was  surrendered 
to  the  authorities  of  Kentucky,  to  be  tried  upon  three  several 
indictments  for  forgery.  The  Canadian  authorities  were  of 
opinion  that  the  evidences  of  his  criminality  were  sufficient  to 
justify  his  commitment  for  trial  on  said  charge.  One  of  them 
the  commonwealth  voluntarily  abandoned.  He  was  tried  upon 
the  remaining  two,  and  found  not  guilty  in  each  case  by  the 
jury,  and  he  now  stands  acquitted  of  the  crimes  for  which  he 
was  extradited.  It  is  true,  he  was  in  court,  and  in  the  actual 
custody  of  the  officers  of  the  law  when  it  was  demanded  that  he 
should  be  compelled  to  plead  to  the  indictment  for  embezzle- 
ment. But  the  specific  purposes  for  which  the  protection  of  the 
British  laws  had  been  withdrawn  from  him,  had  been  fully 
accomplished,  and  he  claimed  that,  in  view  of  that  fact,  the 
period  of  his  extradition  had  been  determined ;  that  his  further 
detention  was  not  only  unauthorized,  but  in  violation  of  the 
stipulations  of  the  treaty  under  which  he  was  surrendered,  and 
that  the  commonwealth  could  not  take  advantage  of  the  custody 
in  which  he  was  then  wrongfully  held,  to  try  and  punish  him  for 
a  non-extraditable  offense. 

To  all  this  it  was  answered,  that  "  an  offender  against  the  jus- 
tice of  his  country  can  acquire  no  rights  by  defrauding  that  jus- 
tice ; "  that  "  between  him  and  the  justice  he  has  offended,  no 
rights  accrue  to  the  offender  by  flight.  He  remains  at  all  times, 
and  everywhere  liable  to  be  called  to  answer  to  the  law  for  his 
violations  thereof,  provided  he  comes  within  the  reach  of  its 
arm."  Such  is  the  doctrine  of  the  cases  of  Caldwell  and  Law- 
rence (8  and  13  Blatchford's  Keports),  and  of  the  case  of  Lagrave 
(59  New  York).  And  if  the  cases  of  Caldwell  and  Lawrence 
could  not  be  freed  from  the  complications  arising  out  of  the  resi- 
dence of  the  prisoners  within  the  territorial  limits  of  the  British 
crown,  and  the  fact  that  we  received  them  from  the  authorities 
of  the  British  government,  in  virtue  of  and  pursuant  to  treaty 
stipulations,  it  would  be  sound  doctrine  and  indisputable  law. 

But  did  Caldwell  or  Lawrence  come  within  the  reach  of  the 
arms  of  our  laws?  They  were  sui-rendered  to  us  by  a  foreign 
Vol.  n.— 14 
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sovereign,  to  be  tried  for  specific  crimes,  and  were  forcibly 
brought,  for  the  purposes  of  those  trials,  within  the  jurisdic- 
tion of  our  courts.  And  the  point  in  issue  was  not  whether 
the  prisoners  had  secured  immunity  by  flight,  but  whether  the 
court  could  proceed  to  try  them  without  disregarding  the  good 
faith  of  the  government,  and  violating  the  "supreme  law." 

The  legal  right  of  a  judicial  tribunal  to  exercise  jurisdiction  in 
a  given  case  must,  from  the  nature  of  things,  be  open  to  question 
at  some  stage  of  the  proceeding,  and  we  find  it  difficult  to  con- 
ceive of  a  person  charged  with  crime  being  so  situated  as  not  to 
be  permitted  to  challenge  the  power  of  the  court  assuming  the 
right  to  try  and  punish  him. 

The  doctrine  of  the  cases  of  Caldwell  and  Lawrence  has  been 
sanctioned  by  several  prominent  British  officials  and  lawyers,  and 
has  seemingly  been  acted  upon  by  some  of  the  Canadian  courts, 
and  in  one  instance  [that  of  Herlbrown]  by  an  English  court. 
We  say  seemingly,  for  the  reason  that  in  Great  Britain  treaties 
are  regarded  as  international  compacts,  with  which,  in  general,  the 
courts  have  no  concern.  They  are  to  be  carried  into  effect  by 
the  executive,  and  the  courts  are  subject  to  executive  control  to 
the  extent  necessary  to  enable  it  to  prevent  the  breach  of  treaty 
stipulations  in  cases  of  this  kind.  Hence,  when  a  party  charged 
with  crime  claims  immunity  from  trial  on  account  of  the  provi- 
sions of  the  treaty  under  which  he  has  been  extradited,  he  must 
apply  to  the  executive  to  interfere  through  the  law  officers  of  the 
crown  to  stay  the  action  of  the  court,  otherwise  it  will  not  at  his 
instance  stop  to  inquire  as  to  the  form  of  his  arrest,  or  as  to  the 
means  by  which  he  was  taken  into  custody. 

But  a  different  rule  prevails  with  us,  because  our  government 
is  differently  organized.  Neither  the  federal  nor  state  executive 
could  interfere  to  prevent  or  suspend  the  trial  of  Hawes. 
Neither  the  commonwealth's  attorney  nor  the  court  was  to  any 
extent  whatever  subject  to  the  direction  or  control  either  of  the 
President  or  the  Governor  of  the  commonwealth.  But  the 
treaty  under  which  the  alleged  immunity  was  asserted  being  part 
of  the  supreme  law,  the  court  had  the  power,  and  it  was  its  duty 
if  the  claim  was  well  founded,  to  secure  to  him  its  full  benefit. 
The  question  we  have  under  consideration  has  not  been  passed 
on  by  the  Supreme  Court  of  the  United  States,  and  it  therefore 
remains  so  far  an  open  one,  that  we  feel  free  to  decide  it  in 
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■  accordance  with  the  result  of  our  own  investigations  and  reflec- 
tions. 

Mr.  William  Beach  Lawrence,  in  the  14th  vol.,  p.  96,  Albany 
Law  Journal,  on  the  authority  of  numerous  European  writers, 
said,  "  All  the  right  which  a  power  asking  an  extradition  can 
possibly  derive  from  the  surrender  must  be  what  is  expressed  in 
the  treaty,  and  all  rules  of  interpretation  require  the  treaty  to  be 
strictly  construed ;  and  consequently,  when  the  treaty  prescribes 
the  offenses  for  which  extradition  can  be  made  and  the  peculiar 
testimony  to  be  required,  the  sufficiency  of  which  must  be  certi- 
fied to  the  executive  authority  of  the  extraditing  country,  the 
state  receiving  the  fugitive  has  no  jurisdiction  whatever  over 
him  except  for  the  specified  crime  to  which  the  testimony  applies. 

This  is  the  philosophy  of  the  rule  prevailing  in  France.  The 
French  minister  of  justice  in  his  circular  of  April  15,  1841,  said, 
"  The  extradition  declares  the  offense  which  leads  to  it,  and  this 

■  offense  alone  ought  to  be  inquired  into." 

The  rule  as  stated  by  the  German  author,  Hef ter,  is  that  "  The 
individual  whose  extradition  has  been  granted  cannot  be  prose- 
cuted nor  tried  for  any  crime  except  that  for  which  the  extradi- 
tion has  been  obtained.  To  act  in  any  other  way,  and  to  cause 
him  to  be  tried  for  other  crimes  or  misdemeanors,  would  be  to 
violate  the  mutual  principle  of  asylum  and  the  silent  clause  con- 
tained by  implication  in  every  extradition." 

And  when  President  Tyler  expressed  the  opinion  that  the 
treaty  of  1842  could  not  be  iised  to  secure  the  trial  and  punish- 
ment of  persons  charged  with  treason,  libels,  desertion  from 
military  service,  and  other  like  offenses,  and  when  the  British 
parliament  and  the  American  congress  assumed  to  provide  that 
the  persons  extradited  by  their  respective  governments  should  be 
surrendered  "  to  he  tried  for  the  crime  of  which  such  person 
■shall  he  so  accused"  this  dominant  principle  of  modern  extradi- 
tion was  both  recognized  and  acted  upon. 

This  construction  of  the  10th  article  of  the  treaty  is  consistent 
with  its  language  and  provisions,  and  is  not  only  in  harmony 
with  the  opinions  and  modern  practice  of  the  most  enlightened 
nations  of  Europe,  and  just  and  proper  in  its  application,  but 
■essential  to  render  it  absolutely  certain  that  the  treaty  can  not  be 
-converted  into  an  instrument  by  which  to  obtain  the  custody  and 
; secure  the  punishment  of  political  offenders. 

Hawes  placed  himself  under  the  guardianship  of  the  British 
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laws  by  becoming  an  inhabitant  of  Canada.  We  took  bim  from? 
the  protection  of  those  laws  under  a  special  agreement,  and  for 
certain  named  and  designated  purposes.  To  continue  him  in 
custody  after  the  accomplishment  of  those  purposes,  and  with  the 
object  of  extending  the  criminal  jurisdiction  of  our  courts: 
beyond  the  terms  of  the  special  agreement,  would  be  a  plain  vio- 
lation of  the  faith  of  the  transaction,  and  a  manifest  disregard  of 
the  conditions  of  the  extradition.  He  is  not  entitled,  to  personal 
immunity  in  consequence  of  his  ilight.  We  may  yet  try  him 
under  each  and  all  of  the  indictments  for  embezzlement  and  for 
uttering  forged  paper,  if  he  comes  voluntarily  within  the  juris- 
diction of  our  laws,  or  if  we  can  reach  him  through  the  extradi- 
tion clause  of  the  federal  constitution,  or  through  the  comity  of 
a  foreign  government.  But  we  could  not  add  to  or  enlarge  the 
conditions  and  lawful  consequences  of  his  extradition,  nor  extend 
our  special  and  limited  right  to  hold  him  in  custody  to  answer  to 
the  three  charges  of  forgery,  for  the  purpose  of  trying  him 
for  offenses  other  than  those  for  which  he  was  extradited. 

We  conclude  that  the  court  below  correctly  refused  to  try 
Hawes  for  any  of  the  offenses  for  which  he  stood  indicted,  except 
the  three  charges  of  forgery  mentioned  in  the  warrant  of  extra- 
dition, and  that  it  properly  discharged  him  from  custody. 

The  order  appealed  from  is  approved  and  affirmed. 

Note.— On  the  12th  day  of  February,  1876,  E.  D.  Winslow,  of  Boston,  was 
arrested  in  London  on  a  telegram  from  Hamilton  Fish,  then  secretary  of 
state,  to  await  a  requisition  for  forgeries.  A  police  officer  immediately  sailed 
for  England  provided  with  the  necessary  papers  to  secure  Winslow's  extra- 
dition. Before  the  requisition  for  his  surrender  was  made,  the  British  minis- 
ter at  Washington  suggested  to  the  secretary  of  state  that  the  demand  for 
Winslow's  surrender  would  probably  be  refused  unless  a  stipulation  was 
entered  into  that  he  should  not  be  tried  upon  any  ofiense  other  than  that  for 
which  he  was  extradited  ;  whereupon  the  secretary  of  state  immediately 
instructed  Gen.  Schenck,  then  the  American  minister  in  England,  to  decline- 
to  enter  into  any  such  stipulation,  provided  it  should  be  required  by  the- 
British  government.  Winslow's  extradition  was  formally  demanded  and  the 
necessary  papers  and  proofs  presented.  The  British  government  refused  to- 
surrender  him  unless  the  United  States  would  give  assurances  that  Winslow 
should  not  be  tried  for  any  offense  not  named  in  the  warrant  of  extradition. 
A  long  diplomatic  correspondence  ensued  between  the  two  governments,  and 
neither  of  them  receding  from  its  position,  Winslow,  after  several  remands, 
was  discharged  from  custody  on  habeas  corpus  on  the  17th  of  June.  In  a 
message  to  congress  on  the  36th,  President  Grant  announced  that  the  United 
States  considered  the  extradition  clause  of  the  Ashburton  treaty  practically 
abrogated  by  the  action  of  the  British  government  in  Winslow's  case,  and 
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that  thereafter  the  government  would  not  make  or  entertain  demands  for  the 
•extradition  of  criminals,  so  long  as  Great  Britain  should  insist  upon  Its  posi- 
tion. On  the  4th  of  April  of  the  same  year,  pending  the  negotiations  in 
Winslow's  case,  one  Maraine  Smith  was  arrested  and  committed  to  jail  in 
Sandwich,  Ontario,  to  await  extradition  proceedings  for  a  murder  in  Detroit. 
On  the  11th  of  April  the  governor  of  Michigan  requested  the  secretary  of 
state  to  take  proper  steps  to  secure  his  extradition,  but  he  declined  to  make  a 
demand.  On  the  30th  of  June  a  fugitive  from  justice  from  Ohio  was  arrested 
and  committed  to  jail  at  Hamilton,  Ontario,  to  await  extradition  proceedings, 
but  Secretary  Fieh  refused  to  make  any  demand  for  his  surrender,  as  he  had 
already  done  in  the  case  of  Maraine  Smith.  In  the  correspondence  which 
-will  be  found  reported  at  large  in  the  report  on  Foreign  Kelations,  1876-1877, 
many  cases  were  cited  sustaining  the  position  of  the  American  government. 
The  secretary  refers  to  the  case  of  Heilbronn,  who  was  extradited  to  Gtreat 
Britain  for  forgery,  and  having  been  acquitted  of  that  charge,  wa^  tried  on  a 
•charge  of  larceny  and  convicted.  In  the  case  of  Von  Earnam  (Upper  Canada 
Reports,  4  c.,  p.  388),  who  had  been  extradited  for  forgery,  an  application 
having  been  made  for  his  discharge  (before  trial)  on  the  ground  that  the  only 
•offense  he  had  committed  was  false  pretenses,  the  application  was  refused, 
the  chief  justice  saying  that,  "  being  in  custody,  he  is  liable  to  be  prosecuted 
for  any  offense  which  the  facts  may  support."  In  Paxton's  case  (10  Lower 
Canada  Jurist,  313,  11,  353),  to  an  indictment  for  uttering  forged  paper,  the 
:respondent  pleaded  that  he  had  been  extradited  for  forgery.  The  plea  was 
held  bad,  and  Paxton  was  tried  and  convicted,  and  the  conviction  was 
afiBrmed  on  appeal.  In  U.  S.  v.  Caldwell  (8  Blatchf.  C.  C,  131),  the  prisoner 
having  been  extradited  from  Canada  on  a  charge  of  forgery,  was  put  upon 
trial  for  bribing  a  revenue  officer.  He  pleaded  to  the  jurisdiction  setting  up 
the  facts.  On  demurrer  to  the  plea,  the  plea  was  held  bad,  the  court  saying 
that,  "While  abuse  of  extradition  proceedings  and  want  of  good  faith  in 
reverting  to  them,  doubtless  constitute  a  good  cause  of  complaint  between 
•governmeute,  such  complaints  do  not  form  a  proper  subject  of  investigation 
in  the  courts."  The  British  government  having  been  appealed  to  to  inter- 
-vene  on  Caldwell's  behalf,  replied  May  16,  1871,  "  There  is  nothing  in  the 
convention  wliich  would  preclude  the  indictment  of  the  petitioner  in  the 
United  States  for  any  additional  offense  which  is  not  enumerated  in  the  con- 
-vention,  so  long  as  such  proceedings  were  not  substituted  for  proceedings 
against  him  on  the  charge  by  reason  of  which  he  was  surrendered. 

Oct.  37,  1876,  the  British  government  receded  from  the  position  it  had 
taken  in  the  Winslow  case,  and  the  British  minister  at  Washington  notified 
Secretary  Fish  that  fugitives  who  came  within  the  terms  of  the  treaty  would 
be  surrendered  without  the  stipulation  which  had  previously  been  insisted 
upon.  Since  that  time  the  extradition  clause  of  the  treaty  of  1843  has  been 
•carried  out  as  usual.  So  far,  therefore,  as  this  is  a  political  and  diplomatic, 
and  not  a  legal  question,  it  must  be  regarded  as  settled  in  favor  of  the  right 
to  try  the  fugitive  for  offenses  not  named  in  the  warrant  of  extradition.  But 
a  treaty  is  as  much  a  part  of  the  law  of  the  land  as  a  statute  or  the  constitu- 
tion, and  the  judicial  branch  of  the  government  being  co-ordinate  with  the 
■executive  and  legislative  branches,  and  all  the  judicial  power  being  vested  in 
the  courts,  the  courts  are  not  bound  by  the  executive  interpretation  of  the 
treaty,  but  must  themselves  interpret  it  in  all  cases  properly  before  them  in 
■which  its  scope  and  meaning  properly  come  in  question. 
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In  Adna-Thce  v.  Lagram,  59  N.  Y.,  110,  the  defendant  was  arrested  on  civil' 
process  for  a  wrongful  conversion.  He  moved  to  vacate  the  order  of  arrest 
on  the  ground  that  he  had  been  brought  into  New  York  on  a  warrant  of 
extradition  from  France,  and  that  he  was  arrested  on  the  civil  process  before 
he  had  had  an  opportunity  of  returning  to  France  after  the  proceedings  in  the 
matter  for  which  he  was  extradited  had  terminated.  The  defendant  also- 
alleged  that  the  extradition  proceedings  were  fraudulent,  and  they  were  taken- 
for  the  purpose  of  bringing  him  within  the  jurisdiction  of  the  courts  of  New 
York,  that  he  might  be  arrested  and  detained  on  civil  process.  The  motion 
was  denied,  and  on  appeal  to  the  court  of  appeals,  it  was  held  to  have  been 
properly  denied.  The  court  say,  "  While  we  appreciate  the  justice  and  fair- 
ness in  the  abstract  of  the  principle  *  *  *  in  view  of  the  authorities 
referred  to,  and  in  the  absence  of  any  legal  principle  on  which  it  can  rest,  we 
do  not  feel  justified  in  holding  that  there  is  such  an  implied  obligation  which 
can  be  enforced  by  the  courts,  at  the  instance  of  the  defendant,  as  will  pre-^ 
vent  a  prosecution  for  other  ofienses  or  civil  liabilities." 

This  case  and  the  case  of  U.  B.  i>.  Caldwell,  above  cited,  are  followed  and 
approved  in  XT.  S.  v.  Xawrenee,  13  Blatchf.,  295.  In  Willicmis  v.  Bacon,  10 
Wend.,  636,  the  defendant  moved  to  set  aside  a  capia»  in  a  civil  case  under 
which  he  had  been  arrested  and  held  to  b^U,  on  the  ground  that  he  had  been 
brought  from  Massachusetts  on  an  extradition  warrant  for  false  pretenses,  and . 
that  he  was  privileged  from  arrest  on  any  other  charge  until  he  had  an  oppor- 
tunity to  return  to  Massachusetts.  The  motion  was  denied,  but  the  court 
(Nelson,  J.,  delivering  the  opinion)  say,  "  There  is  no  pretense  that  the  crimi- 
nal proceeding  in  this  case  was  a  mere  pretext  to  bring  the  defendant  within 
the  jurisdiction  of  the  court  for  the  purpose  of  proceeding  against  him 
cimliier.  The  argument  of  the  defendant's  counsel  in  this  particular  is  not 
supported  by  the  facts  of  the  case.  Had  such  fact  appeared,  the  defendant 
would  have  been  discharged.     As  it  is,  the  motion  is  denied  with  costs." 

Against  these  authorities,  and  in  support  of  the  doctrine  of  Com.  v.  Hawes^ 
can  be  cited  the  great  authority  of  Judge  Cooley,  the  author  of  Cooley's  Con- 
stitutional Limitations.  That  learned  jurist  in  an  article  published  in  the 
Princeton  Beview  of  January,  1879,  uses  the  following  language:  "  To  obtain 
the  surrender  of  a  man  on  one  charge  and  then  put  him  upon  trial  on  another, 
is  a  gross  abuse  of  the  constitutional  compact.  We  believe  it  to  be  a  viola- 
tion also  of  legal  principles.  It  is  a  general  rule,  that  where,  by  compulsion- 
of  law,  a  man  is  brought  within  the  jurisdiction  for  one  purpose,  his  presence 
shall  not  be  taken  advantage  ot  to  subject  him  to  legal  demands  or  legal 
restraint  for  another  purpose.  The  legal  privileges  from  arrest  when  one  is 
in  the  performance  of  a  legal  duty  away  from  his  home  rest  upon  this  rule, 
and  they  are  merely  the  expressions  of  reasonable  exception  from  unfair 
advantages.  The  reason  of  the  rule  applies  it  to  these  cases :  it  should  be 
held,  as  it  recently  has  been  in  Kentucky  (Oom.  v.  Sawes),  that  the  fugitive 
surrendered  to  one  charge  is  exempt  from  prosecution  upon  any  other.  He  is 
within  the  state  by  compulsion  of  law  upon  a  single  accusation;  he  has  a  right 
to  have  that  disposed  of,  and  then  to  depart  in  peace." 
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Ex  Pabte  Kosenblatt. 

(51  Cal.,  385.). 

Extradition:     Skigitmea  from  justice — Criminal  «s.  eml  process. 

Although,  under  the  constitution  of  the  United  States  and  the  act  of  con- 
gress, a  state  m  only  bound  to  surrender  a  fugitive  from  justice  for  ■whom 
a  requisition  has  been  issued  by  the  governor  of  a  sister  state,  yet  the 
legislature,  upon  principles  of  comity,  may  provide  for  the  arrest  and 
detention  of  such  fugitive  before  the  requisition  has  arrived,  and  may 
accompany  the  act  for  the  arrest  by  as  many  conditions  (favorable  to  the 
alleged  fugitive)  as  to  his  mode  of  arrest  and  examination  as  it  may  see 
fit,  and  such  act  must  be  strictly  complied  with. 

An  officer,  armed  with  process  for  the  arrest  of  a  person  in  a  civil  suit,  can- 
not take  the  defendant  from  the  hands  of  another  officer  who  holds  him 
on  a  warrant  issued  in  a  criminal  case ;  nor  can  he  hold  such  person  as 
against  one  aimed  with  a  criminal  warrant,  and  the  same  rule  applies  to 
a  proceeding  under  a  requisition  from  the  governor  of  another  state 
asking  for  his  return  as  a  fugitive  from  justice. 

On  the  20th  of  January,  1876,  Rosenblatt  was  arrested  in  San 
Francisco  by  the  chief  of  police  on  a  warrant  issued  by  the  judge 
of  the  police  court,  charging  him  with  being  a  fugitive  from 
justice,  and  with  having  fled  from  the  city  and  state  of  New 
York,  where  lie  had  committed  the  crime  of  obtaining  money 
under  false  pretenses.  The  judge  continued  the  hearing  of  the 
case  from  time  to  time  until  the  29th  of  January.  In  the  mean 
time,  on  the  25th  of  January,  A.  Fleishacker  commenced  a  civil 
suit  against  Kosenblatt  to  recover  $5,000,  due  him  on  a  promis- 
sory note,  and  alleged  that  Rosenblatt  had  disposed  of  his  prop- 
erty to  defraud  his  creditors,  and  was  about  to  depart  from  the 
state,  and  obtained  from  the  judge  of  the  twelfth  district  court, 
an  order  for  his  arrest.  The  sheriff  attempted  to  serve  the 
order,  but  the  chief  of  police  refused  to  surrender  the  prisoner. 
On  the  28th  of  January,  the  governor  of  the  state  issued  a  war- 
rant for  the  extradition  of  Rosenblatt  on  a  requisition  of  the 
governor  of  New  York.  On  the  same  day  Fleishacker  applied 
to  the  Supreme  Court  for,  and  obtained,  a  writ  of  habeas  corpus 
for  the  discharge  of  Rosenblatt,  and  in  his  application  alleged 
that  Rosenblatt's  detention  by  the  chief  of  police  was  illegal, 
because  more  than  six  days  had  expired  since  his  arrest  and  he 
had  not  had  an  examination,  and  that  his  detention  was  also 
illegal  because  the  sheriff  was  entitled  to  his  custody  by  virtue 
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of  the  order  of  arrest  in  the  civil  suit,  and  that  the  chief  of 
police  was  about  to  deliver  him  to  the  person  who  was  authorized 
to  carry  him  out  of  the  state.  The  statute  of  California  for  the 
arrest  of  fugitives  from  justice  provides  that  a  person  accused  of 
treason,  felony  or  other  crime,  who  has  fled  from  justice  and  is 
found  in  this  state,  must,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered  up  by  the  governor 
of  this  state  to  be  removed-  to  the  state  having  jurisdiction  of  the 
offense.  It  then  further  provides  that  a  magistrate  may  issue  a 
warrant  for  the  arrest  of  the  alleged  fugitive,  and  that,  if  it 
appears  on  examination,  that  the  accused  has  committed  the 
crime  alleged,  the  magistrate  must  commit  him  for  such  time  as 
he  may  deem  reasonable  to  enable  him  to  be  arrested  under  the 
warrant  of  the  executive  of  this  state  on  a  requisition  of  the 
executive  of  the  state  in  which  the  offense  was  committed,  unless 
he  give  bail.  It  is  further  provided,  in  section  861  of  the  Penal 
Code,  under  the  general  head  of  examination  of  defendants  and 
holding  them  to  answer,  that  the  postponement  of  an  examina- 
tion cannot  be  for  more  than  two  days  at  a  time,  nor  for  more 
than  six  days  in  all,  unless  by  consent  or  on  motion  of  the 
defendant.  When  Rosenblatt  was  arrested,  the  requisition  of 
the  governor  of  New  York  had  not  arrived.  The  act  concern- 
ing fugitives  from  justice  (Penal  Code,  section  1550)  provides 
that  the  proceedings  for  the  arrest  and  commitment  of  fugitives 
are  in  all  respects  similar  to  those  contained  in  the  code  for  the 
arrest  and  commitment  of  persons  charged  with  offenses  com- 
mitted in  this  state.  The  latter  act  permits  magistrates  to  issue 
warrants  for  the  arrest  of  fugitives  before  a  requisition  has 
arrived,  upon  afEdavit  that  a  crime  has  been  committed. 

Alexander  Camphell,  for  the  petitioner. 

D.  J.  Murphy,  against  the  discharge. 

Bt  the  court,  McKmsTET,  J.  Under  the  constitution  of  the 
United  States  and  the  act  of  congress,  a  state  is  bound  to  surren- 
der a  fugitive  for  whom  a  proper  requisition  has  been  issued  by 
the  governor  of  the  sister  state.  The  act  of  the  legislature  was 
passed  as  auxiliary  to  the  proceedings,  under  the  constitution  and 
act  of  congress,  but  is  based  solely  on  principles  of  comity ;  and 
the  legislature  had  power  to  affix  as  many  conditions  as  to  the 
mode  in  which  the  preliminary  arrest  and  examination  should  be 
conducted  as  the  legislature  deemed  proper. 
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We  are  inclined  to  the  belief  that  a  person  thns  arrested,  with 
a  view  to  his  being  surrendered  on  requisition  expected  to  arrive, 
is  entitled  to  his  discharge  if  his  examination  is  not  brought  on 
before  the  magistrate  within  six  days.  The  act  of  the  legislar 
ture  which  authorized  such  preliminary  arrest  should  be  strictly 
■complied  with,  but  we  do  not  think  it  necessary  to  decide  that 
question  in  the  present  case. 

This  is  not  a  case  in  which  writs  have  been  issued  both  from  a 
state  court  and  a  United  States  court,  where  the  officer  of  the 
state  or  federal  court,  as  the  case  may  be,  first  serving  the  writ  la 
entitled  to  retain  possession  of  the  body. 

"We  think,  reference  being  had  to  the  obligation  imposed  by 
the  constitution  of  the  United  States,  that  the  same  rule  is  appli- 
cable to  a  proceeding  under  a  requisition  from  the  governor  of 
another  state  as  applies  when  the  question  is  between  a  criminal 
proceeding  initiated  in  this  state  and  a  civil  action.  In  such  case 
the  interest  of  the  private  suitor  who  has  caused  a  defendant  to 
be  arrested  must  yield  to  the  paramount  interest  of  the  people 
of  the  state. 

Ordered  that  H.  H.  Ellis,  chief  of  police  of  the  city  and 
county  of  San  Francisco,  state  of  California,  be,  and  he  is  hereby 
authorized  to  serve  the  warrant  of  arrest  issued  by  the  governor 
of  the  state  of  California,  upon  the  requisition  of  the  governor 
of  the  state  of  New  York,  for  the  surrender  and  delivery  of 
Rosenblatt,  and  to  deliver  said  Eosenblatt  to  Richard  O'Connor, 
agent  of  the  state  of  Ilfew  York;  and  the  sheriff  of  said  city 
and  county  is  hereby  authorized  and  directed  to  surrender  and 
deliver  the  body  of  said  Samson  Rosenblatt  into  the  custody  of 
said  H.  H.  Ellis,  chief  of  police  as  aforesaid,  for  the  purposes 
aforesaid. 


Ex  Parte  Jilz. 

(64  Mo.,  205.) 

Habeas  Corpus  :    Bea  a^udieata. 


"Where  a  person  confined  by  virtue  of  a  sentence  upon  conviction  for  crime  is 
discharged  from  such  confinement  on  habeas  corpus,  by  a  judge  having 
jurisdiction  to  determine  the  matter,  on  the  ground  of  the  alleged  illegal- 
ity of  the  sentence,  the  discharge  being  a  judgment  in  favor  of  personal 
liberty,  is  final  and  conclusive. 
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In  suci  a  case  the  Supreme  Court  has  no  jurisdiction  to  re-examine  the- 
grounds  on  which  a  discharge  was  granted,  and  if  the  defendant  is  agaia^ 
arrested  on  the  same  conviction,  the  Supreme  Court  will  release  him  on 
Jiabeas  cm-pus,  on  the  ground  that  his  right  to  be  set  at  liberty  under  that 
conviction  is  res  adjudieata. 

NoETON,  J.  The  petitioner,  on  the  12th  of  August,  18Y6,  was 
tried  in  the  St.  Louis  court  of  criminal  correction  and  was  con- 
victed of  criminal  abortion,  and  was  sentenced  by  said  court  to^ 
imprisonment  in  the  St.  Louis  county  jail  for  the  term  of  one 
year  and  to  the  payment  of  a  fine  of  $500.  Under  said  sentence 
he  was  committed  to  the  jail  of  said  county,  and  there  remained 
until  the  22d  day  of  August,  1876,  when  he  applied  to  James 
J".  Lindley,  a  judge  of  the  circuit  court  of  St.  Louis  county,  for  a 
writ  of  habeas  corpus,  which  was  by  said  judge  issued,  and  on  a. 
hearing  of  the  same,  the  said  Jik  was  discharged  from  his  said 
imprisonment  on  the  same  day,  on  the  ground  that  the  court  of 
criminal  correction  had  exceeded  its  power  in  sentencing  him, 
Jilz,  to  confinement  in  the  county  jail  of  St.  Louis  county  for 
one  year,  and  that  the  sentence  under  it  and  the  commitment 
were  void.  After  said  Jilz  was  thus  discharged,  he  was  again,, 
on  the  29th  day  of  September,  1876,  recommitted  to  the  jail  of 
St.  Louis  county  on  a  re-issue  of  the  same  commitment  upon 
which  he  was  originally  imprisoned,  and  from  which  he  had 
been  discharged  by  Judge  Lindley. 

Petitioner  Jilz  now  seeks  to  be  discharged  from  this  last 
imprisonment  on  the  following  grounds  : 

1st.  Because  the  judgment  and  sentence  of  said  court  of 
criminal  correction  was  void,  in  this,  that  under  the  law 
applicable  to  St.  Louis  county,  said  court  only  had  jurisdiction  to 
sentence  him  to  an  imprisonment  for  the  period  of  six  months  in 
the  city  work-house  of  the  city  of  St.  Louis. 

2d.  Because  having  been  once  discharged  on  Jvabeas  corpus 
by  Judge  Lindley,  who  had  power  to  hear  and  determine  the 
legality  of  his  imprisonment,  his  re-arrest  and  re-imprisonment 
on  the  re-issue  of  the  same  commitment  were  illegal  and  void. 

If  the  second  reason  assigned  by  petitioner  for  his  discharge  be 
well  founded,  it  will  dispense  with  a  consideration  of  the  first. 
Our  attention  will,  therefore,  be  directed  to  it. 

It  is  not  denied  but  that  Judge  Lindley  had  the  legal  right  to 
issue  the  writ  of  habeas  corpus  wlncli  was  issued  by  him  on  the 
26th  day  of  August,  1876.     If  the  circuit  judge  had  power  to 
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issue  the  writ — which  is  conceded — such  judge  acquired  jurisdic- 
tion over  the  subject  matter,  when  the  office  of  the  writ  had  been 
partially  performed,  in  bringing  before  him  the  prisoner  with 
the  cause  of  his  detention  and  imprisonment. 

In  the  case  of  Martin  v.  The  State  (12  Mo.,  474),  where  one 
Jackson  was  imprisoned  by  virtue  of  an  indictment  found  in  the 
criminal  court  of  St.  Louis  county,  and  not  having  been  brought 
to  trial  at  the  end  of  the  second  term  after  the  indictment  was 
found,  he  was  discharged  on  habeas  corpus  by  a  judge  of  the  cir- 
cuit court  of  St.  Louis  county  from  his  imprisonment.  Martin, 
the  jailor,  having  him  in  custody,  was  ordered  by  the  criminal 
court  to  retain  Jackson  in  custody  to  answer  the  indictment,  but 
disregarded  the  order  of  the  criminal  court  and  discharged  Jack- 
son in  obedience  to  the  order  of  the  circuit  judge.  Martin  was 
fined  for  contempt  in  disobeying  the  order  of  the  criminal  court, 
and  appealed  to  this  court  from  the  judgment  imposing  the  fine. 
In  the  disposition  of  the  case  it  became  necessary  to  consider  the 
action  of  the  circuit  judge  in  discharging  Martin,  and  Judge 
Eyland,  speaking  for  the  court,  observed  :  "  The  St.  Louis  cir- 
cuit court,  and  the  judge  thereof  in  vacation,  had  the  power  to 
grant  and  issue  the  writ.  This  gives  to  such  court  or  judge 
jurisdiction  over  the  matter;  and  though  the  statute  expressly 
declares  that  no  person  imprisoned  on  an  indictment  found  in 
any  court  of  competent  jurisdiction,  or  by  virtue  of  any  process 
or  commitment  to  enforce  such  indictment,  can  be  discharged 
under  the  provisions  of  this  act,  but  may  be  let  to  bail  if  the 
offense  is  bailable,  and  if  the  offense  be  not  bailable,  he  shall  be 
remanded  forthwith;  yet  this  section  does  not  take  away  the 
jurisdiction,  but  orders  and  directs  what  shall  be  done.  A  circuit 
judge,  then-ef  ore,  discharging  against  this  provision  of  the  statute, 
may  be  considered  as  acting  indiscreetly,  even  erroneously.  Yet 
having  jurisdiction  over  the  subject,  his  order  discharging  must 
be  considered  as  justification  to  the  jailor  in  turning  out  the 
prisoner.  *  *  *  *  The  circuit  judge  having  authority  to 
issue  the  writ  of  habeas  corpus  (and  this  point  the  attorney  for 
the  state  in  his  brief  admits,  but  contends  that  all  the  subse- 
quent acts  of  the  judge  are  not  only  against  but  beyond  his  juris- 
diction, and  are  utterly  void),  his  act  afterwards  in  discharging 
Jackson,  the  prisoner,  although  it  may  have  been  erroneous  and 
contrary  to  law,  yet  it  could  not  be  said  to  be  an  act  coram  nan 
judice." 
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So,  also,  in  the  case  of  Ex  ;pa/rU  Page  (49  Mo.,  291),  it  was 
held  by  this  court  "  that  Page,  who  had  been  convicted  of  grand 
larceny  and  sentenced  to  the  penitentiary  for  ten  years,  was 
entitled  to  his  discharge  on  proceeding  by  habeas  corpus,  on  the 
ground  that  the  judgment  of  the  court  sentencing  him  to  ten 
years  was  void,  because  the  highest  punishment  under  the  law 
was  seven  j^ears  for  such  ofEense." 

Judge  Lindley,  of  the  circuit  court,  having  thus  acquired 
jurisdiction  of  the  person  and  subject  matter,  was  authorized  and 
required  to  determine  the  question  as  to  the  legality  of  the 
imprisonment,  and  whether  he  decided  erroneously  or  not,  is 
immaterial,  the  discharge  of  the  prisoner  being  in  favor  of  per- 
sonal liberty,  is  final  and  conclusive.  In  proceedings  by  habeas 
corpus,  this  court  only  exercises  original  jurisdiction,  and  in 
issuing  the  writ  and  determining  the  questions  arising  under  it, 
possesses  no  more  power  than  is  possessed  by  a  circuit  or  county 
court,  or  any  judge  or  officer  authorized  by  law  to  issue  the  writ 
and  authorized  to  remand,  admit  to  bail,  or  discharge  the  prisoner 
according  to  the  circumstances  of  the  case. 

In  the  case  of  Howe  v.  The  State  (9  Mo.,  690),  it  was  held 
that  an  appeal  from  a  judgment  of  the  circuit  court,  refusing  to 
discharge  a  prisoner  on  habeas  corpus,  would  not  lie  to  this  court. 

In  the  case  of  Ex  pa/rte  JLong  (11  Mo.,  662),  it  was  also  held 
that,  "  in  deciding  on  the  propriety  of  discharging  a  prisoner  on 
habeas  corpus,  this  court  exercises  no  appellate  jurisdiction." 

It  would  seem,  therefore,  that  if  a  judgment  of  a  circuit  court 
refusing  to  discharge  a  prisoner,  was  conclusive,  or  not  subject 
to  be  reviewed  on  appeal,  a  judgment  of  a  court  or  judge,  dis- 
charging a  prisoner,  ought  in  like  manner  to  be  conclusive,  espe- 
cially when  the  statute  expressly  provides  that  "  no  person  who 
has  been  discharged  by  the  order  of  any  court  or  magistrate  upon 
a  writ  of  habeas  corpus,  issued  pursuant  to  this  chapter,  shall  be 
again  imprisoned,  restrained,  and  kept  in  custody  for  the  same 
caase,"  etc.  (Gen.  St.,  629,  sec.  55.) 

The  case  of  Yates  (4  Johns.,  318),  is  very  analogous  in  some  of 
its  features  to  the  case  at  bar,  and  the  questions  involved  were 
most  ably  and  thoroughly  discussed.  Yates  was  committed  to 
jail  by  a  court  of  chancery  for  contempt  of  court.  He  applied 
to  Justice  Spencer  for  a  writ  of  habeas  corpus,  and  was  by  him 
discharged.  After  he  was  discharged  the  court  of  chancery 
ordered  his  arrest  and  imprisonment  on  the  same  charge.     He 
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applied  to  Justice  Spencer  again  for  a  writ  of  habeas  corpus,  and 
was  again  by  him  discharged.  After  this  discharge  he  was  again 
arrested  and  imprisoned  on  the  order  of  the  chancery  court  on 
the  same  charge.  An  application  was  subsequently  made  to  the 
Supreme  Court  by  Yates  for  a  writ  of  habeas  corpus,  which  was 
granted,  and  after  a  full  hearing  the  prisoner  was  remanded  to 
custody.  Ho  then  sued  out  a  writ  of  error,  and  the  case  was 
heard  by  the  court  of  errors,  and  is  reported  in  6  Johns.,  337. 
The  decision  of  the  Supreme  Court,  in  4  Johns.,  was  reversed  by 
the  court  of  errors,  and  the  prisoner  discharged.  Clinton,  who 
delivered  the  opinion,  concurred  in  by  a  majority  of  the  court, 
considered  the  following  points  with  others : 

1st.  Whether  a  judge  in  vacation  had  jurisdiction  in  the  case? 

2d.  "Whether  a  person  discharged  on  a  habeas  corpus  can  be 
I'e-imprisoned  for  the  same  offense  ? 

In  passing  upon  the  two  points,  he  observes :  "  A  judge  is 
certainly  constituted  a  tribunal  to  pronounce  upon  the  legality  of 
a  commitment.  He  is  not  to  intermeddle  when  the  prisoner  is 
a  convict  or  in  execution  by  legal  process — when  he  is  detained 
by  legal  processes — out  of  criminal  courts  for  some  matter  or 
ofEense  not  bailable.  If  a  prisoner  is  brought  before  a  judge  in 
habeas  corpus,  who  is  to  determine  on  the  legality  of  a  commit- 
ment, is  he  to  take  it  for  granted  that  every  commitment  of 
every  court  and  magistrate  for  offenses  not  bailable  is  legal,  and 
to  remand  the  prisoner  accordingly  ?  Will  not  this  render  the 
habeas  corpus  act  of  little  value,  and  circumscribe  its  operation 
in  a  most  pernicious  manner  ?  The  judge  has  jurisdiction,  and, 
if  he  has  jurisdiction,  his  judgment  may  be  erroneous,  but  it  can- 
not be  void.  If  he  decides  that  the  process  is  illegal,  he  may  err, 
and  so  may  all  courts,  but  erroneous  judgments  are  not  void  but 
voidable.  If,  then,  the  judge  had  jurisdiction  in  the  cause, 
whether  he  decided  erroneously  or  not,  is  immaterial;  his  dis- 
charge being  in  favor  of  personal  liberty  is  final  and  conclusive. 
He  is,  in  that  respect,  a  court  of  derni&r  resort."  He  also 
observes,  in  speaking  of  the  provision  of  the  statute  of  New 
York,  similar  to  our  own,  "  that  no  person  who  shall  be  set  at 
large  upon  any  habeas  corpus,  shall  again  be  imprisoned  for  the 
same  offense,  unless  by  the  legal  order  or  process  of  the  court 
wherein  he  is  bound  by  recognizance  to  appear,  or  other  court 
having  jurisdiction  of  the  cause." 

This  provision  appears  to  set  this  branch  of  the  inquiry  at 
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rest.  It  is  the  same  as  in  the  English  statute,  and  evidently 
refers,  when  speaking  of  the  court  where  the  prisoner  is  bound 
to  appear,  or  a  court  having  jurisdiction  of  the  cause,  to  the  case 
of  persons  bound  to  appear  and  answer  for  crimes  in  criminal 
courts.  If  the  right  of  the  imprisonment  is  sustained  in  other 
cases,  the  beneiits  of  the  writ  of  habeas  corpus  may  be  greatly 
evaded  if  not  completely  nullified.  I  consider  it,  therefore,  of 
great  importance  to  personal  liberty  to  resist  this  extraordinary 
doctrine.  Abuses  may  indeed  occur  in  the  exercise  of  the  powers 
of  a  judge  under  the  habeas  corpus  act,  but  if  he  errs  in  favor 
of  personal  liberty,  he  errs  on  the  safe  side,  and  his  decision 
ought  not  to  be  called  in  question.  That  any  re-commitment  in 
this  case  is  illegal,  I  think  cannot  be  doubted.  The  prisoner  was 
discharged  from  custody,  and  the  judgment  of  the  Supreme 
Court  remanding  him  to  imprisomnent  was  reversed  by  the  court 
of  errors. 

The  conclusion  arrived  at  in  the  case  of  Yates,  was  reached 
after  a  most  thorough  and  searching  investigation  by  some  of  the 
ablest  and  most  learned  judges  of  that  day,  and  commends  itself 
to  our  favorable  consideration  as  being  in  consonance  with  the 
justice  of  the  case  and  sound  logic.  In  the  light,  therefore,  of 
the  cases  above  cited,  as  well  as  the  provisions  of  our  statute 
regulating  proceedings  of  this  character,  and  expressly  prohibiting 
the  re-arrest  and  re-commitment  of  a  prisoner  after  being  dis- 
charged by  a  court  or  otHcer  having  jurisdiction  of  the  person, 
and  authority  to  act  in  regard  to  the  subject  matter,  the  re-arrest 
and  re-commitment  of  Jilz  by  the  St.  Louis  court  of  criminal 
correction  was  unauthorized,  and  his  imprisonment  thereunder 
illegal.  It  is  no  argument  against  this  conclusion  to  say  that  a 
judge  or  officer  authorized  to  issue  this  writ  of  right  may  com- 
mit a  mistake  and  release  from  confinement  a  citizen  who  ought 
not  to  be  released.  Under  any  system  of  jurisprudence,  no 
matter  how  perfect  and  complete  it  may  be,  mistakes  will  some- 
times be  made,  and  errors  committed.  Questions  of  law  or  fact, 
whether  the  determination  of  them  be  confided  to  the  court  or 
jury,  owing  to  the  imperfections  incident  to  all  human,  reasoning, 
are  often  improperly  and  erroneously  determined,  yet  when  they 
are  determined  by  those  who  are  by  law  intrusted  with  their 
determination,  that  is  an  end  of  the  matter.  If,  even,  as  in  this 
case,  a  person  convicted  of  a  misdemeanor,  brutal  in  its  charac- 
ter, and  which  shocks  the  moral  sense  of  the  whole  community. 
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-should  be  entitled  to  his  discharge  by  reason  of  any  error  com- 
mitted, it  is  better  that  it  should  be  so  than  that  a  principle  should 
be  recognized  or  a  rule  laid  down  which  would  practically  render 
the  writ  of  habeas  corpus  a  nullity,  and  bring  into  constant  dan- 
ger and  peril  the  liberty  of  the  citizeK.  We  deem  it  unneces- 
sary, for  the  purpose  of  this  case,  to  enter  into  a  consideration  of 
the  question  whether  the  act  requiring  the  St.  Louis  court  of 
criminal  correction  to  sentence  persons,  who  are  convicted  of 
misdemeanors  in  St.  Louis  county,  to  the  work-house  of  the  city 
of  St.  Loiiis  for  the  period  of  six  months,  is  or  is  not  obnoxious 
to  the  constitution,  on  the  ground  of  its  being  a  partial  or  local 
and  not  a^eneral  law.  Upon  this  point  we  express  no  opinion, 
nor  is  it  necessary  to  do  so. 

It  is  argued  that,  inasmuch  as  Jilz,  on  the  19th  day  of  August, 
1876,  took  his  appeal  to  the  St.  Louis  court  of  appeals  from  the 
judgment  of  the  St.  Louis  court  of  criminal  correction,  the  con- 
stitution, in  providing  that  no  appeal  in  such  cases  from  the 
judgment  which  the  St.  Louis  court  of  appeals  might  render 
should  be  allowed,  deprives  this  court  of  its  original  jurisdiction 
to  issue  writs  of  habeas  corpus,  and  to  hear  and  determine  the 
same. 

If,  in  issuing  writs  of  habeas  corpus,  and  in  determining  the 
•questions  arising  thereunder,  this  court  could  exercise  appellate 
jurisdiction,  there  might  be  some  ground  for  the  proposition  con- 
tended for.  It  has,  however,  been  expressly  decided  in  the  cases 
herein  cited,  that  in  a  proceeding  of  this  character  this  court 
cannot  exercise  any  appellate  jurisdiction  whatever.  It 
therefore  necessarily  follows  that  the  prohibition  of  an  appeal 
from  any  decision  which  might  be  rendered  by  the  St.  Louis 
court  of  appeals  does  not  prohibit  this  court  from  the  exercise 
-of  a  jurisdiction  bestowed  by  the  constitution  in  the  exercise  of 
which  (as  in  habeas  corpus')  it  does  not  act  as  an  appellate  court. 
For  the  reasons  expressed  herein,  we  think  the  prisoner  is  enti- 
tled to  a  discharge  from  the  imprisonment  of  which  he  com- 
plains, and  with  the  concurrence  of  the  other  judges  will  be  so 
■ordered. 

Per  Henet,  J.,  concurring.  I  fully  and  heartily  concur  in 
the  foregoing  able  opinion,  and  hold  that  the  judgment  of  Judge 
Lindley,  discharging  Jilz  from  the  custody  of  the  jailor,  was 
final  and  conclusive,  and  that  neither  the  court  of  criminal  cor- 
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rection,  nor  any  other  court  in  the  state  could  re-commit  him  on 
tlie  original  sentence. 

The  position  of  the  counsel  for  the  state,  and  the  ground 
necessarily  taken  by  any  one  holding  that  the  action  of  the 
court  of  criminal  correction  was  proper,  is  that,  although  the 
statute  authorized  Judge  Lindley  to' issue  the  writ,  and  when 
Jilz  was  brought  before  him,  he  acquired  jurisdiction  of  his 
person  and  of  the  cause,  yet  he  had  no  jurisdiction  to  discharge 
him,  unless  he  should  decide  properly  the  legal  questions 
involved.  In  other  words,  if  the  sentence  pronounced  by  the 
court  of  criminal  correction  was  right.  Judge  Lindley  had  juris- 
diction-to  commit,  but  none  to  discharge  Jilz,  and  Jijdge  Cady 
had  the  right,  and  it  became  his  duty  to  disregard  the  order  of 
discharge  and  re-commit  him. 

In  the  matter  of  Da  Costa  (Park.  Crim.  Gas.,  129)  it  was 
held  by  the  Supreme  Court  of  New  York,  that  "  the  principle 
of  res  adjudioata  is  applicable  to  proceedings  upon  habeas 
corpus."  That  was  a  case  in  which  the  petitioners  had  been 
remanded  to  the  custody  of  the  person  who  held  them,  but  the 
principle  of  that  is  none  the  less  applicable  to  this  case.  Our 
statute  gives  the  prisoner  this  writ  as  often  as  he  may  find  a 
court  or  officer  superior  to  the  one  to  whom  he  laet  made  his 
application,  authorized  to  issue  it.  In  his  petition  he  is  required 
to  state,  "  that  no  application  for  the  relief  sought  has  been  made 
to  or  refused  by  any  court,  officer  or  officers  superior  to  the  one 
to  whom  the  petition  is  presented." 

In  the  ease  of  Da  Costa,  supra,  the  observation  of  Senator 
Paige  is  quoted  and  approved,  that  "  if  a  final  adjudication  upon 
a  habeas  corpus  is  not  to  be  deemed  res  ad^udicata  the  conse- 
quence will  be  lamentable.  This  favored  writ  will  become  an 
engine  of  oppression  instead  of  a  writ  of  liberty." 

In  the  same  case  {Mercieu  v.  People,  ex  rel.  Bv/rney,  25  Wend., 
64)  the  chancellor  delivering  the  opinion  also  held  that  "the 
principle  of  res  adjudicata  was  applicable  to  a  proceeding  upon 
habeas  corpus." 

Neither  the  court  of  appeals  nor  the  Supreme  Court  exercises 
appellate  jurisdiction  when  it  issues  this  writ,  and  its  judgment, 
in  this  proceeding,  is  of  no  more  force  or  validity  than  that  of  a 
justice  of  the  county  court,  or  a  circuit  judge. 

In  ex  parte  Toney  (11  Mo.  662),  Judge  Napton  observed  that, 
"in  deciding  on  the  propriety  of    discharging  a  prisoner  on 
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habeas  corpus  this  court  exercises  no  appellate  jurisdiction.  In 
the  exercise  of  this  power  it  is  confined  within  the  same  limits 
which  would  restrain  a  judge  of  the  circuit  or  county  court  in  its 
exercise.  It  can  give  no  other  or  greater  relief  than  is  afforded 
by  these  officers.  If  the  idea  of  all  appellate  jurisdiction  is  dis- 
carded, it  will  be  obvious  that  neither  this  court,  nor  any  other 
court  or  officer,  can  investigate  the  legality  of  a  judgment  of  a 
coiirt  of  competent  jurisdiction  by  a  writ  of  habeas  corpus.  If 
the  court  has  jurisdiction  of  the  subject  matter  and  of  the  per- 
son, although  its  proceedings  may  be  irregular  or  erroneous,  yet 
they  cannot  be  set  aside  in  this  proceeding.  The  party  must 
resort  to  his  writ  of  error,  or  other  direct  remedy,  to  reverse  or 
set  aside  the  judgment,  for  in  all  collateral  proceedings  it  wiU  be 
held  to  be  conclusive." 

The  court  held  in  that  case  that  Toney  was  not  entitled  to  his 
discharge,  and  remanded  him  to  the  custody  of  the  warden  of 
the  penitentiary ;  but,  suppose  it  had  determined  otherwise,  was 
there  any  authority  in  the  court,  in  which  Toney  was  convicted 
and  sentenced,  to  re-commit  him,  in  defiance  of  the  mandate  of 
this  court,  whether  it  erred  or  not  ?  Could  the  inferior  court 
have  reviewed  and  reversed  the  judgment  of  the  court  ?  When 
the  court  says  :  "  Although  its  proceedings  (proceedings  of  the 
court  in  which  the  conviction  was  had)  may  be  irregular  or  errone- 
ous, yet  they  cannot  be  set  aside  in  this  proceeding,  it  was  not 
passing  upon  the  effect  of  a  judgment  upon  a  habeas  corpus  dis- 
charging the  prisoner,  but  announcing  a  rule  by  which  courts,  or 
officers  issuing  the  writ,  should  be  guided  in  determining  what 
judgment  to  render. 

If  the  doctrine  of  the  Toney  case  be  correct,  and  we  fully 
indorse  it,  the  court  of  criminal  correction,  if  Jilz  had  sued  out 
his  writ  in  this  court  instead  of  the  circuit  court,  and  been  dis- 
charged, could  have  re-committed  him,  and  repeated  the  commit- 
ment as  often  as  any  court  should,  on  habeas  corpus,  order  his 
discharge,  unless  such  order  regularly  issued,  were  a  finality.  If 
we  now  discharge  Jilz,  what  is  to  hinder  the  court  of  criminal 
correction  from  re-committing  him,  if  the  doctrine  contended 
for  be  the  law  ?  And  if  this  be  the  law,  of  what  value  is  the 
writ  of  habeas  corpus?  The  judge  of  the  court,  acting  in  a 
judicial  capacity,  would  not  be  liable  to  the  penalty  prescribed  by 
the  statute,  and  if  he  were,  what  is  the  penalty,  a  hundred  times 
recovered,  in  comparison  of  the  personal  liberty  of  a  citizen? 
Vol.  II.— 15 
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But,  it  may  be  said,  a  county  court  justice  may  issue  the  writ 
and  discharge  one  convicted  of  a  felony,  and  sentenced  to  the 
penitentiary  by  a  circuit  court.  If  this  be  so,  the  mistake  was 
in  authorizing  such  inferior  courts  to  issue  this  writ,  but  far 
better  were  it  that  nine  hundred  and  ninety-nine  of  every  thou- 
sand guilty  men  should  escape  under  this  process,  than  that  a  writ, 
which  in  the  past  has  accomplished  so  much  for  personal  liberty, 
should  be  rendered  inefficacious  by  judicial  construction  or  legis- 
lative enactment. 

It  is  the  most  celebrated  writ  known  to  our  law,  and  has 
received  such  encomiums  as  have  been  pronounced  upon  no  other 
judicial  process  belonging  to  ours  or  any  other  system  of  juris- 
prudence. Its  origin  is  so  far  back  in  antiquity  that  its  date 
cannot  now  be  ascertained.  It  is  older  than  Magna  Charta,  and 
for  centuries  has  been  held  by  Englishmen  as  the  bulwark  of 
their  liberty,  and  is  so  highly  esteemed  by  the  people  of  the 
United  States,  that  it  has  been  embalmed  in  the  federal  consti- 
tution and  in  the  constitution  of  every  state  in  the  Union  ;  and 
yet  if  the  position  of  the  counsel  for  the  state  be  correct,  it  is  of 
less  value  than  a  writ  of  replevin,  or  a,  fieri  facias,  for  these  do 
what  they  are  designed  to  accomplish,  while  an  inferior  court 
can  set  at  naught  the  judgment  of  the  highest  judicial  tribunal 
of  the  land  discharging  one  restrained  of  his  liberty,  and  the 
victim  of  judicial  oppression  has  no  remedy  but  to  resort  again 
to  his  habeas  corpus,  again  to  be  committed  if  such  inferior 
court  decree,  or  feign  to  believe,  the  judgment  discharging  him 
erroneous.  With  what  propriety  could  it  be  denominated  "  the 
great  writ  of  liberty,"  if  this  be  the  law  ?  When,  then,  would 
a  citizen,  illegally  restrained  of  his  liberty,  get  his  final  discharge 
on  a  habeas  corpus  f 

This  is  no  time  to  impair  the  efficacy  of  this  writ.  Now,  more 
than  ever  before,  should  we  be  careful  to  preserve  "  this 
dearest  birthright  of  Britons,"  as,  more  than  a  century  ago,  it  was 
characterized  by  the  English  colonists  in  America.  No  prison 
walls  should  be  strong  enough,  against  its  mandate,  to  hold  one 
for  whom  it  issues,  nor  any  judge  or  court  too  great  to  bow  in 
submission  to  the  judgment  rendered  in  the  proceeding  by  a 
tribunal  authorized  to  issue  the  writ  of  habeas  corpus. 

I  think  that  the  prisoner  is  entitled  to  his  discharge. 

Note. — How  far  a  decision  on  a  hearing  on  a  writ  of  liaiieas  corpus  is  to  be 
regarded  as  res  adjudicata  is  a  subject  that  has  been  much  discussed,  and  on 
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'wliicli  the  authorities  are  by  no  means  uniform.  It  is  laid  down  by  Hurd 
^tllat  "it  has  nevei-  been  decided  in  England  that  a  writ  of  error  will  lie  to  a 
final  judgment  made  on  habeas  corpus.  But  it  has  repeatedly  been  said  that  it 
■would  not."  (Hurd  on  Habeas  Corpus,  marg.  p.  563.)  The  ground  on  which  it 
was  denied  that  a  writ  of  error  would  lie  is  that  the  adjudication  was  not  final. 
■See,  on  this  point,  Yates  i).  People,  6  Johns,  439,  where  it  was  held  that  a  writ 
>of  error  would  lie  to  a  judgment  against  the  prisoner  remanding  him  to 
iprison.  In  Mc  parte  Pennington,  13  Meeson  and  Welsby,  p.  678,  the  court 
•  of  exchequer  re-examined  the  question  of  the  petitioner's  right  to  a  discharge 
on  habeas  corpus,  although  the  case  had  already  been  before  the  court  of 
'Queen's  Bench  and  before  the  lord  chief  baron  at  chambers,  both  of  whom 
had  refused  a  discharge,  the  court  saying:  "The  defendant,  however,  has 
the  right  to  the  opinion  of  every  court  as  to  the  propriety  of  his  imprison- 
ment, etc."  In  California  the  same  doctrine  is  held,  the  court  saying  that, 
"The  statute  never  contemplated  that  a  judgment  on  one  writ  should  be  a 
bar  to  any  further  proceeding,  but  looks  to  a  different  result,' and  any  prisoner 
may  pursue  his  remedy  of  liabea^  corpus  until  he  has  exhausted  the  whole 
judicial  power  of  the  statute:"  In  re  Perhin-t,  3  Cal.,  434;  see  also  In  re 
Ming,  88  Cal.,  847.  That  a  writ  of  error  will  not  lie  to  an  adjudication  on  a 
writ  of  habeas  corpus  because  the  judgment  is  not  final,  see  Hamnumd  v. 
People,  33  111.,  446;  BusseU  v.  Gom.,  Penrose  and  Watts,  83;  Com.  v.  Jones,  3 
;Serg.  and  Rawle,  158;  BeU  v.  State,  4  Qill.,  301;  Jones  i).  Timberlake,  6  Rand., 
€80,  note;  Wade  v.  Judge,  3  Ala.,  130;  Steal  ».  Shirley,  9  Smedes  and  Marsh. ; 
883;  How  v.  State,  9  Mo.,  690;  Weddington  v.  Sloan,  15  B.  Mon.,  147;  Ex  parte 
Mitchell,  1  La.  Ann.,  413.  In  Manin  ii.  Kirby,  13  B.  Mon.,  543,  where  a 
slave  filed  a  bill  in  chancery  against  her  mistress  to  obtain  a  decree  that  she 
was  free,  relying  on  a  decision  on  a  writ  of  habeas  corpus  which  she  had  sued 
•out  when  traveling  in  Pennsylvania  with  her  mistress,  it  was  held  that  the 
decision  on  the  writ  in  Pennsylvania  was  not  res  adjudicata  and  could  not 
.  avail  her. 

In  McConologue's  Case,  107  Mass.,  154,  where  it  appeared  that  a  minor  who 
had  enlisted  in  the  army  had  been  once  discharged  on  habeas  corpus,  and  had 
-afterwards  been  retaken  by  the  military  officer,  it  was  held  that  a  judgment 
in  the  minor's  favor  on  the  first  writ  was  conclusive  as  to  the  illegality  of  his 
-  enlistment,  and  that  he  was  entitled  to  his  discharge  on  a  second  writ,  on  the 
ground  that  the  matters  involved  were  res  adjudicata.  And  in  Ex  parte 
McQehan,  33  Ohio  St.,  442,  a  similar  doctrine  is  announced,  although  in  that 
•case  it  is  but  dictum,,  the  facts  not  calling  for  the  application  of  the  rule.  In 
New  York  it  appears  that  a  judgment  on  a  writ  of  habeas  corpus  is  considered 
a  final  judgment,  and  that  a  writ  of  error  of  ceriioran  will  lie  to  review 
it.  See  People  v.  Cavanagh,  2  Park.  Cr.,  650;  People  v.  Burtnett,  5  Park.  Or., 
-113. 
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In  ee  Sntdek. 

(17  Kan.,  543.) 

Habeas  Cobptjs:    MUse  pretenses — Emdenee — Belnmne  promise. 

Under  section  677  of  the  code.  Gen.  Stat.  1868,  p.  763,  the  judge  or  courB 
issuing  a  writ  of  habeas  corpus  on  a  petition  complaining  that  the  person 
in  whose  behalf  the  writ  is  applied  for  is  restrained  of  his  liberty  without 
probable  cause,  may,  even  in  case  there  is  no  defect  in  the  charge  or  pro- 
cess, summon  the  prosecuting  witness,  investigate  the  criminal  charge, 
and  discharge,  let  to  bail,  or  recommit  the  prisoner,  as  may  be  just  and 
legal. 

On  the  hearing  and  determination  of  a  cause  arising  upon  a  writ  of  habeas- 
corpus,  before  a  judge  or  court  investigating  the  criminal  charge  against  ai 
person  committed  by  an  examining  magistrate  for  the  offense  of  having 
obtained  money  or  property  by  false  pretenses,  the  prosecutor,  when^ 
examined  as  a  witness,  may  testify  that  he  believed  the  pretenses,  and, 
confiding  in  their  truth,  was  induced  thereby  to  part  with  his  money  or 
property. 

It  is  not  necessary,  to  constitute  the  offense  of  obtaining  goods  by  false  pre- 
tenses, that  the  owner  has  been  induced  to  part  with  his  property,  solely 
and  entirely  by  pretenses  which  are  false;  nor  need  the  pretenses  be  the 
paramount  cause  ot  the  delivery  to  the  prisoner.  It  is  sufficient,  if  they 
are  a  part  of  the  moving  cause,  and,  without  them,  the  defrauded  party 
would  not  have  parted  with  the  property. 

A  pretense  which  is  false  when  made,  but  true  by  the  act  of  the  person 
making  the  same  when  the  prosecutor  relies  thereon  and  parts  with  his 
property,  is  not  a  false  pretense  within  the  statute. 

To  hold  a  person  for  trial  who  is  charged  with  obtaining  money  or  property 
by  false  pretenses,  it  must  appear  that  the  pretenses  relied  upon  relate  to 
a  past  event  or  to  some  present  existing  fact,  and  not  to  something  to- 
happen  in  the  future.     A  mere  promise  is  not  sufficient. 

Original  proceeding  in  habeas  corpus. 

Petition  filed  in  this  court  on  the  2d  day  of  January,  1877,  on 
behalf  of  A.  J.  Snyder,  for  a  writ  of  haheas  corpus.  The  peti- 
tioner sets  forth  the  following  facts : 

"  That  A.  J.  Snyder  was  illegally  restrained  of  his  liberty  in 
the  county  jail  at  Mound  City,  the  county  seat  of  Linn  county,  by 
D.  E.  Lamoreau,  as  sheriff  of  said  county;  that  said  D.  E. 
Lamoreau  pretends  to  restrain  said  A.  J.  Snyder  of  his  liberty  by 
virtue  of  some  pretended  proof,  the  precise  nature  of  which  is 
unknown  to  your  petitioner,  the  justice  before  whom  he  was 
examined  not  having  reduced  such  testimony  to  writing.  Tour 
petitioner  further  represents  unto  your  honorable  court  that  such 
illegal  restraint  consists  in  the  following :  that  on  the  1st  day  of 


IN  RE  SNYDEK.  229 

JDecember,  18Y6,  said  A.  J.  Snyder  was  arrested  upon  the  charge 
-of  obtaining  money  under  false  pretenses,  and  taken  before  one 
A.  D.  Hyatt,  a  justice  of  the  peace  in  and  for  Linn  cotinty,  for 
preliminary  examination  ;  that  upon  such  examination  there  was 
no  evidence  offered  which  showed  or  tended  to  show  in  any  man- 
ner that  an  offense  had  been  committed  against  or  under  the  laws 
of  the  state  of  Kansas,  nor  was  there  any  evidence  offered  which 
showed  or  in  any  manner  tended  to  show  that  there  was  any 
probable  cause  for  believing  that  said  A.  J.  Snyder  had  been 
guilty  of  any  offense  whatever  under  the  laws  of  the  state  of 
Kansas.  Yet,  notwithstanding  the  premises,  the  said  Justice  of 
the  peace  refused  to  discharge  the  said  A.  J.  Snyder  or  to  admit 
him  to  bail,  as  under  the  laws  of  the  state  of  Kansas  he  was 
required  to  do." 

The  petition  further  alleged  that  the  order  or  warrant  of  com- 
mitment under  which  Snyder  was  held  in  custody  was  illegal 
and  insufficient  in  law.  It  also  states  that  the  reason  the  applica- 
tion was  not  made  to  the  probate  judge  of  Linn  county,  was, 
"that  such  probate  judge  is  disqualified  from  hearing  the  same 
by  reason  of  being  an  attorney-of -record  in  a  civil  suit  involving 
'  the  same  transaction."  And  the  petition  further  alleges  "  that 
an  application  was  made  to  the  Hon.  W.  C.  Stewart,  judge  of 
the  6th  judicial  district,  in  which  Linn  county  is,  for  a  writ  of 
habeas  corpus,  and  that  said  application  was  refused."  The  usual 
prayer  for  the  issuance  of  the  writ  was  also  annexed  thereto. 
Upon  such  petition  the  writ  of  habeas  corpus  was  issued  by  the 
-court,  and  was  duly  served  upon  the  said  Lamoreau,  sheriff,  to 
which  a  return  was  made  by  said  sheriff,  in  effect  that  "  he 
had  the  body  of  said  Snyder  before  the  court."  And  for  the 
authority  and  cause  of  the  restraint  of  the  said  Snyder  in  his 
custody  he  stated  that — 

"  On  December  1st,  1876,  John  Hood  made,  in  writing  and 
upon  oath,  a  complaint  before  A.  D.  Hyatt,  a  justice  of  the  peace 
of  Linn  county,  against  the  said  A.  J.  Snyder,  charging  him  with 
having,  on  November  25th,  1876,  procured  $1,500  in  money  and 
a  check  drawn  by  Snyder  &  Co.,  on  Hood  &  Kincaids,  in  favor 
of  Snyder  &  Co.,  for  the  sum  of  $1,500,  upon  which  check  the 
said  John  Hood  wrote  across  the  face,  "  The  First  National  Bank 
of  Kansas  city,  Missouri,  will  please  pay, — Hood  &  Kincaids," 
from  the  firm  of  Hood  &  Kincaids  by  false  pretenses  and  with 
intend  to  defraud  Hood  &  Kincaids ;  that  on  said  December  1st 
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said  justice  of  the  peace  issued  a  warrant,  reciting  fully  the- 
alleged  offense;  that  Snyder  was  arrested;  that  upon  the  pre- 
liminary examination  numerous  witnesses  (giving  their  names), 
testified;  that  the  evidence  taken  at  the  examination  was  not 
reduced  to  writing ;  that  upon  the  conclusion  of  the  examination 
the  justice  decided  an  offense  had  been  committed,  and  that  there 
was  probable  cause  to  believe  said  Snyder  guilty  as  charged  in 
the  complaint  and  warrant,  and  ordered  that  he  give  bail  in  the 
sum  of  $5,000  for  his  appearance  at  the  district  court  of  said. 
Linn  county,  at  the  next  term  thereof,  to  answer  said  charge,  and, 
in  default  of  such  bail  to  be  committed  to  the  jail  of  the  county 
of  Linn  ;  that  no  bail  whatever  was  offered ;  that  said  justice  of 
the  peace  then  made  out  a  written  order  of  commitment,  and: 
gave  the  same  to  the  respondent  to  execute ;  that  said  respondent 
was  and  is  the  sheriff  of  said  Linn  county,  and  held  said  Snyder 
in  his  custody  as  such  sheriff  by  virtue  of  said  order  of  commit- 
ment." 

Copies  of  the  complaint,  warrant,  and  decision  of  the  justice,, 
are  attached  to  th6  return.  The  original  order  of  commitment 
was  also  produced  by  the  sheriflE  on  the  hearing.  A  reply  was 
filed  to  the  return  of  the  officer,  stating  that  the  testimony  men- 
tioned in  the  return,  and  the  evidence  given  by  the  witnesses 
named,  were  not  sufficient  to  authorize  the  magistrate  to  find 
Snyder  probably  guilty  of  the  offense  charged.  Afterwards,, 
under  the  requirements  of  the  court,  an  amended  reply  was  filed, 
setting  forth  in  detail  tha  evidence  of  the  prosecution  before  the 
justice. 

The  case  was  set  for  hearing,  and  was  heard,  on  the  30th  of 
January,  1877.  On  the  hearing,  the  question  as  to  bail  and  the- 
illegality  and  insufficiency  of  the  warrant  of  commitment  were 
waived,  and  the  only  allegation  relied  on  by  Snyder  was  the  one 
contained  in  the  petition  concerning  the  "alleged  want  of  prob- 
able cause."  The  counsel  for  the  respondent  admitted  that  the 
testimony  contained  in  the  reply  set  forth  all  the  evidence 
admitted  before  the  justice,  excepting  that  purporting  to  have 
been  given  by  John  Hood,  one  of  the  witnesses  for  the  prosecution 
and  a  member  of  the  firm  of  Hood  &  Kincaids.  The  court  sum- 
moned John  Hood  as  a  witness  and  received  his  evidence  orally.. 

Upon  an  investigation  of  the  criminal  charge  preferred  against 
Snyder  before  the  justice,  the  facts  of  the  case  were  found  to  be- 
substantially  as  follows : 
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During  the  fall  of  1876,  A.  J.  Snyder  was  engaged  in  buying 
and  shipping  stock  under  the  name  of  Snyder  &  Oo.,  and  had 
made  several  shipments  of  stock  from  points  along  the  Missouri 
river,  Fort  Scott  &  Gulf  railroad,  to  D.  A.  Painter  &  Son,  who 
were  live  stock  brokers  and  commission  merchants  at  Kansas  City, 
Missouri.  One  J.  M.  Shores  was  connected  with  Snyder  in  busi- 
ness. Hood  &  Kincaids  were  brokers,  having  a  banking  house 
at  Pleasanton,  Linn  county,  Kansas,  of  which  Mr.  Hood  was 
cashier  and  general  manager.  The  firm  of  D.  A.  Painter  &  Son 
was  composed  of  D.  A.  Painter  and  Charles  Painter.  On  the 
22d  day  of  November,  1876,  Snyder  went  to  Charles  Painter,  the 
bookkeeper  of  Painter  &  Son,  for  a  letter  of  credit,  took  it  to  the 
Martin  bank,  had  it  indorsed  by  the  teller,  returned  to  his  office, 
and  delivered  the  letter  of  credit  to  Snyder.  Snyder  looked  it 
over  and  remarked  that  he  thought  there  would  be  bother  about 
it  on  account  of  the  words  "  bill  of  lading  attached."  At  his 
request,  Charles  Painter  wrote  out  another  letter  of  credit,  of 
which  the  following  is  a  copy : 

"KaksasCitt,  Mo.,  Nov.  32,  1876. 
"  Messrs.  Hood  &  Kincwids,  Pleasanton,  Kansas  : 

"  Dear  Sirs :  "We  will  honor  Messrs.  A.  J.  Snyder  &  Co.'s 
draft  on  us  to  the  amount  of  four  thousand  dollars  ($4,000),  to 
pay  on  live  stock  consigned  to  us. 

"Very  truly  yours,  D.  A.  PAINTER  &  SON." 

Snyder  took  this  letter  also,  remarking  that  if  he  couldn't  use 
the  one  he  would  the  other.  Snyder  then  went  to  Pleasanton, 
and  on  the  23d  he  called  at  the  banking  house  of  Hood  &  Kin- 
caids, and  presented  the  above  letter  of  credit  and  said  he  wanted 
to  get  money  to  buy  stock  with.  Hood  asked  him  what  amount 
of  currency  he  wanted ;  he  answered  about  $2,000.  Hood  told 
him  they  were  short  in  currency,  but  should  send  up  to  Kansas 
City  and  have  some  shipped  down,  but  that  they  could  not  see  to 
the  shipping  of  stock.  In  this  conversation  Snyder  tolcf  Hood 
the  cattle  would  be  shipped  to  Painter  &  Son.  Snyder  then 
telegraphed  to  Painter  &  Son,  that  ^ 

"  Tour  letter  of  credit  says,  on  stock  consigned  to  us.  Hood 
&  Kincaids  can't  go  and  see  how  consigned.  Telegraph  to  H.  & 
K.  to  erase  that  part.     T5^e  will  want  some  money  to-morrow. 

"SNYDER  &  Co." 


232  AMERICAN  CRIMINAL  REPORTS. 

On  the  same  day  Painter  &  Son,  in  answer  to  the  said  dis- 
patch, telegraphed  to  Hood  &  Kincaids :  "  We  will  honor  Snyder 
&  Co.'s  drafts,  to  jpay  on  stock,  to  the  amount  of  four  thousand 
dollars."  On  the  23d,  or  the  24:th  (the  witness  Hood  fixes  the 
24th  as  the  date),  Snyder  again  called  at  the  bank  and  asked 
Hood  what  was  the  matter  with  the  telegram — and  then  stated 
he  had  been  to  Fort  Scott  to  get  money  on  his  draft  on  Painter 
&  Son,  and  that  the  bank  there  had  telegraphed  to  H.  &  K.,  and 
H.  &  K.  ha:d  answered  they  would  honor  the  draft  on  certain 
conditions,  that  he  had  bought  the  pick  of  a  large  lot  of  cattle, 
and  wanted  money  to  pay  for  them.  Hood  thinks  he  said  about 
one  hundred  head.  Snyder  then  stated  he  would  send  to  Painter 
&  Son  and  have  the  letter  of  credit  modified.  After  this  con- 
versation, Snyder  took  the  cars  and  went  to  Fort  Scqtt.  On  the 
24th,  late  in  the  afternoon,  he  drove  out  to  D.  G.  Glasscock's,  in 
Vernon  county.  Mo.,  nine  miles  northeast  from  Fort  Scott  and 
sixteen  miles  from  Prescott  (Prescott  is  on  the  railroad,  six  miles 
south  of  Pleasanton).  On  the  morning  of  the  25th  Snyder  and 
Glasscock  went  out  and  looked  at  the  cattle  Glasscock  was  fat- 
tening, and  Snyder  made  a  bargain  for  the  cattle,  by  the  terms 
of  which  he  was  to  take  eighty  head  of  steers  at  3}  cents  per 
pound,  37  or  38  of  them  to  be  delivered  on  the  next  Monday,  the 
2'rth,  and  the  balance  about  the  middle  of  February.  Snyder 
paid  Glasscock  $25  on  the  cattle  and  took  his  receipt  therefor. 
Glasscock  also  sold  him  his  hogs,  twelve  or  fifteen  in  number, 
and  agreed  to  try  and  get  up  a  carload.  Snyder  then  returned 
to  Pleasanton,  and  on  the  same  day  telegraphed  to  Painter  &  Son : 

"  The  words  to  pay  on  stock  in  the  way.  Say  to  Hood  you 
will,  or  will  riot,  pay.     Answer  quick. 

"  SNYDER  &  Co." 

Painter  &  Son  telegraphed  back  to  Hood  &  Kincaids,  ""We 
will  honor  Snyder  &  Co.'s  drafts  to  the  amount  of  four  thousand 
dollars?"  This  telegram  was  received  by  Hood  before  Snyder 
called  at  the  bank  on  the  25th.  About  noon  on  the  25th  Snyder 
went  to  the  bank  and  asked  Hood  how  it  was  "  in  regard  to  that 
money  to-day."  Hood  told  him  that  he  thought  everything  was 
right  now,  and  asked  him  how  much  money  he  would  need.  He 
said  he  thought  that  $3,000  would  do.  Snyder  made  draft  for 
the  amount  on  D.  A.  Painter  &  Son,  and  Hood  paid  him  $1,500 
in  currency,  and  a  certified  check  on  the  First  National  Bank  at 
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Kansas  City  for  $1,500.  Hood  said  to  him  at  the  time  that  he 
■supposed  the  cattle  would  be  shipped  on  Monday  night.  Snyder 
said  no,  tliat  it  would  take  a  couple  of  days  to  get  them  to  the 
station,  that  they  were  about  nine  miles  northeast  of  Fort  Scott 
and  sixteen  miles  from  Prescott.  Hood  remarked  to  him  that 
he  ought  to  get  them  to  Fort  Scott  in  less  time  than  that ;  Sny- 
der said  the  cattle  were  to  be  delivered  and  paid  for  at  Young's 
scales,  that  Young's  scales  were  nearer  on  the  road  to  Prescott, 
and  that  the  cattle  were  fat  and  would  have  to  be  driven  slow. 
This  conversation  between  Hood  and  Snyder  occurred  while 
Hood  was  certifying  to  the  check.  Snyder  first  drew  a  draft  for 
$3,000,  but  its  terms  being  unsatisfactory  to  Hood  in  not  being 
payable  at  sight.  Hood  made  one  out,  inserting  therein,  "  Pay  to 
the  order,  at  sight,  of  Hood  &  Kincaids,"  etc.,  and  Snyder  signed 
the  firm  name  of  "  Snyder  &  Co."  thereto.  Hood  testified  he 
believed  all  the  representations  made  to  him  by  Snyder  to  be 
true,  and  that  he  was  induced  to  deliver  to  Snyder  the  $1,500  in 
currency,  and  the  certified  check  of  $1,500,  on  November 
25th,  upon  Snyder's  statement  that  he  had  enough  cattle 
bought,  and  that  he  would  ship  them  to  Painter  &  Son,  and 
believing  that  Painter  &  Son  would  pay  this  draft  when  the 
cattle  were  disposed  of,  if  not  before;  and  further,  that 
he  would  pay  H.  &  K.  twenty-five  cents  on  the  $100  for 
exchange.  Hood  also  testified  that,  at  the  time  he  delivered 
the  money  and  certified  check  to  Snyder,  he  did  not  know 
the  financial  condition  of  D.  A.  Painter  &  Son,  and  that  he 
•did  not  have  at  the  time  such  confidence  in  Painter  &  Son  as 
to  have  advanced  the  money  obtained  on  their  credit  alone ;  that 
he  had  confidence  in  their  integrity,  not  in  their  financial  ability, 
•and  his  confidence  in  their  integrity  was  based  upon  representa- 
tions that  had  been  made  to  him  by  different  parties  that  they 
were  respectable  dealers.  Snyder  returned  to  Fort  Scott*  On 
Sunday,  Snyder  and  Shores  together  went  again  to  Glasscock's 
house,  and  called  hiin  out  to  the  fence.  Shores  said,  "  Mr.  Glass- 
cock, we've  come  to  see  if  we  couldn't  get  you  to  hold  these 
■cattle  another  day.  Our  financial  matters  is  so  we  can't  pay  for 
'em  to-morrow,  and  if  it  would  suit  you  as  well,  we'd  like  for 
you  to  hold  'em  another  day."  Glasscock  rather  objected  to 
this.  Then  Shores  said,  in  the  presence  of  Snyder,  "If  you 
would  rather  do  it,  we'll  have  to  get  you  to  ship  the  cattle  in  your 
own  name."     Glasscock  then  consented  to  keep  the  cattle  another 


234  A5IERICAN  CRIMINAL  REPORTS. 

day.  Snyder  then  went  to  Fort  Scott  and  engaged  four  cars  of 
Ming,  the  agent  of  tlie  Mo.  E.,  Ft.  Scott  &  Gulf  railroad,  to  be 
iised  Tuesday  night  for  Glasscock's  cattle,  and  others.  On  Mon- 
day he  went  to  J.  Y.  Morrison,  a  cattle  shipper  who  shipped 
cattle  over  the  M.,  K.  &  T.  railway,  told  him  he  had  bought 
Glasscock's  cattle,  and  made  arrangements  with  him  to  have  him 
ship  the  cattle  in  his  own  name  to  St.  Louis  ;  told  him  to  order 
the  cars  and  attend  to  the  shipping  of  them,  and  also  made- 
arrangements  with  him  to  go  out  to  Glasscock's  with  him  the- 
next  day.  On  Monday  night,  Snyder  and  Shores  went  to  Glass- 
cock's house,  stayed  over  night,  and  Tuesday,  the  28th,  in  the 
morning,  they  went  to  "  cut  the  cattle  out."  Snyder  selected  38 
to  take,  and  then  turned  the  rest  back.  Glasscock  examined  thfr 
cattle  turned  back,  and  found  Snyder  had  turned  back  many  of 
the  cattle  he  had  agreed  to  take  then,  and  in  their  place  had 
selected  cattle  which  were  more  profitable  to  feed.  Glasscock 
then  insisted  that  if  he  took  the  cattle  he  had  selected,  he  should 
secure  him  that  he  would  take  the  balance.  This  Snyder  would 
not  do,  saying  that  he  wasn't  prepared  to  leave  the  means^ 
Glasscock  still  insisted  on  security,  and  finally  Snyder  said :  "  If 
you  can't  do  better  than  what  you  proposed,  I'll  have  to  let  the 
trade  fall  back,"  and  Snyder  and  Shores  then  drove  off.  The 
cattle  selected  would  weigh  about  1,100  pounds,  and  the  38  head 
selected,  at  3i  cents,  would  amount  to  $1,368.50.  At  the  feed- 
gate  they  met  Morrison,  and  told  him  that  the  trade  was  "  busted 
up  ; "  wanted  him  "  to  go  and  buy  the  cattle,  if  he  could — they 
would  have  nothing  more  to  do  with  him."  At  Fort  Scott 
Snyder  saw  Ming ;  "  told  him  he  could  not  ship  and  withdrew 
his  order  for  cars."  They  then  got  on  the  freight  train  of  which 
Charles  Sykes  was  conductor,  and  left  Fort  Scott  about  1.30 
p.  M.  Snyder  paid  his  fare,  first  to  Prescott  and  then  from  Pres- 
cott  to  Pleasanton.  The  train  stopped  at  Pleasanton  about  fif- 
teen minutes.  Snyder  and  Shores  got  out  of  the  caboose.  Sny- 
der went  to  Hood  &  Kincaid's  bank,  and  told  Hood  that  he 
wanted  some  more  money  to  finish  paying  for  the  stock  he  had 
bought ;  that  he  was  in  very  much  of  a  hurry  ;  that  there  was  a 
freight  train  at  the  depot  ready  to  pull  out,  arid  that  he  wanted 
to  get  back  to  Prescott  on  it.  Hood  asked  him  how  much  more 
money  he  wanted.  He  said  $850,  and  gave  a  draft  on  D.  A. 
Painter  &  Son  for  the  $850,  in  form  similar  to  the  $3,000  draft, 
and  Hood  gave  Snyder  a  certified  check  for  the  amount.  Snyder 
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then  tried  to  get  on  the  pay  car  going  north  (Prescott  is  south  of 
Pleasanton) ;  could  not  get  on  it,  and  then  got  on  to  Sykes' 
caboose  again,  showed  Sykes  a  large  amount  of  money,  rode 
with  him  to  Kansas  City.  At  nine  o'clock  on  the  29th  he  got 
the  $850  check  cashed  at  Wyandotte,  at  the  banking-house  of 
Northrup  &  Son.  The  $3,000  draft  in  favor  of  Hood  &  Kin- 
caids  was  sent  to  Kansas  City,  and  Painter  &  Son  being  unable 
to  pay  the  same,  it  was  protested.  On  the  29th,  D.  A.  Painter 
went  to  Wyandotte  to  see  Snyder  and  Shores,  and  asked  them 
what  luck  they  had  buying  cattle.  They  stated  that  they  had 
bargained  for  Glasscock's  cattle ;  that  Glasscock  had  disagreed 
with  them  about  the  selection  of  the  cattle,  and  would  not  let 
them  have  the  cattle.  Painter  said  a  $3,000  draft  had  come  on, 
and  they  had  been  forced  to  let  it  go  to  protest.  Painter,  Snyder 
and  Shores  then  went  to  a  saloon,  where  they  had  further  talk 
about  the  $3,000  draft.  Painter  insisted  that  if  they  hadn't 
bought  any  stock  they  must  have  the  money ;  that  the  money 
ought  to  go  to  pay  the  draft.  Snyder  replied  they  were  not 
going  to  commit  themselves ;  that  they  were  awaiting  develop- 
ments. Painter  suggested  that  if  they  were  keeping  the  money 
for  what  his  firm  were  owing  them,  that  he  would  pay  them  on 
Friday ;  they  replied  that  they  were  not  going  to  commit  them- 
selves. After  Snyder  was  arrested  on  this  charge,  he  said  to  one 
James  Reynolds,  "that  they  had  put  about  $3,000  in  Painter's 
hands  last  spring,  and  he  didn't  like  the  way  things  were  going 
lately;  he  said  he  hadn't  lost  anything,  only  $700  or  $800." 
Reynolds  also  testified  :  "  I  can't  say  whether  Snyder  said  that 
he  had  got  even  with  him,  and  was  going  to  keep  even  with  him, 
or  whether  he  said  he  had  taken  this  plan  to  get  even  with  him." 
While  on  his  way  back  to  Pleasanton,  after  his  arrest,  Snyder 
said  to  McGlothlin,  the  deputy  sheriff  who  had  him  in  charge, 
that  Painter  &  Son  owed  him  $3,900  ;  that  he  did  this  to  get  his 
money,  or  that  it  was  the  only  way  he  had  to  get  his  money  out 
of  Painter  &  Son.  While  in  the  jail  at  Mound  City,  he  made 
a  similar  statement  to  Robert  Fleming.  He  also  said  he  didn't 
care  who  H.  &  K.  looked  to  for  their  money  ;  that  he  was  study- 
ing his  own  care.  Painter  &  Son  owed  Snyder  &  Shores  at  this 
time  from  $500  to  $700,  and  were  able  to  pay  that,  but  were  not 
able  to  pay  the  $3,850,  without  the  cattle.  They  were  persons 
of  limited  means.  Neither  Snyder,  nor  A.  J.  Snyder  &  Co., 
had  any  money  on  deposit  with  Hood  &  Kincaids  at  the  time  of 
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these  transactions,  and  Hood  &  Kincaids  have  never  been  paid 
any  part  of  $3,850. 

The  foregoing  statement  of  facts  was  prepared  by  tlie  chief 
justice.  Counsel  appearing  for  Snyder  in  this  court  were  J.  D. 
Snoddy,  A.  F.  El/y  and  W.  J.  Buchan.  Counsel  for  respondent 
Lamoreaux,  were  Stephen  H.  Allen  and  W.  M.  Biddle.  The 
case  was  argued  orally  by  Messrs.  Snoddy  and  Ely  for  petitioner, 
and  Messrs.  Allen  and  Biddle  for  respondent.  An  order  for 
the  release  of  the  petitioner  was  made  and  issued  on  the  9th  of 
February. 

The  opinion  of  the  court  was  delivered  by : 

HoETON',  C.  J.  The  questions  presented  in  the  case  for  our 
consideration  will  be  disposed  of  by  us  in  the  order  in  which 
they  were  raised.  After  the  return  of  the  sheriff  had  been 
made,  and  the  reply  thereto  filed,  the  counsel  for  the  respondent 
objected  to  the  summoning  of  the  prosecuting  witness,  and  asked 
that  the  petitioner  be  remanded  to  the  custody  of  the  officer,  as 
it  appeared  from  the  record  that,  upon  complaint  made  that  a 
criminal  offense  had  been  committed,  a  warrant  describing  the 
offense  had  been  issued,  the  prisoner  arrested,  a  preliminary 
examination  duly  had  before  the  proper  officer,  and  a  finding 
made  that  the  petitioner  was  guilty  as  charged  in  the  complaint 
and  warrant ;  that  thereon  bail  had  been  fixed  at  $5,000 ;  that  the 
petitioner  had  not  offered  any  bail,  and  had  been  legally  committed 
for  trial,  and  no  question  was  made  on  account  of  any 

Power  of 

court  or  defect  in  the  charge  or  process.  Under  §  671  of  the 
judge;  Code,  ch.  80,  Gen.  Stat.,  763,  it  is  expressly  provided 

that  no  court  or  judge  shall  inquire  into  the  illegality 
of  any  judgment  or  process  whereby  the  party  is  in  custody,  or 
discharge  him,  when  the  term  of  commitment  has  not  expired, 
when  the  party  is  in  custody  upon  any  process  issued  on  any 
final  judgment  of  a  court  of  competent  jurisdiction,  or  upon  a 
warrant  or  commitment  issued  from  the  district  court  or  any 
other  court  of  competent  jurisdiction,  upon  an  indictment  or 
information."  An  order  of  commitment  to  hold  a  prisoner  for 
trial,  issued  by  a  magistrate  before  whom  a  person  is  brought  for 
examination,  upon  a  charge  of  having  committed  an  offense,  after 
such  examination  is  concluded,  and  a  finding  made,  that  it  appears 
that  the  prisoner  is  guilty  as  charged  in  the  complaint  and 
warrant,  is  not  "  a  process  issued  on  any  final  judgment  of  a 
court  of    competent  jurisdiction ; "  nor  is  such  a  commitment 
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inclndod  in  any  process  named  in  §  671  of  the  code.  Hence, 
there  is  no  prohibition  in  said  section  to  prevent  a  court  or  judge 
from  inquiring  into  the  legality  of  the  imprisonment  of  a  person 
under  a  commitment  of  an  examining  magistrate. 

Section  672  of  th?  code  (Gen.  Stat.  1868,  763)  provides:  "ISTo 
person  shall  be  discharged  from  an  order  of  commitment  issued 
by  any  judicial  or  peace  officer  for  want  of  bail,  or  in  case  not 
bailable,  on  account  of  any  defect  in  the  charge  or  process,  or  for 
alleged  want  of  probable  cause ;  but  in  all  such  cases  the  court  or 
judge  shall  summon  the  prosecuting  witness,  investigate  the 
criminal  charge,  and  discharge,  let  to  bail,  or  recommit  the  pris- 
oner, as  may  be  just  and  legal,  and  recognize  witnesses  when 
proper."  [Jnder  this  section,  we  hold  that  when  a  writ  of  habeas 
corpus  issues  on  a  complaint  of  illegal  imprisonment,  for  alleged 
want  of  probable  cause,  the  judge  or  court  issuing  the  writ  may, 
even  in  case  where  there  is  no  defect  in  the  charge  or  process, 
summon  the  prosecuting  witness,  investigate  the  criminal  charge, 
and  discharge,  let  to  bail,  or  recommit  the  prisoner,  as  may  be 
just  and  legal.  This  section  gives  a  party  committed  for  a  crime 
by  an  examining  magistrate  an  appeal  from  his  commitment  by 
virtue  of  the  writ  of  habeas  corpus :  The  People  v.  Tomphins, 
1  Parker's  (N.  Y.)  Crim.  Kep.,  224,  240.  Upon  this  ground  the 
court  overruled  the  objection  to  the  hearing  of  evidence  in  the 
case,  and  the  motion  to  remand  upon  the  record.  But  the  court 
ordered,  on  its  own  motion,  that  the  petitioner  should  amend  his 
reply  by  setting  out  therein  as  fully  and  specifically  as  possible 
the  testimony  given  by  the  various  witnesses  before  the  examin- 
ing magistrate  and  named  in  the  return  of  the  sheriff.  The 
better  practice  is,  where  a  petition  is  presented  for  a  writ  of 
habeas  corpus,  for  alleged  want  of  probable  cause,  to  embody  in 
the  petition  all  the  testimony  taken  before  the  examining  magis- 
trate. When  this  evidence  has  been  reduced  to  writing  by  the 
magistrate,  or  under  his  direction,  a  copy  thereof  should  be 
obtained,  with  the  certificate  of  the  magistrate  thereto.  When 
such  testimony  is  not  reduced  to  writing,  there  usually  is  but 
little  difficulty  in.  setting  out  tlie  material  and  important  matters 
testified  to. 

Upon  the  hearing  of  the  case  on  the  merits,  the  peti-   J^'''^®  p^ 
tioner  objected  to  the  witness  John  Hood  testifying  iiefoi'in- 
that  he  was  induced  to  part  with  the  $1,500,  and  the  tyTcompV 
certified  check,  on  the  statements  and  representations  ^^^ 
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of  Snyder,  on  the  ground  that  it  was  incompetent  and  was  call- 
ing for  the  secret  mental  emotions  of  the  witness  The  objection 
was  not  well  taken.  This  was  a  material  fact  to  be  established. 
It  was  proper  for  this  court  to  know  what  influence  the  represen- 
tations of  Snyder  had  upon  the  witness.  If  they  had  none  at  all, 
the  prosecution  must  have  failed.  "  The  fact  was  sought  after, 
and  not  the  opinion  of  the  witness:"  People  v.  Herrich,  13 
Wend.,  87 ;  People  v.  Sully,  5  Parker's  (IST.  Y.)  Cr.  Kep.,  142  ; 
People  V.  Miller,  2  Parker's  (N.  T.)  Cr.  Eep.,  197  ;  Thomas  v. 
The  People,  34  N".  T.,  351.  Objections  were  also  taken  to 
Hood's  testimony  that  he  believed  the  representations  made  to 
him  by  Snyder  on  the  23d,  24th,  25th  and  28th  of  November. 
The  objections  were  overruled,  and,  for  the  reasons  above  stated, 
we  think  the  evidence  competent.  It  is  indispensable  to  the  con- 
summation of  the  crime  of  obtaining  money  or  property  under 
false  pretenses,  that  the  person  who  has  been  induced  to  part 
with  his  money  or  property  thereby  must  believe  the  pretense  is 
true,  and,  confiding  in  its  truth,  must  by  reason  of  such  confi- 
dence have  been  cheated  and  defrauded.  We  do  not  mean  by 
this  ruling  that  such  evidence  is  the  best,  nor  the  most  reliable ; 
nor  that  it  is  necessary  for  the  prosecutor  to  state  he  believed 
and  relied  upon  the  pretense.  All  of  this  may  be  inferred.  We 
simply  hold  the  evidence  admissible. 

The  material  question,  however,  in  this  case  is,  whether  on  the 
evidence  submitted  to  us  an  ofEense  is  made  out  against  Snyder 
for  false  pretense,  within  the  statute,  in  his  obtaining  from  Hood 
&  Kincaids,  on  November  25th,  the  $1,500  in  currency  and  the 
certified  check  of  $1,500.  The  counsel  for  the  petitioner  con- 
tended that  there  was  no  evidence  of  lie  procuring  of  the  money 
or  check  by  any  false  pretense.     First :  Inasmuch  as 

What  con-  j         j  r 

stitutes  Hood,  at  the  time  he  let  Snyder  have  the  money  and 
false  pre-     ^q,^  on  the  25th  of  November,  had  an  absolute  order 

tenses.  .        t        „ 

m  the  form  of  a  telegram  from  Painter  &  Son  to  honor 
Snyder  &  Co.'s  drafts  for  four  thousand  dollars,  and  had  previ- 
ously refused  to  pay  the  money  on  a  letter  of  credit,  which  he 
construed  as  requiring  him  to  see  to  the  shipping  of  the  stock  to 
Painter  &  Son,  it  is  conclusively  shown  that  such  telegraphic 
order  of  Painter  &  Son  was  the  sole  inducement  by  which  the 
money  and  check  were  parted  with  by  Hood.  Second :  That  the 
repi'esentation  made  by  Snyder  to  Hood  that  he  had  bought  the 
pick  of  a  large  lot  of  cattle,  about  100  head,  was  true  on  the 
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'25tli,  when  the  money  and  check  were  obtained ;  and  that  the 
statement  that  the  cattle  would  be  shipped  to  Painter  &  Son  at 
Kansas  City  was  a  representation  or  assurance  in  relation  to  a 
future  transaction,  and  did  not  amount  to  a  statutory  false  pre- 
tense. As  to  the  first  proposition  of  counsel  of  tlie  petitioner  for 
his  discharge,  we  answer  that  we  are  not  satisfied  that  Hood 
parted  with  the  money  and  check  solely  on  the  telegram  of  credit 
■of  the  25th.  The  testimony  tends  to"  show  that  he  was  induced 
to  part  with  the  property  in  controversy  partly  on  that  telegram, 
partly  on  the  representation  of  Snyder  that  he  had  bought  about 
100  head  of  cattle,  and  partly  on  the  statement  that  he  would 
ship  the  cattle  to  Painter  &  Son.  In  an  examination  of  his 
•character,  we  are  not  to  pass  absolutely  on  the  guilt  or  innocence 
•of  the  prisoner ;  if  we  shall  find  an  offense  hag  been  committed, 
.and  there  is  probable  cause  to  believe  the  prisoner  guilty  thereof, 
the  prisoner  should  be  committed  for  trial.  As  different  motives 
were  assigned  by  the  prosecutor  as  operative  in  producing  the 
-delivery  of  the  money  and  check  to  Snyder,  the  examining 
magistrate,  and  this  court,  are  only  to  ascertain  that  there  is  prob- 
able cause  to  believe  that  the  pretenses  proved  to  have  been  false 
and  fraudulent,  if  within  the  statute,  were  a  part  of  the  moving 
■causes  which  induced  Hood  to  part  with  the  property,  and  that 
Snyder  would  not  have  obtained  the  same  if  the  false  pretenses 
had  not  been  superadded  to  the  telegraphic  order  of  Painter  & 
Son  of  November  25th,  to  authorize  the  holding  of  Snj'der  for 
trial.  It  is  not  necessary,  to  constitute  the  offense  of  obtaining 
goods  by  false  pretenses,  that  the  owner  should  have  been 
induced  to  part  with  his  property  solely  and  entirely  by  pretenses 
which  were  false ;  nor  need  the  pretenses  be  the  paramount 
-cause  of  the  delivery.  It  is  sufficient  if  they  are  a  part  of  the 
moving  cause,  and  without  them  the  prosecutor  would  not  have 
parted  with  the  property :     People  v.  Haynes,  14  Wend.,  547. 

This  leads  us  to  examine  the  second  proposition  upon  which 
the  counsel  for  the  petitioner  claims  his  release,  and  to  consider  the 
representations  made  by  Snyder,  "  that  he  had  bought  the 
pick  of  a  large  lot  of  cattle,  about  100  head,"  and  that  pretense  is 
''he  would  ship  them  to  Painter  &  Son."     The  first  "ot within 

^  .  .,  the  statute. 

representation  was  substantially  true,  when  the  money 
and  check  were  obtained  on  the  25th  of  November.     At  that 
time  the  cattle  had  been  contracted  for  by  Snyder  with  Glass- 
cock, and  a  part  of  the  consideration  paid.     This  representation, 
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when  made  on  the  23d  or  24th  of  TTovember,  was  false.  On 
the  25th,  it  had  become  true.  Is  a  pretense  which  was  false 
when  made,  within  the  statute,  if  true  when  the  property  iff 
parted  with  ?  "We  think  not.  The  pretense  employed  is  only 
the  means  by  which  the  ofEense  is  perpetrated.  The  substance 
of  the  offense  consists  in  the  obtaining  of  the  property,  and 
thereby  with  a  fraudulent  intent  depriving  the  lawful  owner  of 
that  which  properly  belongs  to  him.  If  a  party  by  his  own  acts- 
mates  the  false  representations  good,  before  obtaining  the  prop- 
erty, there  is  no  consummation  of  the  crime,  and  there  is  no 
criminal  attempt,  for  it  follows  that,  when  there  is  a  change  of 
purpose  on  the  part  of  a  person  seeking  to  obtain  property  by  a 
false  pretense,  before  any  other  wrongful  act  is  committed  than 
the  making  of  the  false  pretense,  the  crime  of  the  attempt  i& 
taken  away.  The  fact  that,  in  this  case,  Snyder  never  abandoned 
the  scheme  to  defraud  some  one,  does  not  militate  against  the 
conclusion,  that  the  pretense  must  be  false  in  fact  when  the 
property  is  parted  with.  How  can  it  be  said  that  Hood  relied 
upon  a  false  representation  as  to  the  purchase  of  the  cattle  when 
he  delivered  the  money  and  check,  if  at  that  time  the  representa- 
tion had  become  true  ?  No  property  was*  parted  with  by  Hood 
on  the  23d  or  24th.  The  representation  then  made  by  Snyder 
as  to  buying  tlie  cattle,  was  true,  on  the  25th,  and  before  he 
obtained  the  money,  or  check ;  and  if  he  is  to  be  held  for  tlie 
commission  of  a  crime  by  obtaining  property  under  false  pi-e- 
tenses,  it  must  be  upon  some  other  representation  than  the  repre- 
sentation on  the  23d  or  24th,  as  to  having  "  bought  the  pick  of 
a  large  lot  of  cattle." 

As  to  the  representation  of  Snyder,  "  that  he  would  ship  the 
cattle  to  Painter  and  Son,  at  Kansas  City,"  we  follow  authority 
in  holding  such  statement  is  not  a  statutory  false  pi-etense.  The 
False  pre-  f  alsc  pretcuses  relied  upon  to  constitute  an  ofEense  under 
b"T  to  "^'  '^'^  statute,  must  relate  to  a  past  event,  or  to  some  pres- 
pastorpre-  ent  existing  fact,  and  not  to  something  to  happen  in 
sent  facts,  ^j^^  future.  A  mere  promise  is  not  sufficient :  Rex  v. 
Young,  3  Term  E.,  98 ;  Rex  v.  Lee,  L.  and  C,  309  ;  Common- 
wealth V.  Drew,  19  Eich.,  179 ;  State  v.  Mers,  49  Mo.,  542 ; 
Dillingham  v.  State,  5  Ohio  St.,  280  ;  Bitrrowv.  State,  12  Ark., 
65;  State  v.  Magee,  11  Ind.,  154;  The  State  v.  Green,  7  Wis., 
676.  The  representation  that  the  cattle  would  be  shipped  to 
Painter  &  Son,  related  to  an  event  wiiich  was  thereafter  to 
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happen.  It  was  a  promise  or  assurance  of  a  future  transaction. 
Upon  the  evidence  we  are,  therefore,  compelled  to  say,  that  as 
the  only  offense  charged  in  the  complaint,  and  in  the  warrant 
against  Snyder,  was  the  obtaining  of  the  $1,500  in  currency  and 
the  certified  check  of  $1,500  on  November  25th,  as  therein 
stated,  and  as  the  order  of  commitment  was  issued  on  the  finding 
of  the  examining  magistrate,  that  there  was  probable  cause  to 
believe  Snyder  "  guilty  as  charged. in  the  complaint  and  warrant," 
there  is  no  legal  authority  for  holding  the  petitioner  in  custody, 
and  he  must  be  discharged.  It  is,  perhaps,  unnecessary  to  add, 
that  in  point  of  moral  turpitude,  Snyder  is  as  guilty  in  obtaining 
the  property  of  Hood  &  Kincaids  on  the  25th  of  November  on 
a  false  promise,  if  such  be  the  fact,  as  if  such  pretense  was 
within  the  statute.  The  criminal  law,  however,  cannot  reach 
the  perpetrator  of  every  fraud.  "  The  statute  may  not  regard 
mere  naked  lies  as  false  pretenses."  It  has  been  well  said : 
"  The  operation  of  the  wisest  law  is  imperfect  and  precarious ; 
thfiy  seldom  inspire  virtue;  they  cannot  always  restrain  vice; 
their  power  is  insufficient  to  prohibit  all  that  they  condemn,  nor 
can  they  always  punish  the  actions  which  they  prohibit."  We 
have  intentionally  abstained  from  commenting  upon  the  transac- 
tions of  the  28th  of  November,  when  Snyder  is  alleged  to  have 
obtained  a  certified  check  of  $850,  because  there  is  nothing  in 
the  proceedings  before  the  magistrate,  or  in  this  court,  to  prevent 
the  petitioner  from  being  arrested,  ii,  any  complaint  is  made, 
therefore :  Whether  a  crime  has  been  committed  in  that  regard, 
and  whether  there  is  probable  cause  to  believe  the  petitioner 
guilty  thereof,  may  be  a  matter  of  future  examination  and  judi- 
cial determination.  In  this  investigation,  the  testimony  of  facts, 
subsequent  to  the  25th,  was  received  by  us  only  to  explain  the 
transactions  of  the  25th  of  November,  and  to  shed  light  upon 
the  intent  of  Snyder. 

That  the  force  of  this  decision  may  not  be  misconstrued,  we 
may  properly  say,  that  the  evidence  shows  there  was  no  collusion 
between  the  firm  of  Painter  &  Son  and  Snyder,  and  that  the 
purchase  of  the  cattle  by  Snyder  of  Glasscock  on  the  morning 
of  the  25th  was  made  in  good  faith.  It  is  evident,  however, 
that  Snyder  never  intended  to  ship  any  of  the  cattle  to  Painter 
&  Son,  and  all  his  statements  to  that  effect  were  in  pursuance  of 
his  scheme  to  successfully  carry  out  his  fraudulent  purpose. 

Let  the  petitioner  be  discharged.  All  the  justices  concurring. 
Vol.  11.-16 
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Note. — All  of  the  authorities  agree  to  the  general  doctrine,  that  an  indict- 
able false  pretense  must  be  as  to  some  existing  fact,  and  that  a  false  pretense 
promissory  in  its  nature  cannot  be  the  subject  of  a  criminal  charge.  But  the 
courts  are  somewhat  divided  in  their  application  of  this  principle.  This 
difference  is  sharply  presented  by  the  two  cases  of  Brni/ney  «.  People,  33  N.  Y., 
413,  and  Com.  v.  Pwrker,  Thach.  (Mass.)  Cr.,  24.  The  facts  in  both  cases 
were  substantially  the  same.  In  each  case  the  prosecutor  was  induced  to  pay 
the  prisoner  money,  the  prisoner  promising  to  obtain  the  prosecutor  a  situa- 
tion and  alleging  at  the  same  time  that  he  had  a  situation  vacant,  and  in  which 
he  would  put  the  prisoner.  There  was,  in  fact,  no  such  situation  vacant,  and 
the  prisoner  did  not  obtain  any  situation  for  the  prosecutor,  and  never 
intended  to.  The  New  Tork  court  held  that  there  was  n  o  indictable  false 
pretense,  as  the  prosecutor  relied  upon  the  promise,  the  pretense  as  to  an 
existing  vacancy  and  the  promise  being  inseparable.  The  Massachusetts 
<;ourt  held  that  the  pretense  as  to  the  existing  vacancy  was  an  indictable  false 
pretense,  although  without  the  promise  it  would  be  of  no  legal  importance. 
The  Supreme  Court  of  Michigan,  in  Winslow  v.  People,  which  will  appear  in 
38  Mich.,  not  yet  out,  hold  with  the  Supreme  Court  of  Massachusetts,  disap- 
proving Bamiey  v.  People. 


Petition  of  Semlee. 
(41  Wis.,  517.) 


Habeas  Cobptts:  WTien  writ  denied — Ifot  a  substitute  for  appeal  or  writ  of 
error — Case  stated  —  Imprisonment  in  default  of  bail,  on  criminal  cha/rge  : 
bail  svhsequenthj  given  on  second  complaint  for  samie  offense. 

"Where'  the  facts  stated  in  a  petition  for  a  writ  of  Twheas  corpus  and  the  papers 
thereto  annexed,  if  established,  will  not  warrant  the  discharge  of  the 
prisoner,  the  writ  will  be  denied. 

The  writ  of  habeas  corpus  is  not  designed  to  perform  the  office  of  an  appeal  or 
writ  of  error;  and  cannot  be  resorted  to  for  the  purpose  of  reviewing 
orders  or  judgments  which  are  merely  erroneous,  made  or  rendered  by  a 
court  which  had  jurisdiction  of  the  subject  matter  and  of  the  person. ' 

Thus,  one  who  is  imprisoned  in  default  of  bail,  by  order  of  a  circuit  court  of 
this  state,  in  which  a  criminal  information  is  pending  against  him  for 
embezzlement  of  moneys  in  his  possession  as  county  treasurer,  will  not 
ibe  discharged  by  this  court  upon  habeas  corpus,  on  the  ground  that  the 
Information  is  insufficient  to  charge  him  with  any  offense,  and  that  the 
circuit  court  erred  in  refusing  to  quash  it  for  that  reason. 

"Where  the  petitioner  also  alleges  that,  upon  a  complaint  subsequently  made 
before  a  magistrate,  he  was  held  to  bail  and  gave  the  bail  required,  and 
that  the  offense  thus  complained  of  was  the  same  as  that  described  in  the 
information  previously  filed,  but  this  court,  upon  inspecting  such  com- 
plaint and  other  papers  annexed,  cannot  assume  that  the  offense  charged 
lis  the  same,  it  denies  the  writ,  with  a  suggestion  that  the  circuit  court, 
■on  the  prisoner's  application  for  that  purpose,  should  inquire  into  the 
fact,  and,  upon  finding  it  to  be  as  alleged,  should  grant  the  proper  relief 
in  respect  to  bail. 
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Application  for  a  writ  of  Habeas  Corpus. 

This  was  an  application  to  this  court  for  a  writ  of  habeas 
corpus,  upon  grounds  which  were  thus  stated  by  Mr.  Justice  Cole 
in  his  opinion  herein  as  originally  prepared : 

"  It  appears  from  the  petition,  and  the  papers  annexed,  that 
the  petitioner  was  arrested  in  August,  1876,  on  a  complaint  and 
warrant  charging  him  with  the  crime  of  embezzling  $10,000  of 
the  moneys  of  Washington  county,  on  the  first  day  of  February, 
1876,  which  moneys  were  then  in  his  possession  and  intrusted  to 
his  care  as  treasurer  of  the  county.  The  petitioner  waived  an 
examination  before  the  magistrate,  and,  failing  to  give  bail,  was 
committed  to  the  jail  of  the  county.  At  the  l^ovember  term  of 
the  circuit  court,  1876,  an  information  was  filed,  containing  three 
counts,  in  which  the  petitioner  was  charged  with  having  embez- 
zled $10,000,  moneys  of  the  county,  which  he  held  as  county 
treasucer.  The  cause  was  continued  from  the  November  term 
to  the  regular  term  in  March  following,  and,  for  want  of  the 
required  recognizance,  the  petitioner  was  remanded  to  the  cus- 
tody of  the  sheriff.  At  the  next  term  of  the  court,  the  district 
attorney  entered  a  nolle  as  to  the  third  count  in  the  information, 
and  the  court  refused  to  quash  the  first  and  second  counts  on  the 
motion  of  the  petitioner.  The  petitioner  was  required  to  recog- 
nize in  the  sum  of  $2,000  for  his  appearance,  etc.,  and,  in  default 
of  bail,  was  again,  by  an  order  entered  April  9th,  remanded  to 
the  custody  of  the  sheriff  until  bail  was  given.  It  appears  that 
the  petitioner  was,  on  the  subsequent  11th  day  of  April,  taken 
from  jail  on  a  warrant  and  compelled  by  the  sheriff  to  go  before 
another  justice  of  the  peace  to  answer  a  complaint  procured  by 
the  district  attorney,  charging  him  with  embezzlement.  An 
examination  was  waived  on  this  charge,  and  the  petitioner 
entered  into  a  recognizance  with  sufiicient  sureties  as  required  by 
the  justice,  and  was  discharged  from  further  restraint  in  that 
matter.  The  sheriff  then  seized  the  petitioner  and  conveyed, 
him  to  jail,  where  he  remains,  not  having  given  bail  according  to 
the  order  of  the  circuit  court.  And  the  petitioner  claims  that 
his  imprisonment  is  illegal,  and,  among  other  things,  states  that 
8uch  illegality  consists  in  this :  that  the  first  and  second  counts  of 
the  information  do  not  charge  him  with  any  offense,  and  are  void ; 
and  that  the  order  of  the  circuit  court  requiring  him  to  give  bail, 
and  committing  him  in.default'thereof,  is  illegal  and  void." 

For  the  petitioner,  a  brief  was  filed  by  Frishy,  Weil  c&  Barney, 
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and  the  cause  was  argued  orally  by  L.  F.  Frisby.     They  con- 
tended, 

1.  That  as  the  protection  of  the  liberty  of  its  citizens  is  one 
of  the  chief  functions  and  highest  prerogatives  of  the  state,  not 
only  is  the  habeas  corpus  a  prerogative  writ,  but  an  application 
for  such  writ  is  a  "  prerogative  cause,"  and  within  the  Ofiginal 
jurisdiction  of  this  court  in  every  case  where  a  citizen  of  this 
state  is  unlawfully  imprisoned  within  the  state.  In  reference  tO' 
this  point  they  cited  and  commented  upon  Attorney- General  v.. 
EoAi  Claire,  37  Wis.,  400, 442-5  ;  Attorney-Gen.  v.  B.  W.  Com- 
panies, 35  Id.,  512,  513,  517,  518 ;  Attorney-Gen.  v.  Blossom, 

I  Id.,  317-324,  327,  330 ;  3  Id.,  157,  175-6 ;  In  re  Stacy,  10' 
Johns.,  333 ;  In  re  Jackson,  15  Mich.,  423 ;   In  re  Spangler^ 

II  Id.,  310 ;  People  v.  Martin,,  1  Park.,  196 ;  Bouv.  Law  Die, 
"■Haleas   Corpus;  "  Hurd  on  H.  C.  (2d  ed.),  144,  146. 

2.  That  this  court,  on  habeas  corpus,  could  review  the  deci-. 
sion  of  the  circuit  court  refusing  to  quash  the  information  upon 
which  the  petitioner's  imprisonment  was  founded,  and  could 
properly  discharge  him  from  such  imprisonment,  if  it  should  find 
that  the  information  did  not  charge  him  with  any  offense.  In 
such  a  case,  counsel  argued  at  length,  the  circuit  court  could  not 
properly  be  said  to  have  ever  acquired  jurisdiction  of  the 
petitioner's  person.  A  writ  of  habeas  corpus  is  necessarily  in 
the  nature  of  a  writ  of  error,  operating  as  a  review  of  the  alleged 
illegalities  in  the  proceedings  brought  up  by  it :  Hurd  on  H.  C. 
(2d  ed.),  330-32,  350,  351,  380;  Bwrnham  v.  Morrissey,  14 
Gray,  226,  238 ;  Fx  parte  Terger,  8  Hall,  85-94  ;  32  Pa.  St.,  520. 
A  court  of  appellate  and  supervisory  jurisdiction  may  discharge 
a  prisoner  held  on  criminal  process,  where  the  commitment  is 
voidable  only  :  Hurd,  351,  352.  In  hearings  under  our  statute 
(Tay.  Stats.,  1792,  sees.  1,  4,  27),  upon  petition  for  a  writ  of 
habeas  corpus,  it  would  seem  to  be  the  duty  of  the  court  to 
inquire  into  the  cause  of  the  imprisonment,  and,  if  it  is  found  to 
be  unlawful  for  any  reason,  to  discharge  the  prisoner:  The 
People  V.  Martin,  i  Park.,  187,  191-7 ;  2  Kent,  28,  31 ;  Hurd, 
331-2. 

3.  Th3,t  the  second  arrest  of  the  petitioner,  while  in  jail  under 
the  commitment  of  the  circuit  court,  his  being  taken  before  tlie 
justice  on  a  new  complaint  and  .warrant  for  the  same  cause,  and 
being  then  admitted  to  bail  for  his  appearance  at  the  circuit 
court  to  answer  the  charge,  rendered  his  continued  imprisonment 
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npon  the  first  warrant  unlawful :  Eussell  on  Crimes,  421.  The 
acts  of  the  district  attorney  may  operate  as  a  waiver,  like  the  acts 
of  other  public  officers :  1  Wis.,  414 ;  22  Id.,  69  ;  13  Iowa,  443. 
The  Attorney- General,  cont^'a,  argued  that  this  court  ought 
not  to  take  jurisdiction  to  issue  the  writ  in  this  case ;  that  in 
respect  to  this  writ,  as  in  respect  to  mandomius,  injunction,  etc., 
to  warrant  this  court  in  assuming  jurisdiction,  the  interest  of  the 
state  should  be  primary  and  proximate,  and  the  question  at  issue 
should  affect  the  state  at  large,  and  not  merely  private  or  local 
rights  {Attorney- General  v.  Railway  Co.'s,  35  "Wis.,  425;  Attor- 
ney-Generdl  v.  Eau  Claire,  37  Id.,  442 ;  State  v.  Wood,  38  Id., 
71 ;  State  v.  Juneau  Co.,  Id.,  554 ;  Haben  v.  Board  of  Eduoa- 
tion,  22  Id.,  101,  110 ;  Eule  of  Court,  June  term,  1865),  and  that 
such  is  the  obvious  meaning  of  that  provision  of  statute 
(Taylor  Statutes,  1792,  section  3),  which  confines  the  issuing  of 
the  writ  to  officers  in  the  county  where  the  person  is  imprisoned. 
2.  That  as  the  circuit  court  had  jurisdiction  of  the  subject 
matter  and  of  the  defendant,  the  order  of  the  court  refusing  to 
quash  the  information,  which  the  petitioner  was  held  to  answer, 
could  not  be  reviewed  on  habeas  corpus,  and  that  this  writ  can- 
not be  made  to  perform  the  functions  of  a  writ  of  error :  In  re 
Blair,  4  Wis.,  522 ;  In  re  C  Connor,  6  Id.,  288 ;  In  re  Perry, 
30  Id.,  268  ;  In  re  Crandall,  34  Id.,  177 ;  People  v.  Cassels,  5 
Hill,  164 ;  Hurd  on  H.  C,  332.  When  the  court  has  jurisdic- 
tion, it  shall  determine  every  question  without  interference  by 
any  other  tribunal  (Hurd,  335,  et  seq.),  land  this  includes  jurisdic- 
tion to  decide  upon  the  sufficiency  of  the  information :  State  v. 
Ilanser,  33  Wis.,  678.  3.  That  the  information  was  sufficient, 
■and,  if  otherwise,  it  might  be  amended  on  the  trial.  Tay.  Stats., 
1941,  §  14.  4.  That  the  subsequent  production  of  the  prisoner 
before  a  magistrate,  and  the  proceedings  thereupon,  did  not 
affect  the  right  to  hold  him,  though  the  officer  might  be  liable 
(Hawk.  P.  C,  b.  2,  ch.  19,  §  12,  p.  194),  that  neither  the  district 
attorney  nor  the  jailor  could  waive  or  prejudice  the  right  of  the 
state  to  hold  and  try  the  petitioner,  and  that,  in  any  event,  the 
prisoner  should  not  be  discharged,  but  should  be  remanded  for 
such  proceedings  as  might  be  proper.  Hurd,  46  et  seq.j  State  v. 
Bloom,  17  Wis.,  521 ;  Tay.  Stats.,  1797,  §  21. 

Cole,  J.     This  is  an  application  for  a  writ  of  habeas  corpus. 
We  were  in  some  doubt  whether,  upon  the  face  of  the  petition. 
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and  the  papers  annexed  to  and  made  a  part  thereof,  a  writ  should 
be  granted  by  this  court ;  or,  if  granted,  whether,  upon  the  facts 
stated,  the  petitioner  would  not  have  to  be  remanded  to  his  for- 
mer custody.  It  was  therefore  deemed  best  to  have  an  argument 
on  certain  points  in  the  application.  The  attorney-general  and 
the  counsel  for  the  petitioner  have  argued  questions  suggested, 
which  would  necessarily  have  to  be  considered  in  determining 
whether  the  petitioner  would  be  entitled  to  a  discharge  from 
imprisonment.  If  these  questions  should  be  decided  against  the 
petitioner,  the  writ  would  be  unavailing,  even  if  granted.  And 
as  we  are  now  satisfied  that  upon  the  case  presented  the  peti- 
tioner could  not  be  discharged,  the  writ  is  denied  on  that  ground 
alone,  as  was  done  in  the  cases.  In  re  Gregg,  15  Wis.,  4Y9 ;  In  re 
Grvner,  16  Id.,  423,  and  Petition  of  McCormick,  24  Id.,  492. 

One  question  upon  which  argument  was  requested  was,  whether 
the  practice  of  granting  writs  of  habeas  corpus  in  a  proper  case,  as 
it  has  heretofore  obtained,  has  been  affected  or  should  he  changed 
in  view  of  the  recent  decisions  in  regard  to  the  original  jurisdic- 
tion of  this  court  over  writs  of  injunction,  mandamus  and  quo 
warra/nto,  as  defined  and  limited  in  Attorney-General  v.  Rail- 
way Gompomies,  35  Wis.,  425 ;  Attorney-General  v.  The  City 
of  Eau  Claire,  37  Id.,  400 ;  State  ex  rel.  Wood  v.  Baker,  38  Id., 
72,  and  State  ex  rel.  Cash  v.  The  Supervisors  of  Juneau  Co., 
Id.,  534.  This  question  of  jurisdiction  was  quite  fully  argued ; 
but,  for  the  reason  just  suggested,  it  is  not  necessary  to  decide  on 
its  application.  It  is  disihissed  with  the  remark  that  we  entirely 
concur  in  the  view  of  the  petitioner's  counsel  on  this  point,  that 
no  rule  should  be  adopted  restricting  the  jurisdiction  of  this 
court  over  the  writ  of  habeas  corpus,  which  has  ever  been 
regarded  as  the  best  safeguard  of  personal  liberty,  except 'for  the 
most  weighty  reasons.  The  plenary  power  of  this  court  over 
the  writ  has  frequently  been  asserted  and  exercised  under  the 
constitution,  and  has  hitherto  not  been  questioned.  But  we  pass 
from  the  jurisdiction  question  to  other  points  arising  on  the 
application. 

Another  question  arising  in  the  case  is,  can  the  petitioner  be 
relieved  by  means  of  this  writ,  or  must  he  resort  to  some  other 
appropriate  process  to  review  and  correct  the  proceedings  of  the 
circuit  court?  This  leads  to  an  inquiry  as  to  the  office  of  the 
writ,  and  what  matters  can  be  considered  upon  it.  And  at  the 
outset  it  may  be  observed,  that  the  principle  is  well  settled,  that 
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a  writ  of  habeas  corpus  does  not  have  the  scope,  nor  is  it  intended 
to  perform  the  office,  of  a  writ  of  error  or  appeal.  This  doc- 
trine is  almost  elementary  in  the  law.  The  writ,  then,  cannot  be 
resorted  to  for  the  purpose  of  reviewing  and  correcting  orders 
and  judgments  which  are  erroneous  merely.  It  deals  with  more 
radical  defects,  which  go  to  the  jurisdiction  of  the  court  or  officer, 
and  which  render  the  proceeding  or  judgment  void.  A  distinc- 
tion between  a  proceeding  or  judgment  which  is  void,  and  one 
that  is  voidable  only  for  error,  is  recognized  in  the  cases,  and 
must  be  observed.  Says  Dixon,  0.  J.,  in  Petition  of  Cra/ndaU, 
34  Wis.,  177:  "It  is  conceded  that  for  mere  error,  no  matter 
how  flagrant,  the  remedy  is  not  by  writ  of  habeas  corpus.  For 
error,  the  party  imprisoned  must  prosecute  his  writ  of  error  or 
certiorari.  Nothing  will  be  investigated  on  habeas  corpus  except 
jurisdictional  defects,  or  illegality,  as  some  courts  and  authors 
term  it ;  by  which  is  meant  the  want  of  any  legal  authority  for 
the  detention  or  imprisonment :"  P.  179.  To  the  same  effect  is 
the  doctrine  laid  down  in  In  re  Blair,  4  Wis.,  522  \  Inre  G'  Con- 
nor, 6  Id.,  288 ;  In  re  Perry,  30  Id.,  268.  Now,  the  inquiry  is, 
in  the  light  of  these  adjudications,  did  the  circuit  court  act  with- 
out jurisdiction,  or  in  excess  of  its  jurisdiction,  in  the  matter 
complained  of,  or  did  it  make  merely  a  wrong  decision  ?  There 
can  be  no  doubt  that  the  circuit  court  had  jurisdiction  of  the 
person  of  the  petitioner,  and  of  the  offense  charged  in  the  infor- 
mation. But  it  is  claimed  that  the  first  and  second  counts  in  the 
information  charged  no  offense ;  in  other  words,  that  the  informa- 
tion is  insufficient,  and  that  the  motion  to  quash  for  that  reason 
should  be  sustained.  This  may  be  at  once  conceded,  but  what 
follows  ?  Manifestly  this,  that  the  circuit  court  gave  a  wrong 
decision  where  it  clearly  had  jurisdiction,  in  holding  a  defective 
information  good.  The  court  committed  an  error,  but  there  is 
no  ground  for  saying  it  acted  without  jurisdiction  in  rendering 
its  decision.  If  a  demurrer  had  been  filed  to  the  information, 
and  overruled  by  the  court,  precisely  the  same  question  would 
have  been  presented.  It  is  a  case  of  error,  for  which  the  peti- 
tioner can  only  have  relief  on  writ  of  error  or  some  other  appro- 
priate process  of  review.  He  cannot  have  relief  on  a  writ  of 
habeas  co^^ws,  without  making  such  writ  perform  all  the  office 
of  a  writ  of  error.  This  seems  very  obvious.  Nor  does  the 
fact  that  this  court,  under  the  constitution,  has  appellate  jurisdic- 
tion over  the  circuit  courts,  in  any  way  affect  the  question  before 
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ns.  For  this  court  can  only  exert  revisory  or  appellate  jurisdiction 
on  proper  process,  proceeding  according  to  the  rules  of  law.  It 
cannot  overlook  and  disregard  the  well  established  distinction 
between  the  scope  and  operation  of  a  writ  of  error  and  a  writ  of 
habeas  corpus,  and  make  the  latter  a  substitute  for  the  former. 
And  the  distinction  has  been  clearly  recognized  in  the  above 
decisions.  In  the  case  of  Hanser  v.  The  State  of  Wisconsin, 
33  Wis.,  678,  a  strictly  analogous  question  was  considered.  That 
was  a  certiorari  to  review  the  decision  of-  the  municipal  court  of 
Milwaukee  refusing  to  quash  a  criminal  information  for  a  libel 
against  a  corporation.  It  was  claimed  that  a  corporation  could 
not  be  the  object  of  a  criminal  libel,  and  that  the  municipal  court 
erred  in  holding  the  contrary.  But  this  court  held  that  even  if 
that  position  was  well  taken,  the  real  question  presented  to  the 
municipal  court  for  decision  was,  whether  the  information  did  or 
did  not  charge  the  accused  with  the  commission  of  a  criminal 
offense,  and  that  this  was  in  no  sense  a  jurisdictional  question. 
It  refused  to  review  the  decision  on  the  motion  to  quash,  upon 
certiorari,  and  quashed  the  writ.  The  operation  of  the  writ  of 
certiorari  is  certainly  as  extensive  as  the  wrft  of  habeas  corpus,' 
still  this  court  declined  to  examine  on  that  writ  the  correctness 
of  the  niling  of  the  municipal  court  in  refusing  to  quash.  The 
reason  and  principle  of  that  decision  are  directly  applicable  to 
the  case  at  bar.  So  in  Expa/fte  Booth,  3  Wis.,  145,  the  petitioner 
applied  to  this  court  for  a  writ  of  habeas  corpus  to  discharge  him 
from  imprisonment.  It  appeared  that  he  was  in  confinement  by 
force  of  a  warrant  of  the  district  court  of  the  United  States ; 
and  that  the  object  of  the  imprisonment  was  to  compel  him  to 
answer  an  indictment  for  a  violation  of  the  fugitive  slave  law. 
That  law  had  been  held  to  be  unconstitutional  by  this  court  in  a 
previous  case.  Whiton,  C.  J.,  says :  "  These  facts  show  that 
the  district  court  of  the  United  States  has  obtained  jurisdiction 
of  the  case,  and  it  is  apparent  that  the  indictment  pending  against 
the  petitioner  is  for  an  offense  of  which  the  courts  of  the  United 
States  have  exclusive  jurisdiction.  "We  do  not  see,  therefore, 
how  we  can,  consistently  with  the  principles  of  our  former  deci- 
sion, interfere,"  p.  148.  The  writ  was  denied.  The  petition 
before  us  shows  that  the  applicant  is  committed  on  an  order  of 
the  circuit  court  for  want  of  bail.  He  is  held  by  the  process  of 
a  court  of  competent  jurisdiction,  which  had  authority  to  make 
the  order.     For  these  reasons,  neither  the  sufficiency  of  that  order 
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nor  the  correctness  of  the  decision  on  the  motion  to  quash  will 
now  be  inquired  into. 

But  we  think  it  would  be  very  proper  for  the  circuit  judge,  on 
application  of  the  petitioner,  to  inquire  whether  any  cause  has 
arisen  since  the  making  of  the  order  of  the  9th  of  April,  for  put- 
ting an  end  to  the  commitment  upon  it,  or  for  admitting  the 
petitioner  to  bail  on  his  own  recognizance.  It  is  stated  in  the 
petition  that  the  offense  charged  in  the  complaint  made  subse- 
quent to  the  order,  is  the  same  offense  as  that  attempted  to  be 
charged  in  the  information.  Notwithstanding  this  statement, 
we  do  not  feel  justified  in  assuming  that  it  is  the  same  offense,  in 
view  of  the  second  complaint  and  other  papers  annexed  to  this 
petition.  According  to  these  papers,  it  would  seem  that  the 
petitioner  was  proceeded  against  for  another  offense,  or  a  differ- 
ent embezzlement  from  the  one  set  out  in  the  information.  The 
circuit  judge  can,  however,  readily  determine  whether  this  is  so, 
and  if  it  is  not,  afford  the  proper  relief  in  respect  to  bail.  The 
petitioner  has  given  a  suflBcient  recognizance  on  the  second  com- 
plaint, and  this  fact  the  circuit  judge  should  and  doubtless  would 
deem  a  valid  ground  for  admitting  him  to  bail  on  his  own  recog- 
nizance if  the  charges  are  for  the  same  embezzlement. 

Excessive  bail  is  forbidden  by  the  constitution,  and  it  is  evi- 
dent that  double  bail  might  be  excessive.  It  is  true,  there  was 
no  examination  on  the  second  arrest,  but  it  will  not  be  difficult 
to  ascertain  from  th^  district  attorney  whether  that  prosecution 
is  for  the  same  embezzlement  as  the  one  charged  in  the  informa- 
tion. If  it  is,  the  circuit  court  can  make  the  proper  order  in 
respect  to  bail.  It  seems  unnecessary  to  issue  the  writ  from  this 
court  to  inquire  into  the  matter,  since  to  do  so  would  subject  the 
state  and  the  petitioner  to  the  trouble  and  expense  of  an  investi- 
gation here,  which  could  be  had  more  conveniently  before  the 
circuit  judge.  Besides,  the  writ  was  not  asked  for  on  any  such 
ground  or  for  any  such  purpose.  These  suggestions  are  made  for 
the  guidance  of  all  concerned.  But,  upon  the  facts  stated  in  the 
petition,  the  writ  must  be  denied. 

By  the  couet.     It  is  so  ordered. 
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HoLLBT  V.  State. 

(15  Fla.,  688.) 

Habeas  Corpus:     To  he  admitted  to  baM. 

A  party  indicted  for  murder  is  entitled,  upon  proper  application,  to  a  writ  of 
Jiabeaa  corpus  for  the  purpose  of  showing  such  facts  as  may  satisfy  th& 
court  that  the  proof  is  not  strong  or  the  presumption  is  not  great  that  he 
is  guilty  of  a  capital  offense,  and  that  he  is  entitled  to  be  discharged  on 
bail.  The  indictment  charging  a  capital  offense  is  not  conclusive  upon 
such  application,  under  the  statute,  as  to  the  character  of  the  testimony. 

"Writ  of  error  to  circuit  court  of  Jackson  county. 
MeClellan  <&  Milton,  for  plaintiff  in  error. 
The  Attorney- GeTieral,  for  the  state,  submitted  the  case  on  the 
authority  of  Finch  v.  State,  reported  in  this  volume. 

Kandall,  C.  J.  The  plaintiff  in  error,  indicted  for  murder,, 
applied  to  the  court  for  a  writ  of  habeas  corpus  for  the  purpose 
of  discharge  on  bail,  upon  the  ground  that  he  was  not  guilty,  and 
upon  the  ground  that  the  proof  was  not  evident,  nor  the  "  pre- 
sumption great ;"  that  the  evidence  on  the  part  of  the  state  was. 
merely  circumstantial  and  hearsay,  and  does  not  even  raise  a  pre- 
sumption of  guilt ;  and,  further,  that  he  is  an  invalid  and  his^ 
health  will  be  impaired  by  confinement  in  jail  until  the  next 
term  of  the  court. 

The  judge  refused  to  grant  the  writ  substantially  upon  the- 
ground  that  the  finding  of  an  indictment  by  a  grand  jury  estab- 
lished the  fact,  for  the  purpose  of  this  application,  that  the  proof 
was  evident  and  the  presumption  great. 

At  the  last  term  or  this  court  we  held,  in  the  case  of  Finch 
V.  The  State,  that  a  party  indicted  for  murder  is  entitled, 
under  the  laws  of  this  state,  upon  habeas  corpus,  to  produce  such 
evidence  as  may  operate  to  convince  the  court  that  the  offense  is- 
of  such  grade,  or  that  there  are  such  strong  doubts  in  the  case 
that  a  jury  should  not,  upon  the  case  as  presented,  convict  of  a 
capital  offense,  and  be  discharged  on  bail. 

Of  course,  upon  such  an  application,  the  public  prosecutor 
should  have  sufficient  notice  of  the  time  and  place  of  the  hearing 
to  prepare  therefor  and  to  produce  evidence.  Whether  in  such 
case  the  public  interests  require  the  prosecutor  to  produce  any 
evidence  beyond  the  indictment,  must  be  judged  of  by  him  and 
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by  the  court,  and  the  conclusion  of  the  court  upon  the  case  as 
presented  will  not  prejudice  the  state  or  the  accused  when  the 
facts  are  presented  to  a  jury. 

The  order  of  the  circuit  court  is  reversed,  and  the  case  remanded 
with  direction  that  the  writ  be  granted. 


Eewin  v.  .  State. 
(29  Ohio  St.,  186.) 


HoMicroB  :  Self-defense — Justifiable  and  exeusaile  homicide — Erroneous  eha/rge 
— Prestwmptum,  of  malice  from  use  of  deadly  weapon  —  Impartial  jv/rors— 
Brror  without  prejudice — Ilight  to  discharge  for  want  of  trial. 

The  respondent  was  in  a  shed,  the  right  of  possession  to  which  was  in  dis- 
pute between  himself  and  the  deceased.  Angry  words  having  passed 
between  the  parties,  the  deceased  advanced  with  an  ax  on  his  shoulder 
to  the  shed  in  a  threatening  manner.  The  defendant  warned  the  deceased 
not  to  enter,  but  without  heeding  this  warning,  the  deceased  advanced  to 
the  eve  of  the  shed,  almost  if  not  quite  within  striking  distance  of  the 
deceased,  when  the  latter  shot  him  with  a  pistol  and  killed  him.  Seld, 
that  it  the  respondent  was  lawfully  in  the  shed  attending  to  his  business, 
and  without  blame,  he  was  not  bound  to  retreat  even  though  he  might 
have  done  so  with  safety,  but  might  defend  himself  where  he  was,  even 
to  the  taking  of  life,  if  necessary. 

Where  a  man  pursuing  his  lawful  business  and  without  any  fault  or  blame  on 
his  own  part,  is  feloniously  assaulted,  he  is  not  bound  to  retreat  even 
though  he  may  do  so  with  safety,  but  he  may  defend  himself  where  he  is, 
and  if  in  his  own  defense  he  necessarily  kills  the  felonious  assaulter,  the 
killing  is  justifiable  homicide.  If  the  assaulted  party  is  himself  at  fault, 
he  is  bound  to  retreat  as  far  as  he  can  with  safety,  but  if,  having  retreated 
as  far  as  he  can  with  safety,  he  necessarily  kills  his  adversary  to  save 
himself  from  death  or  grievous  bodily  harm,  the  killing  is  excusable 
homicide. 

Where  the  circumstances  of  the  killing  are  not  disclosed  by  the  evidence 
beyond  the  fact  that  it  was  done  with  a  deadly  weapon,  the  law  presumes 
malice  from  the  use  of  the  deadly  weapon;  but  where  all  the  facts  and 
circumstances  attendant  upon  the  killing  are  disclosed  by  the  evidence, 
the  inference  of  malice  is  to  be  drawn,  if  at  all,  by  the  jury  from  all  the 
circumstances,  of  which  the  use  of  the  deadly  weapon  is  one. 

Where  the  evidence  is  conflicting,  and  a  part  of  it  tends  to  establish  justifi- 
able homicide  in  self-defense,  a  charge  that,  "in  this  case,  the  law  raises 
a  presumption  of  malice  from  the  use  of  a  deadly  weapon,"  is  erroneous. 

Under  the  Ohio  statute  it  is  error  to  overrule  a  challenge  for  cause  to  a  juror 
who  states  that  he  has  formed  and  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  respondent  from  reading  a  report  of  the  testimony  of  the 
witnesses  given  on  a  former  trial,  even  though  he  states  also  that  he  feels 
himself  able,  notwithstanding  such  opinion,  to  render  an  impartial  ver- 
dict upon  the  law  and  evidence. 
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But  where  a  juror  who  should  have  been  rejected  for  cause  is  afterwards  per- 
emptorily challenged  and  a  full  panel  of  impartial  and  acceptable  jurors 
is  obtained  before  the  respondent  has  exhausted  his  peremptory  chal- 
lenges, the  error  does  not  prejudice  him  and  is  no  ground  for  reversal. 

Under  a  statute  providing  that  a  person  under  indictment  who  has  given  bail 
for  his  appearance,  shall  be  discharged  if  not  brought  to  trial  before  the 
end  of  the  third  term  of  the  court  in  which  the  indictment  is  pending, 
unless  the  trial  is  postponed  on  his  application,  or  because  there  is  no 
time  to  try  it  at  such  third  term,  the  respondent  is  not  entitled  to  be  dia 
charged,  where  the  trial  is.  postponed  from  term  to  term  without  any 
objection  on  his  part,  although  more  than  three  terms  pass  without  a 
trial.  In  order  to  get  the  benefit  of  the  statute,  the  respondent  must 
apply  to  the  court  for  a  trial  or  his  discharge,  and  if  the  prosecution  are 
ready  to  try  the  case  at  the  term  in  which  he  applies  for  his  discharge, 
but  are  prevented  from  trying  it  because  there  is  not  time  to  try  it  at  that 
term  of  court,  the  respondent  is  not  entitled  to  be  discharged. 

McIlvainb,  J. :  The  plaintiff  in  error  was  indicted  for  the 
crime  of  murder  in  the  first  degree  at  the  February  term,  1872, 
of  the  court  of  common  pleas  of  Gallia  county.  At  the  succeed- 
ing term,  in  May  of  the  same  year,  a  trial  was  had  which 
resulted  in  a  verdict  of  guilty  of  murder  in  the  second  degree. 
This  verdict  was  set  aside  by  the  court,  and  the  defendant  was 
admitted  to  bail.  At  the  March  term,  1876,  he  was  again  put  upon 
trial,  convicted,  and  sentenced  for  murder  in  the  second  degree. 

At  the  several  terms  of  the  court  intervening  between  May, 
1872,  and  the  October  term,  1875,  the  cause  was  continued  with- 
out objection  on  the  part  of  the  defendant,  who  from  time  to 
time  gave  bail  for  his  appearance  as  required  by  the  court. 

At  the  last  named  term,  to  wit,  on  the  13th  day  of  September, 
1875,  the  defendant  moved  the  court  for  his  discharge  under  sec- 
tion 162  of  the  criminal  code  (66  Ohio  L.,  311),  which  provides 
as  follows :  "  If  any  person  indicted  for  any  offense,  who  has 
given  bail  for  his  appearance,  shall  not  be  brought  to  trial  before 
the  end  of  the  third  term  of  the  court  in  which  the  cause  is 
pending,  held  after  such  indictment  is  found,  he  shall  be  entitled 
to  be  discharged,  so  far  as  relates  to  such  offense,  unless  the 
delay  happen  on  his  application,  or  be  occasioned  by  the  want  of 
time  to  try  such  cause  at  such  third  term."  Two  days  there- 
after, to  wit,  on  the  15th  of  the  month,  the  same  being  the  last 
day  of  the  term,  and  the  state  being  then  ready  to  proceed  to 
trial,  this  motion  was  overruled  by  the  court  and  the  cause  con- 
tinued, for  the  reason  that  there  was  no  time  to  try  the  cause  at 
that  ternj. 
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When  the  above  section  is  considered  with  section  163,  follow- 
ing, it  is  clear  that  a  defendant  can  not  be  discharged  for  the 
reason  stated,  except  upon  an  application  to  the  court  during  a 
term  thereof ;  and  when  an  application  is  made  at  a  term  when 
the  state  is  ready  to  proceed  to  trial,  but  the  cause  can  not  be 
tJ'ied  at  such  term  for  want  of  time,  the  discharge  should  not  be 
ordered.     See  Ex pmU  MoGehan,  22  Ohio  St.,  442. 

2.  Upon  the  last  trial,  several  persons  named  in  the  special 
venire  for  thirty-six  jurors,  were  examined  under  oath  as  to  their 
qualifications  as  jurors,  who  stated  severally  that  they  had 
formed  and  expressed  an  opinion  as  to  the  guilt  or  innocence  of 
the  defendant  from  reading  a  report  of  the  testimony  of  wit- 
nesses offered  on  the  former  trial  of  the  case.  Thereupon  the 
defendant  challenged  such  jurors  for  cause.  But  it  appearing 
from  further  examination  of  such  jurors  that  they  felt  them- 
selves able,  notwithstanding  such  opinion,  to  render  an  impartial 
verdict  upon  the  law  and  evidence,  the  court  refused  the  chal- 
lenges for  cause.  These  challenges  should  have  been  sustained. 
Such  jurors  are  not  rendered  competent  by  section  134  of  the 
criminal  code,  as  amended  February  10,  1872  (69  Ohio  L.,  11) : 
Frazie  v.  The  State,  23  Ohio  St.,  551.  It  appears  from  the 
record,  however,  that  each  of  these  objectionable  jurors  was  after- 
wards excused  on  a  peremptory  challenge,  and  that  a  full  panel  of 
impartial  and  acceptable  jurors  was  obtained  from  the  persons 
named  in  the  special  venire,  before  the  defendant  had  exhausted 
his  right  of  peremptory  challenge,  so  that,  in  fact,  no  prejudice 
resulted  to  defendant  from  such  erroneous  ruling  of  the  court. 
See  Mimms  v.  The  State,  16  Ohio  St.,  221. 

3.  The  alleged  death  was  caused  by  a  shot  from  a  pistol,  and 
the  testimony  tended  to  show  that  the  homicide  was  committed 
by  defendant  upon  a  sudden  quarrel,  and  in  defense  of  his  per- 
son and  property.  The  charge  in  the  indictment  included  mur- 
der in  the  second  degree  and  manslaughter.  The  court  properly 
defined  these  crimes  to  the  jury  snbstantiallj'  in  the  words  of  the 
statute,  namely :  "  That  if  any  person  shall  purposely  and  mali- 
ciously, but  without  deliberation  and  premeditation,  kill  another, 
every  such  person  shall  be  deemed  guilty  of  murder  in  the  second 
degree,"  and,  "  That  if  any  person  shall  unlawfully  kill  another 
without  malice,  either  upon  a  sudden  quarrel  or  unintentionally, 
while  the  slayer  is  in  the  commission  of  some  unlawful  act,  every 
such  person  shall  be  deemed  guilty  of  manslaughter."     Where- 
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upon  the  court  said  to  the  jury,  "  You  will  see  that  the  difference 
between  manslaughter  and  murder  in  the  second  degree  is  the 
absence  of  malice  and  purpose  to  kill."  And  thereupon  the 
court  proceeded  to  charge  as  follows :  "  If  you  find  from  the 
evidence  that  the  defendant  used  a  deadly  weapon  in  this  case, 
and  that  death  ensued  from  the  use  of  such  deadly  weapon,  then 
the  law  raises  the  presumption  of  malice  in  the  defendant,  and 
also  an  intent  on  his  part  to  kill  the  deceased." 

We  can  well  see  how  the  jury,  under  these  instructions,  may 
have  been  led  to  convict  the  defendant  of  murder  in  the  second 
degree,  though  guilty  of  manslaughter  only,  or  even  though  not 
guilty  of  any  crime  whatever.  It  was  plainly  inferable,  from 
the  first  instruction  above  stated,  that  the  defendant's  crime  was 
not  manslaughter,  if  the  killing  were  intentional.  Such  is  not 
the  law  of  manslaughter.  If  the  killing  be  unlawful,  but  with- 
out malice,  as  upon  a  sudden  quarrel,  although  intentional,  the 
crime  is,  nevertheless,  manslaughter  only.  It  is  true  that  the 
jury  must  have  found  the  presence  of  malice  as  well  as  purpose 
to  kiU;  but  having  first  found  the  purpose  to  kill,  as  we  may 
suppose,  they  entered  on  the  inquiry  as  to  malice,  under  the 
influence  of  an  instruction  that  the  defendant  was  guilty  of  mur- 
der, or  not  guilty  of  any  crime  whatever,  thus  exposing  the 
defendant  to  a  moral  influence  against  him,  whioh  should  not 
have  had  lodgment  in  the  minds  of  the  jurors. 

But  the  latter  instruction,  though  not  so  clearly  erroneous,  was 
more  palpably  prejudicial  to  the  defendant  as  misleading  to  the 
jury.  As  an  abstract  proposition,  where  the  circumstances  of  a 
homicide  are  not  known,  further  than  the  mere  fact  that  the 
death  was  caused  by  the  use  of  a  deadly  weapon,  we  do  not  deny 
that  the  jury  may,  from  such  fact  alone,  infer  both  malice  and  a 
purpose  to  kill.  But  where  the  attending  circumstances  are 
shown  in  detail,  some  of  which  tend  to  disprove  the  presence  of 
malice  or  purpose  to  kill,  it  is  misleading  and  erroneous  to  charge 
a  jury  that  in  such  a  case  the  law  raises  a  presumption  of  malice 
and  intent  to  kill,  from  the  isolated  fact  that  death  was  caused 
by  the  use  of  a  deadly  weapon.  In  such  case  the  presence  of 
malice  or  intent  to  kill  must  be  determined  from  all  the  circum- 
stances proven,  including,  of  course,  the  character  of  the  weapon. 
It  may  indeed  be  said,  with  much  reason,  that  the  use  of  a  deadly 
weapon,  in  the  taking  of  life,  raises  the  same  presumptions 
whether  other  attending  circumstances  be  shown  or  not ;    and 
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that  when  other  facts  and  circumstauces  are  shown,  they  either 
strengthen  or  rebut  the  presumptions  so  arising  from  the  charac- 
ter of  the  weapon. 

The  question  before  us,  however,  is  not  one  of  mere  logic; 
but,  rather,  how  would  jurors  of  ordinary  understanding  inter- 
pret and  reason  upon  such  a  charge  ?  The  instruction  was :  "  If 
jou  find,  from  the  evidence,  that  the  defendant  used  a  deadly 
weapon  in  this  case,  and  that  death  ensued  from  the  use  of  such 
deadly  weapon,  then  the  law  raises  the  presumption  of  malice 
in  the  defendant,  and  also  an  intent  on  his  part  to  kill  the  dece- 
dent." 

This  was  not  an  abstract  proposition.  It  covered  the  case 
before  the  jury ;  and,  in  our  opinion,  a  jury  of  ordinary  intelli- 
gence might  well  understand  that  the  law  fixed  the  guilt  of  the 
defendant  as  a  murderer,  if  the  evidence  showed  that  he  took 
the  life  of  the  deceased  by  the  use  of  a  deadly  weapon,  without 
regard  to  other  circumstances,  save  only,  as  they  were  told  in 
another  part  of  the  charge,  that  he  might,  under  certain  circum- 
stances, justify  on  the  ground  of  self-defense.  But  our  objection 
to  the  charge  is  independent  of  all  questions  of  self-defense,  and 
relates  to  it  solely  as  bearing  on  the  case  which  the  state  was 
bound  to  prove  in  order  to  entitle  it  to  a  conviction. 

4.  It  is  also  claimed  that  the  court  below  erred  in  charging  the 
jury  as  to  the  law  of  defense. 

The  case  shows  that  the  defendant  and  the  deceased,  his  son- 
in-law,  resided  upon  lands  belonging  to  the  defendant,  in  differ- 
ent houses,  situated  a  short  distance  apart.  Between  their  houses, 
but  not  within  the  curtilage  of  either,  there  was  a  corn-crib  and 
shed  suitable  for  the  storage  of  grain  and  farming  implements. 
This  building  was  situated  in  a  field  cultivated  by  the  deceased  as 
a  cropper,  and  had  been  used  by  him  for  the  storage  of  grain, 
and  also  by  the  defendant  for  the  storage  of  his  farming  tools. 
A  controversy  arose  between  the  parties  as  to  the  right  of  posses- 
sion of  the  building. 

Shortly  before  the  homicide  the  defendant's  tools  had  been 
thrown  out  of  this  shed,  and  were  replaced  and  secured  by  chains 
and  locks.  These  chains  were  afterwards  broken.  On  the  day  of 
the  homicide  the  defendant  waa  jn  the  shed  securing  his  tools, 
and  the  deceased  was  near  his  own  house,  and  close  by,  when 
angry  words  passed  between  them,  whereupon  the  deceased,  with 
an  ax  on  his  shoulder,  approached  the^hed  in  a  threatening  man- 
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uer,  and  when  near  it  the  defendant  warned  him  not  to  enter. 
Without  heeding  this  warning,  the  deceased  advanced  to  the 
eve  of  the  shed,  perhaps  within  striking  distance  of  the  defend- 
ant, when  the  latter  shot  him  with  a  pistol,  inilicting  a  wound 
from  which  death  soon  followed.  Testimony  was  offered  on 
the  trial,  more  or  less  conflicting,  as  to  previous  bitter  feel- 
ings between  the  parties,  also  as  to  the  threatening  attitude  of 
the  deceased  at  the  time  of  the  shooting,  and  as  to  the  defend- 
ant's facilities  for  retreat  from  the  place  occupied  by  him  at  the 
time. 

The  portion  of  the  charge  complained  of  was  as  follows :  "  If 
you  find,  from  the  greater  weight  of  the  evidence,  that  the 
defendant  was,  at  the  time  the  fatal  shot  was  fired,  in  the  lawful 
pursuit  of  his  business,  and  he  was  attacked  by  the  deceased 
under  circumstances  which  denote  an  intention  to  take  away  his 
life,  or  to  do  him  some  great  bodily  harm,  he  may  lawfully  kill 
his  assailant,  provided  he  use  all  means  in  his  power  otherwise  to 
save  his  own  life,  or  to  prevent  the  intended  harm,  such  as 
retreating  as  far  as  he  can,  or  disabling  his  adversary,  without 
killing  him,  if  it  be  in  his  power. 

"  But  if  the  attack  upon  him  is  so  sudden,  fierce  and  violent 
that  a  retreat  would  not  diminish,  but  increase  his  danger,  he 
may  kill  his  adversary  without  retreating;  and,  further,  if  you 
find,  from  the  evidence,  that  from  the  character  of  the  attack 
there  was  reasonable  ground  for  the  defendant  to  believe,  and 
fr,om  the  evidence  you  find  the  defendant  did  honestly  believe 
that  his  life  was  about  to  be  taken,  or  he  was  to  suffer  great 
bodily  harm,  and  that  he  believed  honestly  that  he  would  be  in 
equal  danger  by  retreating,  then,  if  he  took  the  life  of  the  assail- 
ant he  would  be  excused." 

The  contention,  on  the  part  of  the  plaintiff  in  error,  is  that  the 
court  below  erred  in  the  application  of  the  doctrine  of  "  retreat- 
ing to  the  wall."  The  question  here  presented  has  not  been 
decided  in  any  of  our  reported  cases,  although  it  has  been  often 
raised  and  variously  determined  in  our  nisi  prius  courts.  It 
may  be  said,  indeed,  that  learned  courts  and  able  text-writers 
have  left  the  question  in  some  obscurity.  The  true  solution 
must,  undoubtedly,  be  determined  upon  the  principles  of  the 
common  law;  and  such  is  the  present  state  of  the  authorities, 
that  it  seems  necessary  to  examine  the  books  of  the  law  written  at 
a  period  before  the  apparent  or  real  confusion  had  an  existence. 
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When  the  common  law  had  become  a  system  as  nearly  perfect 
as  human  reason  could  make  it,  homicide  se  defendendo  was 
either  justifiable  or  only  excusable.  This  distinction  was  clearly 
recognized.  In  speaking  of  manslaughter,  Lord  Coke  (3  Insti- 
tute, 55)  says :  "  Some  be  voluntary,  yet  being  done  upon  inev- 
itable cause  are  no  felony — as  if  A  be  assaulted  by  B,  and  they 
fight  together,  and  before  any  mortal  blow  be  given,  A  giveth 
back  until  he  cometh  to  a  hedge,  wall  or  other  straight,  beyond 
which  he  can  not  passe,  and  then,  in  his  own  defense,  and  for  safe- 
guard of  his  own  life,  killeth  the  other ;  this  is  voluntary,  and 
yet  no  felony ;  and  the  jury  that  finde  that  it  was  done  se  defend- 
endo, ought  to  finde  the  special  matter.  And  yet  such  a  precious 
regard  the  law  hath  of  the  life  of  man,  though  the  cause  be  inev- 
itable, that,  at  the  common  law,  he  should  have  suffered  death ; 
and,  though  the  statute  of  Gloucester  save  his  life,  yet  he  shall 
forfeit  all  his  goods  and  chattels.  *  *  *  If  A  assault  B  so 
fiercely  and  violently,  and  in  such  manner  as  if  B  should  give  • 
back,  he  should  be  in  danger  of  his  life,  he  may,  in  this  case, 
defende  himselfe ;  and  if,  in  that  defense,  he  killeth  A,  it  is  se 
defendendo."  And  on  page  56,  speaking  of  the  same  subject,  he 
says :  "  Some,  without  giving  back  to  a  wall,  etc.,  or  other 
inevitable  cause,  as  if  a  thief  offer  to  rob  or  murder  B,  either 
abroad  or  in  his  house,  and  thereupon  assault  him,  and  B  defende 
himself  without  giving  back,  and  in  his  defense  killeth  the  thiefe, 
this  is  no  felony ;  for  a  man  shall  never  give  away  to  a  thiefe, 
etc.,  neither  shall  he  forfeit  anything." 

Sir  Matthew  Hale,  speaking  of  homicide  ex  necessitate  (1 
Hale's  Pleas  of  the  Crown,  chap.  40),  says  that  homicide  in 
defense  of  a  man's  own  life,  which  is  usually  styled  se  defend- 
endo, is  of  two  kinds :  "  1.  Such,  as  though  it  excuseth  from 
death,  yet  it  excuseth  not  the  forfeiture  of  goods,  nor  is  the 
party  to  be  absolutely  discharged  from  prison,  but  bailed,  and  to 
purchase  his  pardon,  of  course.  2.  Such  as  wholly  acquits  from 
all  kinds  of  forfeiture."  He  defines  homicide  se  defendendo  to 
be  "the  killing  of  another  person  in  the  necessary  defense  of 
himself  against  him  that  assaults  him ; "  and  states  the  rule  as 
follows :  "  3.  Eegularly  it  is  necessary  that  the  person  that  kills 
another  in  his  own  defense  fly  as  far  as  he  may  to  avoid  the  vio- 
lence of  the  assault  before  he  turn  upon  his  assailant ;  for,  in 
cases  of  hostility  between  two  nations,  it  is  a  reproach  and  piece  of 
cowardice  to  fly  from  an  enemy ;  yet,  in  cases  of  assaults  and 
Vol.  II. -17 
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affrays  between  subjects,  under  the  same  law,  the  law  owns  not 
any  such  point  of  honor,  because  the  king  and  his  laws  are  to  be 
the  vindices  vn^itriarv/m,  and  private  persons  are  not  trusted  to 
take  capital  revenge  one  of  another." 

But  this  hath  some  exceptions : 

"1.  In  respect  of  the  person  killing.  *  *  *  2.  In  respect 
to  the  person  killed.  If  a  thief  assaults  a  true  man,  either  abroad 
or  in  his  house,  to  rob  or  kill  him,  the  true  man  is  not  bound  to 
give  back,  but  may  kill  the  assailant,  and  it  is  not  felony." 

About  a  century  later  (1762),  Mr.  Justice  Foster,  in  his  admir- 
able discourse  on  the  law  of  homicide,  founded  in  necessity 
(Foster's  Crown  Oases,  chap.  3,  p.  273,  et  seq.),  says :  "  Self- 
defense  naturally  falleth  under  the  head  of  homicide  founded  in 
necessity,  and  may  be  considered  in  two  different  views.  It  is 
either  that  sort  of  homicide,  se  et  sua  defendendo,  which  is  per- 
fectly innocent  and  justifiable,  or  that  which  is  in  some  measure 
blamable  and  barely  excusable.  The  want  of  attending  to  this 
distinction  hath,  I  believe,  thrown  some  darkness  and  confusion 
upon  this  part  of  the  law.  The  writers  on  the  crown  law,  who, 
I  think,  have  not  treated  the  subject  of  self-defense  with  due 
precision,  do  not  in  terms,  make  the  distinction  I  am  aiming  at ; 
yet  all  agree  that  there  are  cases  in  which  the  man  may,  without 
retreating,  oppose  force  to  force,  even  to  the  death.  This  I  call 
justifiable  self-defense;  they  justifiable  homicide.  They,  like- 
wise, agree  that  there  are  cases  in  which  the  defendant  can  not 
avail  himself  of  the  plea  of  self-defense  without  showing  that  he 
retreated  as  far  as  he  could  with  safety,  and  then,  merely  for  the 
preservation  of  his  own  life,  killed  the  assailant.  This  I  call 
self-defense,  culpable,  but,  through  the  benignity  of  the  law, 
excusable.  In  the  case  of  justifiable  self-defense,  the  injured 
party  may  repel  force  with  force  in  defense  of  his  person, . 
habitation  or  property,  against  one  who  manifestly  intendeth  and 
endeavoreth,  with  violence  or  surprise,  to  commit  a  knovra  felony 
on  either.  In  these  cases  he  is  not  obliged  to  retreat,  but  may 
pursue  his  adversary  till  he  findeth  himself  out  of  danger,  and  if, 
in  a  confiict  between  them,  he  happeneth  to  kill,  such  killing  is 
justifiable." 

In  1803,  Mr.  East  published  his  excellent  Treatise  on  the  Peace 
of  the  Crown,  and  on  page  271,  says,  in  speaking  of  homicide 
from  necessity  :  "  Herein  may  be  considered :  1.  "What  sort  of 
attack  it  is  lawful  and  iustifiable  to  resist,  even  by  the  death  of 
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the  assailant,  and  where  the  party  is  without  blame.  2.  Where 
8uch  killing  is  only  excusable,  or  even  culpable,  and  the  party  is 
not  free  from  blame,"  etc.  In  relation  to  the  first  sort,  the 
author  says :  "  1.  A  man  may  repel  force  by  force,  in  defense  of 
his  person,  habitation  or  property,  against  one  who  manifestly 
intends  and  endeavors,  by  violence  or  surprise,  to  commit  a 
known  felony,  such  as  murder,  rape,  robbery,  arson,  burglary  and 
the  like,  upon  either.  In  these  cases  he  is  not  obliged  to  retreat, 
but  may  pursue  his  adversary  until  he  has  secured  himself  from 
all  danger ;  and,  if  he  kill  him  in  so  doing,  it  is  called  justifiable 
self-defense ;  as,  on  the  other  hand,  the  killing,  by  such  felon,  of 
any  person  so  lawfully  defending  himself,  will  be  murder.  But 
a  bare  fear  of  any  of  these  ofEenses,  however  well  grounded,  as 
that  another  lies  in  wait  to  take  away  the  party's  life,  unaccom- 
panied with  any  overt  act  indicative  of  such  an  intention,  will 
not  warrant  in  killing  that  other  by  way  of  prevention.  There 
must  be  an  actual  danger  at  the  time." 

In  this  connection  it  is  hardly  necessary  to  add,  much  less  to 
cite  authority  to  show,  that  a  homicide  which  can  not  be  justified 
under  the  foregoing  rules,  can  not  be  excused  unless  the  slayer 
shows  that  before  the  mortal  blow  was  given  he  had  retreated  as 
far  as  he  safely  could,  and  that  he  killed  his  adversary  solely 
from  the  necessity  which  then  existed,  in  order  to  save  himself 
from  immediate  death  or  enormous  bodily  harm. 

Shortly  after  the  pl^blication  of  Mr.  East's  treatise,  the  case  of 
the  Commonwealth  v.  Selfridge,  a  leading  case  in  the  United 
States,  was  tried  in  the  Supreme  Judicial  Court  of  Massachusetts, 
in  the  year  1806.  The  charge  by  the  court  below,  as  above 
copied,  was  a  substantial  transcript  of  the  propositions  announced 
by  Justice  Parker  in  his  charge  to  the  jury  in  Selfridge's  case 
(Selfridge's  trial,  160).  In  order  to  fully  understand  and  apply 
the  doctrine  of  Selfridge's  case,  it  must  be  observed  that  Justice 
Parker  assumed  in  his  charge  to  the  jury  that  Selfridge  was  not 
free  from  blame  in  provoking  the  assault  from  Young  Austin, 
for  whose  death  he  was  upon  trial. 

The  deceased  had  taken  upon  himself  the  quaiTel  of  his  father, 
whom  the  defendant  had  but  recently  posted.  I  quote  from  the 
charge :  "  "Who  was  originally  in  the  wrong  it  is  not  for  me  to 
say ;  but  I  feel  constrained  to  say  that  whatever  provocation  the 
defendant  may  have  conceived  to  have  been  given  him,  and  how- 
-ever  great  the  injury  the  deceased's  father  may  have  done  him, 
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he  certainly  proceeded  a  step  too  far  in  making  the  publication 
which  came  out  in  the  morning  of  this  unhappy  disaster.  To 
call  a  man  coward,  liar  and  scoundrel  in  the  public  newspapers, 
and  to  call  upon  other  printers  to  publish  the  same,  is  not  justifi- 
able under  any  circumstances  whatever.  Such  publication  is 
libelous  in  its  very  nature,  as  it  necessarily  excites  to  revenge  and 
ill-blood." 

It  also  appears  in  the  case  that  Self  ridge  anticipated  an  assault 
from  some  one  on  account  of  the  publication,  and  had  armed 
himself  with  a  pistol,  with  which  he  shot  the  deceased  immedi- 
ately upon  being  assaulted  with  a  cane.  Such  being  the  case,  we 
do  not  understand  that  the  right  to  defend,  even  iinto  death, 
without  retreating,  against  a  felonious  assault,  where  the  assaulted 
party  was  without  fault,  was  intended  to  be  denied  by  the  learned 
judge.  Indeed,  in  the  charge,  we  find  the  following :  "  Numer- 
ous authorities,  ancient  and  modern,  have  been  read  to  you  upon 
this  subject."  (Homicide  se  defendendo,  both  justifiable  and 
excusable.)  "  Were  it  necessary  for  you  to  take  those  books  with 
you,  and  compare  the  difEerent  principles  and  cases  which  have 
been  cited,  your  minds  might  meet  with  some  embarrassment, 
there  being  in  some  instances  an  apparent,  though  in  none  a  real 
incongruity."  If  anything  further  was  needed  to  show  that  Jus- 
tice Parker,  in  his  charge,  intended  to  limit  the  duty  of  "  retreat- 
ing "  to  cases  of  excusable  killing  in  self-defense,  and  did  not 
intend  to  extend  the  duty  to  cases  of  justifiable  killing,  it  might 
be  implied  from  the  fact  that  in  the  previous  month  he  was  pres- 
ent with  all  the  judges  when  Chief  Justice  Parsons  charged  the 
grand  jury  who  indicted  Selfridge  as  follows :  "  A  man  may  repel 
force  by  force,  in  defense  of  his  person,  against  any  one  who 
manifestly  intends,  or  endeavors,  by  violence  or  surprise,  feloni- 
ously to  kill  him.  And  he  is  not  obliged  to  retreat,  but  may  pur- 
sue his  adversary  until  he  has  secured  himself  from  all  danger; 
and  if  he  kill  him  in  so  doing,  it  is  justifiable  self-defense.  But 
a  bare  fear,  however  well  grounded,  unaccompanied  by  any  overt 
act  indicative  of  such  intention,  will  not  warrant  him  in  killing. 
There  must  be  an  actual  danger  at  the  time.  And  (in  the  lan- 
guage of  Chief  Justice  Hale),  it  must  plainly  appear  by  the  cir- 
cumstances of  the  case,  as  the  manner  of  the  assault,  the  weapon, 
etc.,  that  his  life  was  in  imminent  danger,  otherwise  the  killing 
of  the  assailant  will  not  be  justifiable  homicide.  But  if  the  party 
killing  had  reasonable  grounds  for  believing  that  the  person  slain 
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liad  a  felonious  design  against  him,  although  it  should  afterward 
appear  that  there  was  no  such  design,  it  will  not  be  murder,  but 
will  be  either  manslaughter  or  excusable  homicide,  according  to 
the  degree  of  caution  and  the  probable  grounds  for  such  belief. 
These  principles  have  been  recognized  by  the  wisest  and  ablest 
writers  on  criminal  law." 

By  observing  the  distinction  between  justifiable  and  excusable 
homicide  se  defendendo,  as  stated  in  the  authorities  above  quoted, 
much  of  the  discrepancy  in  the  decisions  of  the  courts  where  the 
common  law  prevails  is  made  to  disappear,  most  of  the  cases 
upon  the  facts  being  such  as  would  only  excuse  the  killing. 

It  is  true,  under  our  constitution,  whether  the  killing  in  self- 
defense  be  justifiable  or  excusable,  there  must  be  an  entire 
acquittal,  for  the  reason  that  there  is  no  forfeiture  of  goods  in 
cases  of  excusable  homicide.  But  this  is  no  reason  why  the  dif- 
ference between  the  cases,  as  to  the  duty  of  retreating  to  the 
wall,  should  be  ignored.  The  taking  away  of  the  forfeiture,  in 
cases  of  excusable  homicide,  did  not  relieve  the  party  in  such 
■case  from  the  duty  of  retreating,  nor  did  it  impose  such  duty  in 
cases  where  it  was  not  before  required. 

It  is  true  that  all  authorities  agree  that  the  taking  of  life  in 
defense  of  one's  person  can  not  be  either  justified  or  excused, 
except  on  the  ground  of  necessity ;  and  that  such  necessity  must 
be  imminent  at  the  time ;  and  they  also  agree  that  no  man  can 
avail  himself  of  such  necessity  if  he  brings  it  upon  himself.  The 
•question,  then,  is  simply  this :  Does  the  law  hold  a  man,  who 
is  violently  and  feloniously  assaulted,  responsible  for  having 
brought  such  necessity  upon  himself,  on  the  sole  ground  that 
he  failed  to  fly  from  his  assailant  when  he  might  have  safely  done 
so?  The  law,  out  of  tenderness  for  human  life,  and  the  frailties 
■of  human  nature,  will  not  permit  the  taking  of  it  to  repel  a  mere 
trespass,  or  even  to  save  life,  where  the  assault  is  provoked ;  but 
a  true  man,  who  is  without  fault,  is  not  obliged  to  fly  from  an 
assailant,  who,  by  violence  or  surprise,  maliciously  seeks  to  take 
his  life  or  do  him  enormous  bodily  harm. 

Now,  under  the  charge  below,  notwithstanding  the  defendant 
may  have  been  withoiat  fault,  and  so  assaulted,  with  the  necessity 
of  taking  life  to  save  his  own  upon  him,  still,  the  jury  could  not 
have  acquitted,  if  they  found  he  had  failed  to  do  all  in  his  power 
otherwise  to  save  his  own  life  or  prevent  the  intended  harm,  as 
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retreating  as  far  as  he  could,  etc.  In  this,  we  think,  the  law  was 
not  correctly  stated. 

The  suggestion  by  the  attorney-general,  that  that  rule  should 
be  declared  the  law  which  is  best  calculated  to  protect  and  pre- 
serve human  life,  is  of  great  weight,  and,  we  can  safely  say,  that 
the  rule  announced  is,  at  least,  the  surest  to  prevent  the  occur- 
rence of  occasions  for  taking  life ;  and  this,  by  letting  the  would- 
be  robber,  murderer,  ravisher,  and  such  like,  know  that  their 
lives  are,  in  a  measure,  in  the  hands  of  their  intended  victims. 

Of  course,  there  is  nothing  in  this  opinion  which  will  be 
understood  as  withdrawing  from  the  jury  the  determination  of 
every  question  of  fact  involved  in  an  issue  of  se  defend&ndo. 
Whether,  under  the  law  as  here  laid  down,  and  such  other  rules 
as  may  be  applicable  to  any  particular  case,  a  necessity  existed  at 
the  time  to  take  life  in  order  to  save  life  or  prevent  enormous 
bodily  harm,  as  well  as  the  question,  whether  the  killing,  under 
the  circumstances  of  each  case,  was  prompted  solely  by  such 
necessity,  or  by  other  motives,  is  to  be  determined  by  the  jury  in 
such  case. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

NoTB. — On  the  question,  as  to  what  opinion  shall  be  sufficient  to  render  a 
person  an  incompetent  juror  on  the  trial  of  a  criminal  case,  the  authorities  are 
still  greatly  divided.  In  Pennsylvania  {Stawp  v.  Oom. ,  74  Pa.  St. ,  458)  the  rule  is 
laid  down  in  these  words:  "Whenever  the  opinion  of  the  juror  has  been 
formed  upon  the  evidence  given  on  the  trial  at  a  former  time,  or  has  been  so 
deliberately  entertained  that  it  has  become  a  fixed  belief  of  the  prisoner's 
guilt,  it  would  be  wrong  to  receive  him.  In  such  a  case  the  bias  must  be  too 
strong  to  be  easily  shaken  off,  and  the  prisoner  ought  not  to  be  subjected  to 
the  chances  of  conviction  it  necessarily  begets. 

But  where  the  opinions  or  impressions  of  the  juror  are  founded  on  rumors 
or  reports,  or  even  newspaper  statements,  which  the  juror  feels  conscious  he 
can  dismiss;  where  he  has  no  fixed  belief  or  prejudice,  and  is  able  to  say  he 
can  fairly  try  the  prisoner  on  the  evidence,  freed  from  the  influence  of  such 
opinions  or  impressions,  he  ought  not  to  be  excluded."  The  clear  weight  of 
authority  supports  the  doctrine  as  laid  down  in  this  case.  For  various  cases 
in  which  this  opinion  has  been  applied  to  particular  facts,  see  75  Pa.  St.,  424; 
76  Pa.  St.,  414;  79  Pa.  St.,  308. 

The  New  York  statute,  which  provides  in  substance  that  an  opinion  or 
impression  as  to  the  circumstances,  or  as  to  the  guilt  or  innocence  of  the  pris- 
oner, shall  not  be  a  sufficient  ground  for  challenge  for  principal  cause,  pro- 
vided that  the  juror  declares  on  oath  that  he  can  render  an  impartial  verdict, 
and  provided  the  court  be  satisfied  that  he  does  not  entertain  such  a  present 
opinion  as  would  influence  his  verdict,  does  not  infringe  upon  the  right  to  an 
impartial  jury,  and  is  constitutional:    Stolces  v.  People,  53  N.  Y.,  164. 
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In  Kansas  a  distinction  is  drawn  between  an  opinion  and  an  impression,  and 
a  juror  wlio  liad  received  an  impression  from  reading  newspaper  statements, 
and  whose  impression  was  not  positive  or  fixed,  but  dependent  upon  the  truth 
'or  falsity  of  the  newspaper  accounts,  notwithstanding  he  might  have  expressed 
an  opinion,  was  held  competent:    State  i).  Medlicoit,  9  Kan.,  357. 

In  Alabama  the  courts  go  very  far  in  receiving  as  jurors  persons  who  have 
formed  opinions,  and,  contrary  to  the  usual  rule,  it  seems  that  any  juror  is 
competent  if  he  is  willing  to  swear  that  his  opinion  is  not  fixed,  that  it  can  be 
changed  by  evidence,  and  that  it  will  not  bias  his  verdict:  Oarson  v.  State, 
50  Ala.,  134. 

The  following  cases  may  be  cited  in  support  of  the  general  doctrine  laid 
down  in  the  Pennsylvania  case  cited,  that  an  opinion  to  disqualify  must  be  of 
a  fixed  and  positive  character:  Anderson  v.  State,  14  Ga.,  709;  Wright  v.  State, 
18  Ga.,  383;  StaUv.  Fox,  25  N.  J.  L.  (1  Dutch.),  566;  State  n.  Hinkle,  6  Iowa, 
380;  Booster  v.  People,  8  111.  (3  Gilm.),  368;  State  n.  Sater,  8  Iowa,  420;  State  v. 
Brown,  4  La.  Ann.,  505;  State  v.  Davis,  29  Mo.,  391;  State  v.  MUington,  7 
Ired.  (N.  C),  L.,  61;  Com.  ■».  Waster,  5  Gush.  (Mass.),  295;  Holt  v.  People,  13 
Mich.,  324;  O'Connor  v.  State,  9  Ela.,  315;  Fahnestoek  v.  State,  23  Ind.,  231. 

The  following  are  some  of  the  latest  cases  upon  the  general  question: 
People  V.  Weil,  40  Cal.,  268,  where  a  juror  who  had  formed  a  fixed,  decided 
opinion,  was  held  incompetent,  notwithstanding  he  stated  on  cross-examina- 
tion that  his  opinion  was  not  an  unqualified  one,  and  that  he  could  try  the 
case  upon  the  evidence,  without  regard  to  his  previous  opinions. 

See,  also.  People  v.  Brown,  48  Cal.,  353;  People  «.  Johnson,  46  Cal.,  78. 

But  there  are  authorities  which  draw  the  line  much  more  closely.  The 
Mississippi  act,  relating  to  the  qualifications  of  jurors  in  criminal  cases,  is 
considered  of  doubtful  constitutionality,  and  the  rule  in  that  state  requires  the 
rejection  of  a  juror  who  has  any  opinion  which  it  would  require  evidence  to 
remove,  whatever  that  opinion  may  have  been  founded  on.  And  although 
the  juror  may  claim  to  be  unbiased,  and  able  to  render  an  impartial  verdict, 
he  is  still  incompetent  (Logan  v.  State,  50  Miss.,  369);  and  in  Vermont,  a 
juror  who  had  expressed  an  opinion  as  to  the  guilt  of  the  prisoner,  on  reading 
a  newspaper  account  of  the  examination  before  a  magistrate,  a  few  weeks 
before,  but  who  said  that  he  had  no  opinion,  and  had  formed  none,  and  could 
try  the  case  impartially  on  the  evidence,  was  held  disqualified:  State  v. 
Cla/rk,  42  Vt.,  639.  Tending  in  the  same  direction  are  Black  v.  State,  43 
Texas,  378;  Carroll  v.  State,  5  Neb.,  1;  Jackson  v.  Com.,  33  Gratt.  (Va.),  919. 
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(38  Ark.,  155.) 

HoMiciDB :  Correct  charge  as  to  death  from  improper  treatment  of  injury — 
Foidence  as  to  good  eha/raeter — Drinking  spirituous  liquors  by  jurors  — 
Separation  of  theju/ry. 

In  a  case  where  some  of  the  evidence  tended  to  show  that  the  wound  inflicted 
by  the  respondent  upon  the  deceased  was  not  necessarily  fatal,  but  that 
by  neglect  of  the  directions  of  the  physician  in  charge  maggots  got  into 
the  wound,  causing  inflammation  of  the  bowels,  from  which  the  wounded 
person  died.     A  request  to  charge  that  "  if  the  jury  find  that  the  wound 


264  AMERICAN  CRIMINAL  REPORTS. 

inflicted  by  the  defendant  was  not  of  Itself  mortal,  but  through  negligence 
or  the  want  of  proper  treatment  became  so  and  terminated  fatally,  and 
that  neglect  or  want  of  proper  treatment  was  the  immediate  cause  of  the 
death  of  the  deceased,  and  not  the  wound  itself,  they  must  acquit  the 
defendant,"  was  held  properly  refused. 

In  such  a  case,  it  is  proper  to  charge  the  jury  that  "  if  the  jury  believe,  from 
the  evidence,  that  the  deceased,  within  the  space  of  a  year  and  a  day 
from  the  infliction  of  the  wound,  died  from  some  disease  or  disorder  pro- 
duced by  said  wound,  inflicted  by  the  voluntary  act  of  the  defendant, 
when  not  in  danger  of  life  or  limb  from  the  deceased,  then  they  will  find 
the  defendant  guilty  as  charged." 

Held,  that  there  was  no  error  in  charging  that  "if  the  jury  believe,  from  the 
evidence,  that  the  defendant  willfully  and  unlawfully  inflicted  upon 
the  deceased  a  mortal  or  dangerous  wound,  and  from  that  wound  and 
other  aggravating  causes,  operating  upon  or  caused  by  said  wound,  the 
deceased  died,  Ihe}'  should  find  the  defendant  guilty,  and  the  defendant 
cannot,  under  the  law,  shelter  himself  by  a  plea  of  erroneous  treatment 
of  the  deceased,  either  from  his  physicians  or  nurses.'' 

A  person  on  trial  for  crime  has,  in  all  cases,  a  right  to  give  in  his  defense 
evidence  of  his  good  character  as  to  the  particular  traits  involved  in  the 
matter  on  trial,  and  .there  is  no  case  so  clear  in  which  it  is  not  error  to 
reject  such  evidence. 

The  fact  that  the  jury,  pending  the  trial,  were  taken  by  the  sheriff  into  a 
saloon,  and  treated  by  him  to  a  drink  of  spirituous  liquor,  is  not  of  itself 
sufficient  ground  for  setting  aside  the  verdict. 

That  while  taking  refreshments  at  a  hotel,  pending  the  trial,  two  of  the  jury 
being  colored  men,  ate  in  a  different  room  from  the  others,  is  not  ground 
for  a  new  trial. 

Seable,  J.  The  appellant  was  tried  upon  an  indictment  for 
the  murder  of  one  Langley,  in  the  Woodruff  circuit  court,  at  the 
September  term  thereof,  1872.  The  jury  found  him  guilty  of 
murder  in  the  second  degree,  and  he  was  sentenced  to  eleven 
years  of  hard  labor  in  the  state  penitentiary. 

In  the  progress  of  the  trial,  divers  exceptions  were  taken  to 
the  rulings  of  the  court,  upon  evidence  offered  and  upon  instruc- 
tions given  to  the  jury  as  to  the  law  of  the  case,  all  of  which, 
after  the  verdict,  were  brought  forward  in  a  motion  for  a  new 
trial.  The  motion  for  a  new  trial  was  overruled,  to  which  appel- 
lant excepted,  and  filed  his  bill  of  exceptions,  setting  out  all  the 
evidence,  the  instructions  given  and  refused  by  the  court,  and 
various  other  matters  assigned  as  errors,  and  appealed  to  this 
court.  The  errors  assigned  as  the  foundation  for  a  motion  for  a 
new  trial,  are  substantially  as  follows : 

1.  That  the  verdict  of  the  jury  was  contrary  to  the  law  and 
the  evidence. 
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2.  That  the  court  erroneously  gave  the  instructions  asked  to 
be  given  by  the  state,  and  refused  to  give  those  asked  by  the 
appellant. 

3.  That  the  court  rejected  legal  and  material  testimony  offered 
by  the  appellant 

4.  That  the  jury  were  permitted  to  go  to  a  drinking  saloon, 
and  drank  spirituous  liquors  during  their  deliberations. 

6.  That  the  jury  were  permitted  to  separate  during  the  trial. 

The  correctness  of  the  verdict  of  the  jury,  and  also  of  the 
instructions  of  the  court,  by  which  the  jury  were  directed  to  the 
verdict  in  the  trial  of  the  cause  below,  rests,  in  a  great  measure, 
if  not  entirely,  upon  the  testimony  which  was  before  the  jnry. 
It  is  necessary,  therefore,  to  look  first  to  the  testimony. 

The  wound  which  was  received  by  the  deceased  was  inflicted 
by  the  appellant  on  the  27th  day  of  Jiily,  1872,  and  death  ensued 
on  the  2d  day  of  September,  1872. 

Miller,  witness  for  the  prosecution,  testified  as  follows :  He 
was  acquainted  with  the  deceased  and  the  prisoner ;  was  in 
Augusta  on  the  27th  day  of  July,  1872,  and  saw  both  Kee  and 
Langley  the  evening  of  that  day.  He,  with  Langley  and  others, 
was  in  Gordon's  store,  when  Kee,  with  one  White,  came  in. 
Kee  asked  Langley  to  walk  into  the  back  room  with  him,  where- 
upon deceased,  Kee  and  "White  went  into  the  back  room.  After 
eome  little  time  he  (witness)  heard  quarreling  between  the  pris- 
oner and  deceased  in  the  back  room ;  heard  the  d — d  lie  given  ; 
did  not  know  who  gave  it.  He  then  went  into  the  back  room 
and  saw  the  prisoner  draw  from  his  pocket  an  open  pocket-knife, 
with  which  he  struck  deceased.  Deceased  returning  the  blow, 
the  prisoner  struck  him  again.  Before  the  prisoner  struck  the 
■deceased,  the  latter  stepped  back  two  paces.  After  the  prisoner 
struck  deceased  the  second  time,  T.  B.  Gordon  and  John  Hodges 
came  in  and  separated  the  parties.  The  wound  which  the  pris- 
oner inflicted  upon  the  deceased,  was  upon  his  left  side.  Deceased 
told  the  prisoner  that  he  was  unwilling  to  fight,  as  he  had  been 
chilling  for  twelve  months.  Gordon  and  Hodges  testified,  sub- 
stantially the  same  as  Miller.  White  testified  as  follows  :  He 
saw  prisoner  and  deceased  on  the  27th  of  July,  1872,  first  in 
Price's  drinking  saloon  ;  some  words  passed  between  them  there ; 
tleceased  was  rough,  and  used  insulting  language  toward  the 
prisoner.  He  (witness)  left  the  saloon  with  the  prisoner.  Some 
time  after,  with  the  prisoner,  he  went  to  Gordon's  store.     While 
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there,  the  deceased  came  up  and  remarked  to  the  prisoner,  "  I 
want  to  see  you."  Prisoner  replied,  "  I  don't  want  any  fns& 
with  you,  and  if  I  have  insulted  you,  I  am  willing  to  make 
apologies."  Prisoner,  deceased  and  witness  then  went  into  the 
back  room  of  Gordon's  store.  Prisoner  said  to  deceased,  "  We 
are  both  drunk,  let  us  go  home,  get  sober  and  then  meet  on  half- 
way ground  and  settle  it."  Deceased  replied,  "No,  here  is  as 
good  a  place  as  any  to  settle  it."  After  some  more  quarreling, 
deceased  called  the  prisoner  a  d — d  liar,  and  struck  him.  Prisoner 
then  struck  deceased.  He  (witness)  saw  no  knife  in  prisoner's 
hand,  but  saw  deceased  pass  his  hand  to  his  side  and  there  saw 
blood. 

Dr.  Echols  testified  as  follows :  He  was  a  practicing  physician,' 
in  the  town  of  Augusta.  On  the  27th  of  July,  1872,  deceased 
was  brought  to  his  office  for  treatment.  On  examination,  he 
found  that  the  deceased  was  wounded  on  the  left  side,  across  the 
seventh  and  eighth  ribs.  The  wound  was  about  six  inches  long 
and  half  an  inch  deep,  and  perforated  the  intercostal  muscle  in 
two  places.  He  did  not  consider  the  wound  mortal.  He,  with 
the  assistance  of  Dr.  Brunson,  dressed  the  wound.  The  patient 
remained  in  town  two  days,  and  then,  contrary  to  his  advice,  was 
removed  to  Maj.  Dent's  plantation,  about  seven  miles  from 
Augusta,  in  a  common  road  wagon.  The  deceased  remained 
under  his  professional  charge  from  the  time  of  the  reception  of 
the  wound  until  his  death.  The  wound  commenced  healing  on 
first  intention,  and  symptoms  were  favorable  for  the  first  four- 
teen days.  He  ordered  the  wound  to  be  kept  covered  with  a 
cloth  saturated  with  a  carbolic  acid  wash.  In  his  (witness's) 
opinion,  his  instructions  were  not  properly  observed,  as  on  or 
about  the  14th  of  August,  on  examination  of  the  wound,  he 
discovered  maggots  in  it,  and,  in  his  opinion,  if  his  instructions- 
had  been  followed,  it  would  have  been  impossible  for  maggots  to 
have  got  into  the  wound.  The  presence  of  the  maggots  caused 
inflammation  of  the  bowels,  from  or  on  account  of  which  inflam- 
mation the  patient  died.  Dr.  Brunson,  who  assisted  in  dressing 
the  wound,  stated,  that  in  his  opinion  the  wound  was  not  neces- 
sarily fatal. 

Maj.  Dent,  to  whose  house  deceased  was  removed,  testified 
that  the  deceased  was  as  well  cared  for  as  possible,  under  the  cir- 
cumstances, it  being  August,  and  the  weather  being  very  hot. 
Pope,  an  attendant  upon  the  deceased,  testified  that  he  followed 
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the  directions  of  the  physician,  Dr.  Echols,  to  the  best  of  his 
ability. 

Upon  this  evidence  the  appellant's  counsel  asked  the  following 
instructions :  "  If  the  jury  find  that  the  wound  inflicted  by  the 
defendant,  on  the  deceased,  was  not  of  itself  mortal,  but  through 
negligence  or  the  want  of  proper  treatment  became  so  and  termi- 
nated fatally,  and  that  neglect  or  want  of  proper  treatment  was 
the  immediate  cause  of  the  death  of  the  deceased,  and  not  the 
wound  itself,  they  must  acquit  the  defendant,"  which  was 
refused,  and  in  lieu  thereof  the  following  instructions,  asked  by 
the  state  counsel,  were  given :  "  If  the  jury  believe  from  the 
evidence  that  Langley,  within  the  space  of  a  year  and  a  day  from 
the  infliction  of  the  wound,  died  from  some  disease  or  disorder 
produced  by  said  wound,  inflicted  by  the  voluntary  act  of  the 
defendant,  when  not  in  danger  of  life  or  limb  from  Langley, 
then  they  will  find  the  defendant  guilty  as  charged. 

"  If  the  jury  believe  from  the  evidence  that  the  defendant 
willfully  and  unlawfully  inflicted  upon  Langley  a  mortal  or 
dangerous  wound,  and  from  that  wound  and  other  aggravating 
causes,  operating  upon  or  caused  by  said  wound,  Langley  died, 
they  should  flnd  the  defendant  guilty ;  and  the  defendant  cannot, 
under  the  law,  shelter  himself  by  a  plea  of  erroneous  treatment 
of  said  Langley,  either  from  his  physicians  or  his  nurses ; "  and 
to  the  refusal  to  give  the  flrst  and  to  the  giving  of  the  last  two 
instructions,  the  appellant  excepted. 

It  is  contended  by  the  appellant's  counsel  that  the  deceased 
came  to  his  death  by  inflammation  of  the  bowels  ;  that  the  death 
had  no  relation  to  the  wound,  "  except  that  of  sequence  "  (as  to 
time,  we  presume,  they  mean),  and  that  the  inflammation  which 
caused  the  death  was  not  the  effect  of  the  wound  either,  but  of 
the  maggots,  and  that  the  maggots  were  not  the  effect  of  the 
wound,  but  of  the  negligence  on  the  part  of  the  nurses,  in  not 
obeying  the  instructions  of  the  physicians.  They  insist,  there- 
fore, that  the  death  had  no  connection  with  the  wound  as  the 
effect  thereof,  mediately  or  immediately.  They  consequently 
argue  that  the  verdict  of  the  jury  was  without  evidence  to  sup- 
port it,  as  to  the  fact  that  the  wound  was  the  mediate  or  imme- 
diate cause  of  the  death,  which  fact  the  jury  must  have  found  as 
the  foundation  of  their  verdict ;  and  that  the  instructions  of  the 
court  upon  the  state  of  facts  presented  by  the  testimony  were 
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erroneous,  and  tended  to  misdirect  the  jury  to  their  erroneous 
finding  and  verdict. 

The  following  are,  we  think,  the  correct  rules  or  doctrines  in 
relation  to  the  questions  presented  by  the  exceptions  which  we 
.  are  considering.  The  evidence  must  connect  the  death  with  the 
blow  charged :  Wharton's  American  Criminal  Law,  1064. 
"  The  general  rule  (to  use  the  language  of  Mr.  Bishop  in  his 
Treatise  on  Criminal  Law),  both  of  law  and  reason,  is  that  when- 
ever a  man  contributes  to  a  particular  result,  brought  about, 
either  by  sole  volition  of  another,  or  by  such  volition,  added  to 
his  own,  he  is  to  be  held  responsible  for  the  result,  the  same  as 
if  his  own  unaided  hand  had  produced  it.  The  contribution, 
however,  must  be  of  such  magnitude  and  so  near  the  result  that, 
sustaining  to  it  the  relation  of  cause  and  effect,  the  law  takes  it 
within  its  cognizance,  l^ow,  these  propositions  conduct  us  to 
the  doctrine  that,  whenever  a  blow  is  inflicted  under  circum- 
stances to  render  the  party  infUcting  it  criminally  responsible, 
if  death  follows,  he  will  be  holden  for  murder  or  manslaughter, 
though  the  person  beaten  would  have  died  from  other  causes,  or 
would  not  have  died  from  this  one,  had  not  others  operated  with 
it ;  provided,  that  the  blow  really  contributed  mediately  or 
immediately  to  the  death,  as  it  actually  took  place,  in  a  degree 
siifficient  for  the  law's  notice :"  Bishop  on  Criminal  Law,  sec- 
tion 653.  See,  also,  2  "Whart.  Am.  Crim.  Law,  section  941. 
This,  we  think,  is  the  correct  doctrine,  expressed  in  very  general 
terms,  as  gathered  from  numerous  cases  cited  by  Mr.  Bishop  and 
Mr.  Wharton. 

It  is  said  in  Rex  v.  Hew,  I.  Kel.,  26,  "  That  Edward  E.ew  was 
indicted  for  killing  Nathaniel  Eew,  his  brothei",  and  upon  the 
evidence,  it  was  resolved  that,  if  one  gives  wounds  to  another 
who  neglects  to  cure  them,  or  is  disorderly  and  does  not  keep 
that  rule,  which  a  person  wounded  should  do,  yet  if  he  die, 
it  is  murder  or  manslaughter,  according  as  the  case  is,  *  * 
*  *  because,  if  the  wound  had  not  been,  the  man  had  not 
died ;  and,  therefore,  neglect  or  disorder  in  the  person  who 
receives  the  wounds  shall  not  excuse  the  person  who  gave 
them."  And  Lord  Hale  says :  "If  a  man  receives  a  wound 
which  is  not  in  itself  mortal,  but  either  for  want  of  helpful 
appliances  or  neglect  thereof,  it  turns  to  a  gangrene  or  fever,  and 
the  gangrene  or  fever  be  the  immediate  cause  of  his  death,  yet 
this  is  murder  or  manslaughter  in  him  that  gave  the  stroke  or 
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wound ;  for  the  wound,  though  it  were  not  the  immediate  cause 
of  his  death,  yet  it  were  the  mediate  cause  thereof,  and  the  fever 
or  gangrene  were  the  immediate  cause  of  his  death,  yet  the 
wound  was  the  cause  of  the  gangrene  or  fever,  and  so,  conse- 
quently, is  causa  oausati:  1  Hale's  PL  C,  428.  See,  also, 
Com.  V.  Hackett,  2  Allen  (Mass.),  136 ;  The  State  v.  Scott,  12 
La.  (An.),  274 ;  and  McAllister  v.  The  State,  17  Ala.,  439.  In 
the  latter  case,  Dargen,  C.  J.,  speaking  for  the  court,  said  :  "  If 
the  death  be  owing  truly  to  the  wound,  it  signifies  not  that  the 
deceased  would  have  recovered  under  more  favorable  circum- 
stances or  with  more  prudent  care  ;  the  death  being  the  result  of 
the  wound,  the  party  inflicting  it  must  be  held  responsible  for 
it."  But,  on  the  other  hand,  it  has  been  said,  "  If  the  wound  or 
hurt  be  not  mortal,  but  with  ill  appliances  of  the  party  or  those 
about  him,  of,  unwholesome  salve  or  medicines,  the  party  dies,  if 
it  clearly  appear  that  this  medicine,  and  not  the  wound,  was  the 
cause  of  his  death,  it  seems  it  is  not  homicide  (murder  or  man- 
slaughter) ;  but  then  that  must  appear  clearly  and  certainly  not 
to  be  so :"  1  Hale's  PL  C,  428.  Likewise,  by  more  recent 
authorities,  that  "  when  the  wound  was  not  of  itself  mortal,  the 
party  died  solely  of  the  improper  treatment  and  not  at  all  of  the 
wound,  the  result  is  otherwise,"  that  is,  murder  or  manslaughter 
has  not  been  committed :  3  Greenl.  Ev.,  section  139  ;  Bex  v. 
Connor,  2  Car.  &  K.,  518  ;  Parsons  v.  The  State,  21  Ala.,  300. 
But  Mr.  Bishop  says  that  this  doctrine  "  is  practically  danger- 
ous ;  because  in  law,  if  the  person  dies  by  the  action  of  the  wound, 
and  by  the  medical  or  surgical  action  jointly,  the  wound  must 
clearly  be  regarded  sufficiently  a  cause  of  the  death.  '  And  the 
wound  need  not  even  be  a  concurrent  cause,  much  less  need  it  be 
the  next  proximate  one ;  for  it  is  the  cause  of  the  cause ;  no  more 
is  required  :"  2  Bish.  Crim.  Law,  section  654 ;  see,  also.  Com.  v. 
McPike,  3  Gush.,  181 ;  Eex  v.  MinnocTc,  1  Crawf.  and  Dix.  C. 
C,  45.  The  doctrine  as  enunciated  and  illustrated  by  the  author- 
ities above  quoted  and  cited,  has  its  foundation  in  a  wise  and 
sound  poKcy,  and  to  uphold  the  reverse  of  it,  or  any  other,  would 
be  to  establish  a  most  dangerous  precedent,  and  one  which  would 
work  the  acquittal  of  the  offender  in  every  case  where  the  wound 
superinduced  other  disease  of  which  the  victim  died.  In  the 
case  under  consideration,  so  far  as  the  wounding  of  the  deceased, 
his  treatment  by  removal  from  Augusta  to  Dent's  plantation, 
and  the  nature  of  the  wound  are  concerned,  the  evidence  is  con- 
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flicting ;  as  to  the  treatment  of  the  wound  the  evidence  is  con- 
flicting; the  physician  testifying  that  his  directions  were  not 
followed  by  the  nurses,  and  the  nurses  testifying  to  the  contrary. 
But  we  apprehend  that  this  has  but  little  to  do  with  the  law  of 
the  case  ;  it  was  a  matter  which  was  exclusively  within  the  pro- 
vince of  the  jury  to  consider  and  determine.  By  a  process  of 
very  refined  reasoning,  the  appellant's  counsel  endeavored  to 
show  that  there  was  no  such  relation  between  the  death  of  the 
deceased  and  the  wound  by  which  it  could  be  predicated  that  the 
former  was  in  any  sense  the  effect  of  the  latter,  or  in  other  words, 
that  the  wound  was  the  cause  of  the  death,  either  immediately 
or  mediately.  "We  are  free  to  confess  that  we  cannot  see  the 
force  of  this  reasoning. 

Grant  that  the  wound  "  was  not  necessarily  fatal,"  as  testified 
to  by  Dr.  Bronson  ;  grant  also  that  the  nurses  were  negligent  in 
their  care  of  the  deceased,  and  that  the  maggots  would  not  have 
appeared  had  the  physician's  instructions  been  observed,  still  it 
cannot  be  doubted  that  the  wound  was  the  eflBcient  cause  of  the 
maggots,  and  the  negligence  of  the  nurses  was  merely  the  occa- 
sion of  their  appearance.  Nor  can  it  be  doubted  that  the  wound 
itself,  and  the  maggots  thus  caused  and  occasioned,  were  con- 
jointly the  efficient  causes  of  the  inflammation  which  resulted  in 
death.  This,  then,  clearly  comes  within  the  doctrine  laid  down 
by  Mr.  Bishop  and  supported  by  Lord  Hale,  and  nearly  all  the 
:authorities,  that  the  wound  need  not  even  be  a  concurrent  cause, 
much  less  need  it  be  the  next  proximate  one ;  for  it  to  be  ca/usa 
ccmsaU,  no  more  is  required  to  constitute  the  offense. 

The  fact,  then,  that  the  deceased  was  removed  in  a  rough 
manner,  and  that  the  nurses  failed  or  neglected  to  carry  out  the 
instructions  of  the  physician  (if  this  were  true),  and  which  may 
have  aggravated  the  wound,  ought  not  to  mitigate  the  crime  of 
the  appellant,  whose  malice  in  the  infliction  of  the  wound  caused 
the  death.  To  do  that,  it  must  plainly  appear  that  the  death  was 
caused  neither  immediately  nor  mediately  by  the  wound,  but 
only  and  entirely  by  the  improper  treatment  from  persons  other 
than  the  appellant.  The  position  assumed  by  the  counsel, 
namely,  that  the  state  adduced  no  testimony  to  show  that  in  point 
of  fact  the  deceased  died  from  the  effect  of  the  wound  immedi- 
ately or  mediately,  is  untenable.  The  state  proved  that  the 
appellant  cut  deceased,  that  the  inflammation  resulted  from  the 
wound  inflicted  (occasioned  by  improper  treatment,  it  may  be, 
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but  this  is  immaterial),  and  from  which  deceased  died.  By  the 
light  of  the  above  authorities  and  in  view  of  the  facts  of  the  case, 
we  are  of  opinion  that  the  court  did  not  err  in  relation  to  the 
above  instructions.  The  jury  were  the  sole  judge  of  the  facts, 
and  their  verdict  is  in  accordance  with  the  weight  of  the  evi- 
dence. The  jury  found  that  the  deceased  came  to  his  death  at 
the  hands  of  the  appellant,  and  that  the  killing  was  felonious. 
The  verdict,  therefore,  was  not  inconsistent  with  the  law  and 
evidence,  and  so  far  as  these  exceptions  are  concerned,  the  court 
did  not  err  in  refusing  to  grant  a  new  trial.  The  third  assign- 
ment of  error  in  the  motion  for  a  new  trial  will  next  be  consid- 
ered. The  appellant,  after  the  state  had  closed  her  evidence, 
offered  testimony  to  prove  that  he  had  the  reputation  among  his 
neighbors  of  a  quiet  and  peaceable  citizen.  This  testimony  was 
refused,  and  the  appellant  excepted. 

That  a  person,  on  trial  for  a  crime  charged  against  him,  has  a 
right  to  offer,  in  his  defense,  testimony  of  his  good  character,  we 
can  have  no  doubt.  This  is  and  ought  to  be  the  general  rule,  with 
one  limitation,  however,  as  laid  down  by  the  authorities,  namely, 
that  "  in  such  case  the  character  sought  to  be  proved  must  not  be 
general,  but  such  as  would  make  it  unlikely  that  the  defendant 
would  be  guilty  of  the  particular  crime  with  which  he  is  charged :" 
Whart.  Am.  Crim.  Law,  sec.  636 ;  1  Bish.  Crim.  Proc,  sec.  489 ; 
1  Greenl.,  sec.  55. 

With  this  limitation,  such  testimony  should  be  allowed  to  go 
to  the  jury  in  every  case,  whether  it  be  regarded  by  the  court  as  a 
plain  or  doubtful  one,  and  be  considered  by  them  in  connection 
with  all  the  other  facts  and  circumstances,  and  if  the  case  happen 
to  be  a  plain  one,  and  from  the  facts  of  the  crime  charged  they 
believe  the  accused  to  be  guilty,  they  must  so  find,  notwithstand- 
ing his  good  character :  1  Greenl.  Ev.,  sec.  55 ;  3  Id.,  see.  25  ; 
1  Bish.  Crim.  Pr.,  sec.  489 ;  1  Whart.  Am.  Crim.  Law,  636 ; 
State  V.  Henry,  5  Jones,  67 ;  Ca/rroll  v.  State,  3  Humph.,  315. 

It  is  urged  by  the  counsel  for  the  state,  that,  notwithstand- 
ing the  general  rule,  this  exclusion  of  evidence  was  not  error  in 
this  case,  because  the  proof  of  the  cutting  was  conclusive,  and 
proof  of  appellant's  good  character  ought  not  to  be  let  in  to  con- 
trovert such  proof.  It  is  true,  that  if  this  testimony  had  been 
let  in,  it  could  have  no  weight  in  controverting  the  fact  of  the 
cutting,  even  had  it  been  favorable  to  the  appellant,  and  were 
this  the  object  of  this  testimony,  we  might  well  conclude  that 
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tlie  exclusion  of  it  resulted  in  no  prejudice  to  the  appellant. 
But  this  was  not  the  object  of  it.  It  was  evidently  intended,  by 
this  testimony,  to  rebut  the  presumption  of  malice  on  the  part 
of  the  appellant.  It  was  certainly  admissible  for  this  purpose. 
The  prisoner  and  the  deceased  had  been  quarreling  about  half  an 
hour  before  the  wound  was  given ;  they  had  been  quarreling  near 
and  at  the  time  the  wound  was  given,  and  the  wound  was 
inflicted  with  a  pocket-knife.  Such  testimony  was,  therefore, 
very  properly  admissible  to  show  a  want  of  malice,  at  least  to 
show  a  want  of  malice  sufficient  for  murder.  It  should  have 
been  admitted,  but  with  such  instructions  on  the  part  of  the 
court  as  to  the  character  of  such  evidence  as  would  guard  the 
jury  from  being  misled  by  it  or  giving  it  too  much  weight.  The 
exclusion  of  this  testimony  was,  therefore,  a  gross  error.  The 
fourth  reason  for  the  motion  for  a  new  trial  is,  that  the  jury  were 
permitted  to  go  into  a  drinking  saloon  and  drink  spirituous 
liquors  during  their  deliberations.  This  is  supported  by  affida- 
vits, from  which  it  appears  that  the  jury  visited  a  drinking 
saloon  during  their  deliberations  in  the  case,  where  they,  or  most 
of  them,  took  a  drink  of  spirituous  liquor,  the  sheriff  being 
with  them  and  paying  for  the  drinks.  It  does  not  appear  that 
in  consequence  of  this,  the  prisoner  did  not  receive  a  "  fair  and 
impartial  trial,"  and,  therefore,  it  furnishes  no  valid  reason  for  a 
new  trial.  This  conduct,  nevertheless,  was  very  reprehensible 
on  the  part  of  the  jurymen  guilty  of  it,  and  especially  on  the 
part  of  the  sheriff,  and  they  should  have  been  severely  punished 
by  the  court. 

The  fifth  reason  for  a  motion  for  a  new  trial  is,  that  the  jury 
were  permitted  to  separate  during  the  trial.  This  also  is  sup- 
ported by  affidavits,  from  which  it  appears  that  on  the  several 
occasions  when  the  jury  were  taking  refreshments  at  the  hotel, 
two  of  them,  being  colored  men,  were  accommodated  apart  and 
in  a  different  room  from  the  others ;  but  they  were  all  under  the 
charge  of  an  officer.  This  was  in  no  respect  such  a  separation 
as  provided  against  by  the  law,  and  no  prejudice  could  be  pre- 
sumed to  have  resulted  to  the  appellant  thereby. 

For  the  single  error  we  have  pointed  out,  which  relates  to  the 
exclusion  of  evidence  of  good  character,  we  must  reverse  the 
judgment  of  the  court  below,  and  the  cause  must  be  remanded 
for  another  trial. 
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Note, — There  is  no  homicide  unless  death  results  from  the  act  of  the  per- 
son accused.  Therefore,  if  A  inflicts  upon  B  a  mortal  wound,  and  while  B 
is  languishing,  C  kills  him  hy  an  independent  act,  A  is  not  guilty  of  the 
homicide:  State  v,  Scales,  5  Jones  (N.  C),  L.,  115.  And  there  is  no  homicide 
unless  death  results  from  the  unlawful  act  within  a  year  and  a  day  from  the 
time  of  its  commission.  But  as  to  just  what  instructions  are  to  be  given  to 
enable  the  jury  to  determine  whether  death  is  the  result  of  the  unlawful 
assault  to  such  a  degree  as  to  render  the  accused  guilty  of  homicide,  the 
authorities  are  not  agreed. 

In  Goffman  v.  Com.,  10  Bush.  (Ky.),  495  (S.  C,  1  Am.  Crim.  Rep.,  293), 
where  a  surgical  operation  was  performed  upon  the  deceased,  supposed  to  be 
rendered  necessary  on  account  of  the  wound  inflicted  by  the  prisoner,  the 
rule  is  stated  as  follows:  "In  cases  of  homicide,  if  an  operation  is  performed 
upon  the  deceased,  such  as  an  ordinarily  prudent  and  skillful  surgeon  to  be 
procured  in  the  neighborhood  would  deem  necessary,  and  such  operation  is 
performed  with  ordinary  skill,  the  respondent  is  responsible  for  the  death, 
although  the  operation  and  not  the  wound  made  by  him  caused  the  death. 
If  an  operation  is  performed  such  as  would  not  be  deemed  necessary  by  such 
a  surgeon,  or  if  it  was  deemed  necessary  and  not  performed  with  ordinary 
skill,  and  death  results  from  the  operation,  and  not  from  the  wound  inflicted 
by  the  defendant,  the  respondent  ought  to  be  acquitted,  even  though  the  injuries 
inflicted  by  him  might  eventually  have  proved  fatal." 

In  State  v.  Bentley,  44  Conn.,  537,  the  authorities  are  collected  with  some 
care,  and  from  them  the  Supreme  Court  educes  and  lays  down  the  rule  in  this 
language:  "If  one  person  inflicts  upon  another  a  dangerous  wound,  one 
that  is  calculated  to  endanger  and  destroy  life,  and  death  ensues  therefrom 
within  a  year  and  a  day,  it  is  suflScient  proof  of  the  offense,  either  of  murder 
or  manslaughter,  as  the  case  may  be,  and  he  is  none  the  less  responsible  for 
the  result,  although  it  may  appear  that  the  deceased  might  have  recovered  if  he 
had  taken  proper  care  of  himself,  or  that  unskillful  or  improper  treatment 
aggravated  the  wound  and  contributed  to  his  death. 

In  Brown  v.  State,  38  Tex. ,  483,  it  was  held  that  the  trial  court  erred  in  refus- 
ing, on  the  application  of  counsel  for  the  respondent,  to  charge  the  jury,  that 
they  could  not  find  the  prisoner  guilty  of  murder  unless  they  were  satisfied 
that  the  deceased  died  from  the  wound,  and  not  from  the  malpractice  of  the 
surgeon.  But  this  decision  is  based  upon  the  Texas  statutes,  the  court  say- 
ing, "  Our  law  undoubtedly  changes  the  rule  of  the  common  law,  the  theory 
of  which  was  that  he  who  caused  the  first  injury  should  be  held  guilty,  upon 
the  theory  that  without  the  first  injury  no  other  would  have  followed,  as 
resulting  from  the  first."  See  also  lONev.,  106;  2  Tex.  App.,  271;  53  Ind., 
311,  in  which  latter  many  authorities  are  collected. 

Vol.  II.— 18 
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State  v.  Winthkop. 

(43  Iowa,  519.) 

Homicide:    New-born  infwnt — Independent  life. 

An  infant,  although  fully  delivered,  cannot  be  considered  in  law  a  human 
being  and  the  subject  of  homicide  until  life,  independent  of  the  mother, 
exists;  and  the  life  of  the  infant  is  not  independent,  in  the  eyes  of  the 
law,  until  an  independent  circulation  has  become  established. 

Adams,  J.  The  defendant  is  a  physician,  and  was  employed 
by  one  Koxia  Clayton  to  attend  her  in  child-birth.  The  child 
died.  The  defendant  is  charged  with  producing  its  death.  Evi- 
dence was  introduced  by  the  state  tending  to  show  that  the  child, 
previous  to  its  death,  respired  and  had  an  independent  circula- 
tion. Evidence  was  introduced  by  the  defendent  tending  to  dis- 
prove such  facts. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tion :  "  To  constitute  a  human  being,  in  the  view  of  the  law, 
the  child  mentioned  in  the  indictment  must  have  been  fully 
born,  and  born  alive,  having  an  independent  circulation  and 
existence  separate  from  the  mother,  but  it  is  immaterial  whether 
the  umbilical  cord  which  connects  it  with  its  mother  be  severed 
or  not." 

The  court  refused  to  give  this  instruction,  and  gave  the 
following : 

"  If  the  child  is  fully  delivered  from  the  body  of  the  mother, 
while  the  after-birth  is  not,  and  the  two  are  connected  by  the 
umbilical  cord,  and  the  child  has  independent  life,  no  matter 
whether  it  has  breathed  or  not,  or  an  independent  circulation  has 
been  established  or  not,  it  is  a  human  being,  on  which  the  crime 
of  murder  may  be  perpetrated." 

The  giving  of  this  instruction,  and  the  refusal  to  instruct  as 
asked,  are  assigned  as  error. 

The  court  below  seems  to  have  assumed  that  a  child  may  have 
independent  life,  without  respiration  and  independent  circula- 
tion. The  idea  of  the  court  seems  to  have  been  that  the  life 
which  the  child  lives  between  the  time  of  its  birth  and  the  time 
of  the  establishment  of  respiration  and  independent  circulation  is 
an  independent  life  ;  yet,  the  position  taken  by  the  attorney-gen- 
eral, in  his  argument  in  behalf  of  the  state,  is  fundamentally  dif- 
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ferent.  He  says :  "  It  will  probably  not  be  contended  that  inde- 
pendent life  can  exist  without  independent  circulation,  and  hence 
the  existence  of  the  former  necessarily  presumes  the  existence  of 
the  latter,  and  so  other  or  further  proof  is  unnecessary."  He 
further  says:  "The  instruction  complained  of  amounts  to 
nothing  more  than  the  statement  that,  if  the  child  had  an  inde- 
pendent life,  then  it  was  necessary  to  establish  these  facts  upon 
which  the  existence  of  life  necessarily  depends."  If  such  was 
the  meaning  of  the  court  below,  the  language  used  to  express  it 
was  very  imfortunate.  The  court  said  that,  if  the  child  had 
independent  life,  it  is  no  matter  whether  an  independent  circu- 
lation had  been  established  or  not.  The  attorney-general  says 
that  if  the  child  had  independent  life,  it  had  independent  circu- 
lation, of  course.  But  whether  we  take  the  one  view  or  the 
other,  we  think  the  instruction  was  wrong.  "We  will  consider 
first  the  view  that  independent  life  and  independent  circulation 
necessarily  co-exist,  and  examine  the  ipstruction  as  though  that 
were  conceded. 

It  follows  that,  where  a  child  is  born  alive,  and  the  umbilical 
cord  is  not  severed,  and  independent  circulation  has  not  been 
established,  independent  life  is  impossible,  and  the  instruction 
amounts  to  this,  that  if  the  jury  should  find  independent  life, 
under  such  circumstances,  although  it  would  be  impossible,  they 
might  find  the  killing  of  the  child  to  be  murder.  Such  an 
instruction  could  serve  no  valuable  purpose,  and  would  neces- 
sarily involve  the  jury  in  confusion.  It  would  do  worse  than 
that — it  would  tell  the  jury  in  effect  that  they  might  find  inde- 
pendence of  life  in  utter  disregard  of  the  conditions  in  which 
alone  it  could  exist.  To  show  how  the  defendant  was  preju- 
diced, if  the  instruction  is  to  be  viewed  in  this  light,  we  may  say 
that  there  was  evidence  that  the  ductus  a/rteriosus  was  not 
closed.  This  evidence  tended  to  show,  slightly  at  least,  that 
independent  circulation  had  not  been  established.  The  instruc- 
tion told  the  jury,  by  implication,  that  they  might  disregard  this 
evidence.  But  we  feel  compelled  to  say  that  we  do  not  think 
that  the  attorney-general's  interpretation  of  the  instruction  ever 
occurred  to  the  court  below.  It  is  plain  to  see  that  the  court 
below  meant  that  independent  life  is  not  conditioned  upon  inde- 
pendent circulation.  The  error,  if  there  was  one,  consisted  in 
assuming  that  it  was  not.  The  question  presented  for  our  deter- 
mination is  by  no  means  free  from  difficulty.     Oan  the  child 
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have  an  independent  life,  while  its  circulation  is  stiU  dependent 
on  the  mother  ?  There  are  two  senses  in  which  the  word  inde- 
pendence may  be  used.  There  is  actual  independence,  and  there 
is  potential  independence.  A  child  is  actually  independent  of  its 
father  when  it  is  earning  its  own  living ;  it  is  potentially  inde- 
pendent when  it  is  capable  of  earning  its  own  living. 

We  think  the  court  below  used  the  word  independent  in  the 
latter  sense.  While  the  blood  of  the  child  circulates  through 
the  placenta,  it  is  renovated  through  the  lungs  of  the  mother. 
In  such  sense  it  breathes  through  the  lungs  of  the  mother: 
Wharton  &  Stille's  Medical  Jurisprudence,  vol.  2,  sec.  128.  It 
has  no  occasion,  during  that  period,  to  breathe  through  its  own 
lungs.  But  when  the  resource  of  its  mother's  lungs  is  denied  it, 
then  arises  the  exigency  of  establishing  independent  respiration 
and  independent  circulation.  Children,  it  seems,  oftentimes  do- 
not  breathe  immediately  upon  being  bom,  but  if  the  umbilical 
cord  is  severed,  they  must  then  breathe  or  die.  Cases  are 
recorded,  it  is  true,  where  a  child  has  been  wholly  severed  from 
the  mother,  and  respiration  has  not  apparently  been  established 
until  after  the  lapse  of  several  minutes  of  time.  During  that 
time  it  must  have  had  circulation,  and  the  circulation  was  inde- 
pendent. Whether  it  had  inappreciable  respiration,  or  was  in 
the  condition  of  a  person  holding  his  breath,  is  a  question  not 
necessary  to  be  considered  for  the  determination  of  this  case.  It 
is  suflScient  to  say,  that  while  the  circulation  of  the  child  is  still 
dependent,  its  connection  with  the  mother  may  be  suddenly  sev- 
ered by  artificial  means,  and  the  child  not  necessarily  die.  This 
is  proven  by  what  is  called  the  Cassarean  operation.  A  live 
child  is  cut  out  of  a  dead  mother  and  survives.  Such  a  child 
has  a  potential  independence  antecedent  to  its  actual  indepen- 
dence. So  a  child  which  has  been  bom,  but  has  not  breathed, 
and  is  connected  with  the  mother  by  the  umbilical  cord,  may 
have  the  power  to  establish  a  new  life  upon  its  own  resources,, 
antecedent  to  its  exercise.  According  to  the  opinion  of  the 
court  below,  the  killing  of  the  child  at  that  time  may  be  murder. 
It  is  true,  that  after  a  child  is  born,  it  can  no  longer  be  called  a 
foetus,  according  to  the  ordinary  meaning  of  that  word.  Beck 
says,  however,  in  his  Medical  Juris.,  vol.  1,  498 :  "  It  must  be 
evident  that  when  a  child  is  born  alive,  but  has  not  yet  respired, 
its  condition  is  precisely  like  that  of  ih.e  foetus  in  utero.  It  lives 
merely  because  the  foetal  circulation  is  still  going  on.     In  this- 
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case  none  of  the  organs  undergo  any  change."  Casper  says,  in 
his  Forensic  Medicine,  vol.  3,  33  :  "  In  foro  the  term  '  life ' 
must  be  'regarded  as  perfectly  synonymous  with  'respiration.' 
Life  means  respiration.  Not  to  have  breathed  is  not  to  have 
lived." 

While,  as  we  have  seen,  life  has  been  maintained  independent 
of  the  mother,  without  appreciable  respiration,  the  quotations 
above  made  indicate  how  radical  the  difference  is  regarded 
between  fostcH  life  and  the  new  life  which  succeeds  upon  the 
■establishment  of  respiration  and  independent  circulation.  If  we 
"turn  from  the  treatise  on  Medical  Jurisprudence  to  the  reported 
•decisions,  we  find  this  difference,  which  is  so  emphasized  in  the 
former,  made  in  the  latter  the  practical  test  for  determining 
when  a  child  becomes  a  human  being  in  such  a  sense  as  to 
become  the  subject  of  homicide.  In  Rex  v.  Enoch,  5  C.  &  P., 
539,  Mr.  Justice  J.  Parke  said :  "  The  child  might  have  breathed 
before  it  was  born,  but  its  having  breathed  is  not  suflBciently  life 
to  make  the  killing  of  the  child  murder.  There  must  have  been 
an  independent  circulation  in  the  child,  or  the  child  cannot  be 
•considered  as  alive  for  this  purpose." 

In  Regvna  v.  Tritloe,  1  Oarrington  &  Marshman,  650,  Erskine, 
J.,  in  charging  the  jury,  said :  "  If  you  are  satisfied  that  this 
child  had  been  wholly  produced  from  the  body  of  the  prisoner 
alive,  and  that  the  prisoner  willfully  and  of  malice  aforethought 
strangled  the  child  after  it  had  been  so  produced,  and  while  it 
was  alive,  and  while  it  had  independent  circulation  of  its  own,  I 
am  of  the  opinion  that  the  charge  is  made  out  against  the  pris- 
oner." See,  also,  Gre&nleaf  on  Ev.,  vol.  3,  sec.  136.  It  may  be 
asked  why,  if  there  is  a  possibility  of  independent  life,  the  kill- 
ing of  such  a  child  might  not  be  murder.  The  answer  is,  that 
there  is  no  way  of  proving  that  such  possibility  existed  if  actual 
independence  was  never  established.  Any  verdict  based  upon 
«uch  finding  would  be  the  result  of  conjecture. 
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State  v.  Bohau. 

(15  Kas.,  407.) 

HoMiciDB  :    Dying  declarations — OTicmge  of  wnue. 

On  the  trial  of  a  case  where  It  appeared  that  two  persons  were  killed  by  the 
prisoner  at  the  same  time  and  under  the  same  circumstances,  one  of  whom 
died  instantly  and  the  other  survived  a  few  hours,  the  prisoner  being  on 
trial  for  the  murder  of  the  one  who  died  instantly,  it  was  held  error  to 
admit  in  evidence  the  dying  declarations  of  the  one  who  survived  a  few 
hours,  his  death  not  being  the  subject  of  the  charge. 

It  is  not  error  to  refuse  a  change  of  venue  on  the  ground  of  prejudice  in  the 
community,  where  the  prima  facie  case  made  by  the  affidavits  filed  by  the 
respondent  is  fully  answered  and  clearly  overcome  by  the  afBdavits  filed 
in  reply  by  the  state. 

Kiu-GMAN,  C.  J.  The  appellant  was  tried  for  the  murder  of 
Thomas  Anderson,  and  found  guilty  of  murder  in  the  second 
degree,  and  brings  the  case  to  this  court  by  appeal.  In  the  argu- 
ment attention  is  called  to  two  errors  of  the  court  below.  These 
alleged  errors  are,  first,  in  not  granting  the  motion  for  a  change 
of  venue,  and  second,  in  admitting  the  so-called  dying  declara- 
tion of  William  N".  Anderson  in  evidence. 

Did  the  court  err  in  refusing  to  order  a  change  of  venue  ? 
The  application  was  supported  by  the  affidavits  of  the  appellant, 
the  sheriff,  and  the  acting  jailor  of  the  county.  These  affidavits 
made  out  a  prima  facie  case  for  removal,  but  the  state  read  a 
great  number  (over  ninety)  of  affidavits,  from  citizens  of  each  of 
the  townships  of  the  county,  abundantly  showing  that  there  was 
no  such  state  of  feeling  generally  prevailing  throughout  the 
county  as  would  prevent  the  accused  from  having  a  fair  and 
impartial  trial  therein,  or  would  even  make  it  difficult  to  obtain 
an  impartial  jury  for  the  trial.  Outside  the  village  of  Brook- 
ville,  where  the  accused  and  the  deceased  had  resided  and  been 
generally  known,  there  seems  to  have  been  no  more  feeling  than 
usually  prevails  in  any  community  where  there  is  a  homicide. 
Two  lives  were  taken  by  violence.  The  better  feelings  of  men 
were  shocked  by  the  event.  Some  intemperance  of  expression 
may  be  expected  in  such  cases  from  men  ;  but  it  is  obvious  that 
while  that  feeling  existed,  it  created  no  strong  prejudice  against 
the  accused.  The  extracts  from  the  two  papers  at  Salina,  while 
they  in  several  important  respects  stated  the  facts  more  harshly 
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against  the  accused  than  the  testimony  justified,  yet  they  at  the 
same  time  cautioned  their  readers  that  the  statements  made  were 
gathered  from  reports,  and  must  not  be  considered  as  reliable,  and 
that  it  was  the  duty  of  all  to  wait  till  the  case  was  heard  before 
forming  their  opinions.  With  this  caution  before  the  reader,  the 
mistakes  as  to  the  facts  would  hardly  create  a  prejudice  against 
the  accused  in  the  minds  of  fair  men.  There  were  articles  in 
the  Brookville  paper  strongly  tending  to  inflame  the  public  mind 
and,  perhaps,  so  intended,  but  that  paper  had  little  circulation  in 
the  county  outside  of  Brookville,  and  in  several  of  the  townships 
was  not  known  at  all.  Following  the  decision  in  the  case  of 
The  State  v.  Home,  9  Kas.,  119,  we  are  of  the  opinion  that 
there  was  no  error  in  refusing  a  change  of  venue. 

Was  there  error  in  admitting  the  dying  declaration  of  William 
N.  Anderson  ?  It  is  so  urged  on  various  grounds,  the  principal 
of  which  are  these :  because  the  preliminary  proof  did  not  suf- 
ficiently show  that  the  person  making  the  declaration  was  certain 
that  the  hand  of  death  was  on  him ;  that  he  was  not  in  possession 
of  sound  mental  faculties  at  the  time  such  declaration  was  made ; 
that  all  the  declarant  said  was  not  reduced  to  writing,  but  only 
that  part  that  the  writer  deemed  relevant ;  and  chiefly,  because 
the  dying  declaration  of  William  N.  Anderson,  made  hours  after 
the  death  of  Thomas  Anderson,  is  not  competent  evidence 
against  the  accused  upon  his  trial  on  an  information  for  the  mur- 
der of  Thomas  Anderson  only.  As  our  conclusion  on  the  last 
point  suggested  is  decisive  in  the  case,  the  consideration  of  the 
other  points  may  be  waived,  especially  as  their  decision  depends 
upon  questions  of  fact  raised  upon  the  record,  rather  than  upon 
controverted  points  of  law.  The  facts  of  the  case  bearing  upon 
the  question  under  consideration  are  substantially  these :  A 
little  before  four  o'clock  a.  m.,  on  the  3d  of  ITovember,  1874, 
the  appellant  shot  Thomas  Anderson  and  William  N".  Anderson. 
The  shots  (four  in  number)  were  in  rapid  succession,  but  a  brief 
time  intervening  between  the  first  and  last  shots.  Of  the  wounds 
then  inflicted,  Thomas  Anderson  died  almost  instantly,  without 
uttering  a  word.  William  IST.  Anderson  lived  about  seventeen 
hours,  and  some  time  about  noon  made  the  statement  admitted  as 
a  dying  declaration.  The  appellant  was  tried  on  an  information 
for  the  murder  of  Thomas  Anderson  only.'  On  these  facts  the 
question  arises,  can  the  dying  declaration  of  one  person  be 
received  as  proof  of  guilt  against  a  party  charged  witli  murder- 
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ing  some  other  person  ?  In  The  State  v.  MedUcott,  9  Kas.,  283, 
the  rule  on  this  point  was  thus  stated :  "  Such  declarations  there- 
fore are  admissible  only  when  the  death  of  the  person  who  made 
the  declaration  is  the  subject  of  the  charge,  and  where  the  cir- 
cumstances of  the  death  are  the  subject  of  the  dying  declaration." 
In  that  case  the  question  involved  was,  whether  the  deceased  was 
in  the  full  belief  that  he  was  i/n  artioulo  mortis  when  he  made 
the  declaration;  and  the  attention  of  the  court  was  mainly 
directed  to  that  question,  and  the  part  quoted  need  not  have 
been  stated.  The  court,  therefore,  feels  no  such  embarrassment 
on  account  of  what  was  said  in  that  case  as  will  interfere  with  a 
full  examination  of  the  question  now.  In  1  Phillips  on  Ev., 
287,  the  rule  is  laid  down  thus :  "  Such  declarations  are  gen- 
erally admissible  only  where  the  death  of  the  declarant  is  the 
subject  of  the  inquiry,  and  where  the  circumstances  of  the  death 
are  the  subject  of  the  dying  declaration."  And  to  the  same 
effect  the  rule  is  laid  down  in  the  decisions  generally.  In  a  note 
to  section  156,  1  Greenl.  on  Ev.,  Mr.  Eedfield  states  that  this 
evidence  is  not  received  upon  any  other  ground  than  that  of 
necessity,  in  order  to  prevent  murder  going  unpunished,  and  that 
a  misapprehension  of  the  true  grounds  on  which  such  testirttony 
can  be  received  has  sometimes  led  courts  into  error,  as  in  Eng- 
land, where,  at  one  time,  such  declarations  were  admitted  in 
other  than  murder  cases.  But  these  decisions  have  been  over- 
ruled as  not  correctly  stating  the  law.  The  admission  of  this 
kind  of  testimony  is  an  exception  to  the  general  rule  that 
excludes  hearsay  testimony.  Its  admission  can  be  justified  only 
on  the  ground  of  absolute  necessity,  growing  out  of  the  fact  that 
the  murderer,  by  putting  the  witness,  and  generally  the  sole  wit- 
ness of  his  crime,  beyond  the  power  of  the  court  by  killing  him, 
shall  not  thereby  escape  the  consequences  of  his  crime. 

On  no  other  ground  can  the  admission  of  such  testimony  be 
justified.  It  is  true  that  sometimes  courts  have  given,  as  the 
reasons  for  its  admission,  some  of  those  limitations  that  have  been 
established  as  safeguards  to  prevent  the  rule  from  being  abused. 
Such  statements  are  not  sound,  and  are  likely  to  lead  to  confu- 
sion, and  in  some  they  undoubtedly  have  done  so.  Necessity, 
then,  being  the  only  ground  on  which  such  testimony  can  be 
admitted,  it  remains 'to  be  seen  whether  that  necessity  exists  so 
generally,  or  to  so  great  an  extent,  where  the  death  of  any  one 
else  than  the  declarant  is  the  subject  of  the  inquiry,  as  to  justify 
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the  adoption  of  a  rule  admitting  such  testimony.  Oases  may  be 
suggested  where  the  necessity  appears  to  be  strong.  Thus,  where 
a  murder  is  committed,  and  a  material  witness  of  the  crime,  but 
not  affected  by  it,  and  by  whom  alone  it  can  be  proved,  is  dying 
and  in  that  hour  makes  a  declaration  of  the  facts  which  he 
knows  and  which  took  place  months  before.  This  declaration  is 
made  under  circumstances  equivalent  to  the  sanction  of  an  oath ; 
but  the  accused  cannot  cross-examine,  cannot  call  attention  to 
other  material  facts  not  thought  of  by  the  declarant. 

No  one  will  contend  that  this  declaration  can  be  given  in  evi- 
dence. The  necessity  exists,  but  it  applies  to  a  single  case,  and 
not  to  a  class  of  cases,  and  therefore  should  not  be  made  an 
exception  to  the  rule  excluding  hearsay  testimony.  It  would  be 
as  difficult  to  suggest  a  case  where,  as  in  this,  two  men  are  killed 
at  or  near  the  same  time,  that  any  necessity  exists  for  the  admis- 
sion of  the  statement  of  the  one  whose  death  was  not  the  subject 
of  the  inquiry,  as  it  is  in  any  other  criminal  case  where  a  material 
witness  is  dead.  This  case  is  a  fair  illustration.  If  the  declara- 
tion of  William  N.  Anderson  was  necessary  to  convict  the 
accused,  then  it  could  have  been  used  on  the  trial  for  the  murder 
of  "William  N.  Anderson.  The  accused  was  as  guilty  of  his  mur- 
der as  of  that  of  Thomas.  There  is,  then,  no  necessity  for 
■extending  the  exception  further  than  has  already  been  done.  Once 
break  down  the  barriers  established  by  the  wisdom  of  our  law, 
and  extend  the  exception  beyond  the  reason  that  permitted  it, 
and  it  would  let  in  a  most  dangerous  species  of  evidence  in  a 
whole  class  of  cases.  The  great  weight  of  authority  will  bear 
out  the  rule  as  laid  down  in  The  State  v.  Medlicott.  And  reason 
is  all  in  favor  of  holding  the  rule  as  there  stated.  In  the  case  of 
State  V.  Terrill,  12  Eich.  (S.  0.),  321,  and  of  State  v.  Wilson,  23 
La.  An.,  658,  which  greatly  resemble  this  case,  such  evidence 
was  admitted.  The  cases  do  not  in  our  judgment  rest  on  author- 
ity, and  no  satisfactory  reasons  are  given  for  the  ruling.  These 
cases  stand  alone  in  this  country,  and  we  prefer  to  adhere  to  well- 
established  rules  rather  than  follow  decisions  for  which  no  reason 
is  given,  and  which  seem  dangerous  in  their  tendency.  It  fol- 
lows that  the  evidence  was  improperly  admitted.  The  learned 
counsel  for  the  state,  however,  suggests  that  the  case  waa 
abundantly  made  out  in  every  particular  against  the  appellant  by 
other  evidence.  This  may  be  so,  and  if  so,  it  is  a  striking  illus- 
triition  of  how  unnecessary  it  was  to  introduce  the  dying  declara- 
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tion  in  this  case.  But  what  effect  this  evidence  had  upon  the 
jury,  and  what  effect  the  other  evidence  had,  it  is  not  the  pro- 
vince of  this  court  to  decide ;  nor  has  it  the  means  of  doing  so. 
The  evidence  was  admitted  after  a  long  struggle,  and  may  well 
have  had  more  influence  upon  the  jury  than  it  would  have  upon 
this  court.  The  evidence  was  vital,  and  as  it  was  improperly 
admitted,  the  judgment  must  be  reversed  and  a  new  trial 
ordered. 

All  the  justices  concurring. 


Collins  v.  Commonwealth. 
(13  Bush.  (Ky.),  271.) 


Homicide  t    Dying  dedwrations  —  Eespondent  piveuring  absence  of  Common- 
wealth's  witnesses —  Testimony  of  absent  witness  on  former  trial. 

Dying  declarations  can  only  be  admitted  in  evidence  when  they  relate  to  the 
act  of  killing,  and  the  circumstances  immediately  attending  it,  and  form- 
ing part  of  the  res  gestce. 

Where  the  fact  of  the  killing  was  practically  admitted,  it  was  held  error  to- 
admit  dying  declarations  which  were  in  substance  as  follows:  "Michael 
Collins  killed  me,  and  killed  me  for  nothing,"  and,  "I  never  carried  any- 
thing to  hurt  any  one." 

The  prosecution  have  a  right  to  give  in  evidence  against  the  respondent  that 
he  participated  in  making  arrangements  for  one  of  the  commonwealth's- 
witnesses  to  leave  the  place  at  which  the  trial  was  in  progress. 

It  is  only  when  a  witness  is  dead  that  his  evidence  given  on  the  first  trial  of  a 
criminal  case  can  be  proved  on  the  second  trial  of  the  same  case.  The  fact 
that  he  is  out  of  the  state,  and  his  residence  unknown  at  the  time  of  the 
second  trial,  does  not  make  his  former  testimony  competent. 

Lindsay,  C.  J.  It  is  by  no  means  clear  that  the  deceased  made 
the  statements  allowed  to  be  proved  as  dying  declarations  under 
a  sense  of  impending  dissolution.  But  if  they  were  provable 
in  that  regard,  they  ought  to  have  been  excluded  from  the  jury 
for  another  reason.  They  were,  in  substance,  "That  Michael 
Collins  killed  me,  and  killed  me  for  nothing ; "  that  "  I  never 
carried  any  thing  to  hurt  any  one." 

In  the  case  of  Leiber  v.  The  Commonwealth,  9  Bush,  11,  thi» 
court  held  the  decided  weight  of  authority  to  be,  that  it  is  a 
general  rule  that  dying  declarations  are  only  admissible  in  evi- 
dence where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  the  subject  of  the 
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declarations,  and  that  such  evidence  should  be  admitted  only  upon 
the  ground  of  necessity  and  public  policy,  and  should  be  restricted 
to  the  act  of  killing,  and  the  circumstances  immediately  attend- 
ing it  and  forming  part  of  the  res  gestce.  In  this  case,  it  was 
unnecessary  to  prove  the  declarations  of  the  deceased  to  estab- 
lish the  fact  that  the  killing  was  done  by  the  accused.  That  fact 
was  abundantly  proved  by  several  uncontradicted  witnesses,  and 
was  virtually  admitted  by  the  line  of  defense  adopted.  The 
statement  that  Collins  killed  the  deceased  "  for  nothing  "  was  but 
the  expression  of  an  opinion,  and  was  clearly  inadmissible : 
1  Taylor  on  Evidence,  p.  644. 

The  statement  that  he  (the  deceased)  "had  never  carried  any 
thing  to  hiirt  any  one,"  did  not  relate  directly  to  the  act  of 
killing,  and  was  not  a  circumstance  immediately  connected  with  it. 
Proof  of  this  statement  was,  therefore,  inadmissible.  Neither 
of  the  two  statements  proved  anything  forming  part  of  the  res 
gestce.  They  were  each  incompetent,  and  they  each  tended  to 
prejudice  the  rights  of  the  accused. 

"We  can  not  say  the  court  below  erred  in  permitting  the  prose- 
cution to  prove  that  the  appellant  had  participated  in  making 
arrangements  for  one  of  the  commonwealth's  witnesses  to  leave 
the  place  at  which  the  trial  was  in  progress.  That  fact  was  a 
circumstance  the  jury  might  consider,  just  as  in  similar  cases  the 
flight  of  the  accused  may  be  considered :  "Wharton's  Am.  Crim. 
Law,  714,  722. 

The  appellant  can  not  complain  that  he  was  not  permitted  to 
prove  the  statements  made  by  the  witness  Duncan  on  a  former 
trial.  The  witness  was  absent  from  the  state,  and  his  place  of 
residence  was  unknown ;  but  these  facts  did  not  entitle  him  lo 
make  the  proposed  proof.  Whatever  may  be  the  rule  as  to  tha 
testimony  given  by  an  absent  witness  on  a  former  trial  in  a  civil 
action,  it  can  not  be  proved  on  a  criminal  trial.  The  courts  allow 
proof  of  such  testimony  when  the  witness  is  dead,  but  we  are 
not  advised  that  the  rule  has  ever  been  extended  so  far  as  to  per- 
mit either  the  commonwealth  or  the  accused  to  prove  the  state- 
ments of  a  witness  upon  the  sole  ground  that  he  was  absent  from 
the  state,  and  beyond  the  territorial  jurisdiction  of  the  court. 
In  the  case,  of  the  People  v.  JVewman,  5  Hill  N.  T.,  296,  it 
was  directly  decided  that  in  a  criminal  case  proof  of  this  charac- 
ter is  inadmissible.  The  fact  that  the  legislature,  by  the  154th 
section  of    the  criminal  code  of  practice,  provides  means   by 
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■which  a  party  charged  with  crime  may  preserve  the  evidence  of 
a  witness  whose  death  is  apprehended,  and  then  provides  that 
the  evidence  so  preserved  may  be  used  upon  the  death  of  the 
witness,  and  in  no  other  case,  seems  to  indicate  the  legislative 
intent  that  the  rule  in  force  as  to  absent  witnesses  at  the  time  of 
the  adoption  of  the  code,  should  not  be  abrogated  or  modified. 
"While  the  courts  are  not  absolutely  bound  by  this  seeming  inten- 
tion, it  is  at  least  worthy  of  consideration,  when  we  are  asked  to 
make  an  innovation  upon  what  appears  to  be  an  established  rule 
of  practice. 

We  regard  the  instructions  given  in  this  case  as  altogether 
unobjectionable.  For  the  single  error  in  the  admission  of  incom- 
petent evidence,  the  judgment  of  conviction  is  reserved,  and  the 
cause  remanded  for  a  new  trial  upon  principles  not  inconsistent 
with  this  opinion. 

Note. — Eeynolds  v.  United  States,  8  Otto,  145,  was  a  prosecution  for  poly- 
gamy in  the  U.  S.  district  court,  sitting  in  Utah.  Evidence  was  given  on  the 
trial  to  show  that  a  witness  who  testified  on  a  former  trial  against  the  defend- 
ant for  the  same^flfense,  but  on  a  different  indictment  had  been  kept  away 
from  the  trial  by  the  defendant.  Her  evidence  on  the  former  trial  was  held 
admissible,  and  this  was  sustained  by  the  Supreme  Court  of  the  United  States. 
On  this  point  Ch.  J.  Waite,  who  delivered  the  opinion  of  the  court  says: 
"The  constitution  gives  the  accused  the  right, .to  a  trial  at  which  he  should  be 
confronted  with  the  witnesses  against  him ;  but  if  a  witness  is  absent  by  hia 
own  wrongful  procurement,  he  cannot  complain  if  competent  evidence  is 
admitted  to  supply  the  place  of  that  he  has  kept  away.  The  constitution  does 
not  guarantee  an  accused  person  against  the  legitimate  consequences  of  his 
own  wrongful  acts.  It  grants  him  the  privilege  of  being  confronted  with  the 
witnesses  against  him ;  but  if  he  voluntarily  keeps  the  witness  away,  he  can 
not  insist  on  his  privilege."  To  the  same  effect  is  Williams  v.  State,  19  Geo., 
4fi3.  For  decisions  to  a  contrary  effect,  and  in  harmony  with  the  main  case, 
see  Bergen  «.  People,  17  111.,  426;  People  v.  Newman,  5  Hill  (N.  Y.),  295; 
Finn  v.  G(m.,  5  Rand.  (Va.),  701;  Bragg  v.  Com.,  10  Gratt.  (Va.),  723. 


PisTOEius  V.  Commonwealth. 

(84  Pa.  St.,  158.) 

Homicide:    Self-defense — Charge  to  jury. 

An  instruction  to  the  jury  from  which  they  might  infer  that  the  prisoner  was 
guilty  of  murder  in  the  first  degree,  if  he  fired  with  a  willful,  deliberate 
and  premeditated  intent  to  take  life,  even  though  the  defendant  had  a 
reasonable  belief  of  bodily  harm,  and  ijcting  on  that  belief  and  apprehen- 
sion of  danger  fired  the  fatal  shot,  Is  erroneous. 
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March  12th,  1877.     Before  Aqnew,  C.  J.,  Meecue,  Goedoit, 
Paxon,  Woodwaed  and  Stbeeett,  JJ.     Shaeswood,  J.,  absent. 

Error  to  the  court   of   oyer  and   terminer   of  Montgomery 
county.     Of  July  term,  1876,  No.  40. 

Indictment   of   Blasius  Pistorius  for  the   murder  of    Isaac 
Jaquette. 

Blasius  Pistoriiis,  who  had  recently  come  from  Germany,  was 
living  with  his  brother  John,  on  a  farm  adjoining  that  of  Jaquette, 
the  deceased.     A  creek,  called  Stony  Creek,  separated  the  two 
farms.     A   difficulty  had  arisen    between   John   Pistorius   and 
Jaquette  about  the  cows  of  the  latter,  which,  in  coming  down  to 
the  creek  to  water,  sometimes  strayed  upon  the  lands  of  Pisto- 
rius.    This  difficulty  had  occasioned  considerable  feeling  between 
the  two  families.     On  the  day  of  the  homicide,  the  cows  of 
Jaquette,  in  charge  of  a  lad  named  Muloch,  were  driven  as  usual 
to  the  creek.     While  they  were  drinking,  the  lad  sat  under  a 
tree,  but  perceiving  that  the  cows  were  wandering  up  the  creek, 
he  started  in  pursuit,  when  the  prisoner  emerged  from  behind 
some  bushes  along  the  creek,  and  pointing  his  pistol  and  using 
some  broken  English,  threatened  to  shoot.     The  boy  then  ran 
after  Jaquette,  who  left  the  field  where  he  was  at  work  and 
started  with  the  lad  down  to  the  creek.     "When  they  approached, 
Blasius  pointed  the  pistol  at  Jaquette,  who  picked  up  two  stones, 
remarking,  "  if  you  attempt  to  shoot  me,  I'll  put  you  off  that 
bank."     They  were  at  this  time  on  opposite  sides  of  the  creek. 
Jaquette  then  walked  to  the  other  side  of  the  creek,  Blasius  still 
keeping  the  pistol  pointed  at  him.     As  he  crossed  the  creek, 
Jaquette  made  some  remark  like,  "  Why  can't  you  leave  my  cows 
alone  when  I  leave  them  out  to  water  on  my  own  ground  ? " 
The  prisoner  still  pointing  the  pistol  at  him,  Jaqiiette  said  to  the 
lad  and  a  little  girl  who  was  near  by,  "  Tou  see  that ;  I  will  have 
him  arrested."     Jaquette  then  threw  down  the  stones  and  walked 
up  the  bank  towards  the  prisoner,  who  at  this  time  had  the  pis- 
tol down  by  his  side.     When  he  was  about  four  feet  from  the 
prisoner,  the  latter  again  raised  the  pistol.     Jaquette  approached 
closer,  and  as  he  did  threw  up  his  arm  to  knock  away  the  pistol 
from  his  face,  but  did  not  touch  it.     When  the  arm  of  Jaquette 
was  raised  the  pistol  was  turned,  presented  at  Jaquette's  body 
and  fired,  the  prisoner  having  his  hand  on  the  trigger.    Jaquette 
threw  up  his  arms,  exclaiming  he  was  killed,  and  fell  backwards 
into  the  creek.     When  requested  to  help  carry  Jaquette  out  of 


286  AMERICAN  CRIMINAL  REPORTS. 

the  sun,  the  prisoner  replied,  "  No,  let  him  lay  there  and  die." 
The  only  questions  passed  upon  by  this  court  were  those  raised 
by  the  following  points  submitted  by  the  prisoner,  and  the 
answers  of  the  court  thereto  : 

"  3.  If  the  jury  find  that  the  defendant  fired  the  pistol  when  he 
was  assaulted  by  the  deceased,  under  apprehension  of  bodily 
harm,  he  cannot  be  convicted  of  murder  in  the  first  degree." 

Answer.  "  This  is  true,  unless  the  prisoner,  at  the  time  he 
fired,  had  a  wiUful,  deliberate  and  premeditated  intention  to  take 
the  life  of  the  deceased,  and  the  pistol  was  not  intended  for 
defensive  purposes." 

"  4.  If  the  defendant,  although  in  no  imminent  peril  when  the 
•deceased  approached  him,  yet  had  a  reasonable  belief  of  bodily 
harm,  founded  upon  the  maimer,  gestures  or  appearance  of  the 
deceased,  immediately  before  he  fired  the  pistol,  he  cannot  be 
convicted  of  murder  in  the  first  degree." 

Answer.  "This  is  true,  unless  the  prisoner  fired  with  the 
willful,  deliberate  and  premeditated  intent  to  take  the  life  of  the 
deceased,  and  not  for  the  purpose  of  self-defense." 

"  6.  If  the  jury  find  that  the  deceased  approached  the  defendant 
in  a  threatening  manner,  and  the  defendant  had  a  reasonable 
belief  of  bodily  harm,  although  mistaken,  he  cannot  be  convicted 
of  murder  in  the  first  degree." 

Answer.  "  This  is  true,  if  you  believe  the  prisoner  acted  upon 
that  apprehension,  but  it  is  not  true,  if  you  find,  beyond  all 
reasonable  doubt,  he  fired  with  a  willful,  deliberate  and  premedi- 
tated intent  to  take  life." 

The  result  of  the  trial  was  a  verdict  of  murder  in  the  first 
degree,  and  the  prisoner  was  sentenced  to  death.  This  writ  was 
then  taken  and  the  errors  assigned,  inter  alia,  were  the  forego- 
ing answers  to  defendant's  points. 

George  W.  Rogers,  Stejphen  8.  Remak  and  Ja/mes  Boyd,  for 
plaintifE  in  error. 

Convmonwealth  v.  Dunn,  8  P.  F.  Smith,  17 ;  Murray  v.  Com- 
monwealth, 29  Id.,  317;  Kelly  v.  Commonwealth,  1  Grant, 
484,  were  authorities  for  the  points  submitted  by  defendant. 

If  the  killing  was  done  when  the  prisoner  was  assaulted,  and 
he  apprehended  bodily  harm  (as  assumed  by  the  third  point),  or 
he  had  a  belief,  founded  upon  the  manner,  gestures  or  appear- 
ance of  the  assailant  (as  assumed  by  the  fourth  point),  how 
could  there  be  that  wiUf  ul,  deliberate  and  premeditated  intention 
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to  kill  referred  to  in  the  answer  of  the  court  ?  They  are  incon- 
sistent and  could  not  exist  at  the  time.  Both  points  aver  that  the 
pistol  was  fired  under  apprehension  of  bodily  harm,  or  a  reasouT 
able  belief  thereof,  yet  the  answers  of  the  court  require  the 
•defendant  to  prove  that,  because  death  ensued,  he  did  it  in  self- 
defense,  and  if  he  "failed  in  this,  the  verdict  against  him  must  be 
murder  in  the  first  degree.  This  certainly  cannot  be  the  law. 
It  might  possibly  be  either  murder  in  the  second  degree  or  man- 
slaughter, but  both  of  these  degrees  of  homicide  are  ignored  by 
the  court,  and  the  jury  are  left  to  convict  the  prisoner  of  mur- 
der in  the  first  degree,  or  acquit  him  entirely. 

Jacob  Y.  Gotwalts,  district  attorney,  and  George  N.  Corson, 
ior  the  commonwealth. 

Mr.  Justice  Steeeett  delivered  the  opinion  of  the  court,  May 
10th,  1877.  The  indictment  charged  the  plaintiff  in  error  and 
his  brother  jointly  with  the  murder  of  Isaac  Jaquette.  Separate 
"trials  were  awarded,  and  the  case  against  Blasius  Pistorius  hav- 
ing been  taken  up  first,  the  wife  of  the  brother  was  called  as  a 
witness  in  his  behalf  and  was  objected  to  by  the  commonwealth. 
The  objection  was  sustained,  and  the  exclusion  of  the  witness  is 
complained  of.  During  the  argument  before  us,  it  was  stated  by 
counsel  for  the  plaintiff  in  error,  that  John  Pistorius,  the  hus- 
band of  the  witness,  had  been  tried  and  acquitted,  since  the  writ 
of  error  in  this  case  was  taken.  In  view  of  this  fact,  and  inas- 
much as  the  judgment  is  reversed  on  another  ground,  the  ques- 
tion presented  by  this  assignment  of  error  has  become  imma- 
-terial,  and  it  is  therefore  unnecessary  to  consider  it.  The  trial 
and  acquittal  of  the  husband  has  removed  all  objection  to  the 
•competency  of  the  wife. 

The  second,  third  and  fourth  assignments  relate  to  the  explan- 
ations or  qualifications  which  the  court  added  to  their  affirmance 
•of  the  third,  fourth  and  sixth  points,  submitted  by  one  of  the 
prisoner's  counsel. 

These  points  refer  to  the  same  general  subject,  and  are  each 
based  upon  a  hypothetical  state  of  facts,  which,  if  found  by  the 
jury  to  be  true,  would,  it  is  claimed,  relieve  the  prisoner  from  a 
conviction  of  murder  of  the  first  degree;  and  the  complaint  is, 
that  while  each  of  them  was  affirmed,  an  explanation  was  added 
which  had  a  tendency  to  confuse,  and,  perhaps,  mislead  the  jury ; 
.  and  thus,  to  some  extent,  deprived  the  defendant  of  the  benefit  of 
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the  affirmance.  The  instruction  asked  in  the  sixth  point  was :  "If 
the  jnry  find  that  the  deceased  approached  the  defendant  in  a 
threatening  manner,  and  the  defendant  had  a  reasonable  belief  of 
bodily  harm,  although  mistaken,  he  cannot  be  convicted  of  mur- 
der of  the  first  degree." 

The  answer  of  the  learned  judge  was :  "  This  is  true,  if  you 
believe  the  prisoner  acted  on  that  apprehension ; "  and,  in  the 
same  sentence  he  added,  "  but  it  is  not  true,  if  you  find,  beyond 
all  reasonable  doubt,  that  he  fired  with  a  willful,  deliberate  and 
premeditated  intent  to  take  life." 

The  point,  as  presented,  was  incomplete,  and  might  have  been 
refused,  but  the  court  thought  proper  to  affirm  it  with  the  quali- 
fication contained  in  the  first  clause  of  the  answer,  and  said  to  the 
jury  that  it  was  correct  if  they  found  that  the  prisoner  acted  on 
the  apprehension  of  bodily  harm.  There  can  be  no  reason  to 
complain  of  this  qualification,  which,  in  itself,  was  quite  proper. 
The  facts,  then,  necessary  to  be  found  by  the  jury,  in  order  to 
sustain  the  proposition,  as  qualified  and  affirmed  by  the  court, 
were  that  the  deceased  approached  the  prisoner  in  a  threatening 
manner — that  the  latter  had  a  reasonable  belief  that  he  was  in 
danger  of  bodily  harm,  and  that,  acting  on  that  belief  and  appre- 
hension of  danger,  he  fired  the  fatal  shot.  If  they  found  these 
facts  to  be  true,  the  effect  of  the  instruction  would  be  to  relieve 
the  defendant  from  a  conviction  of  murder  of  the  first  degree ; 
but,  what  was  added  by  the  court,  in  saying  it  was  not  true  if 
"he  fired  with  a  willful,  deliberate  and  premeditated  intent  to 
take  life,"  was  liable  to  be  misunderstood  by  the  jury.  They 
might  understand  it  to  mean  that  although  they  found  all  the 
facts  embodied  in  the  proposition  as  affirmed  by  the  court,  stUl, 
if  they  found,  in  addition  thereto,  that  the  defendant  intended  to 
kill,  they  should  convict  him  of  murder  of  the  first  degree ;  or, 
at  least,  would  be  justifiable  in  doing  so.  The  proposition,  as 
affirmed,  presented  a  state  of  facts  which,  if  ascertained  to  be 
true  by  the  jury,  excluded  a  conviction  of  murder  of  the  first 
degree,  but  left  them  free  to  find  a  lower  grade  of  homicide,  if 
they  thought  that,  under  the  circumstances  as  they  really  were, 
or  as  they  reasonably  appeared  to  the  prisoner  to  be,  there  was  no 
occasion  to  take  life  in  order  to  save  his  own,  or  to  avert  great 
bodily  harm ;  but,  being  told  in  the  same  connection,  that  the 
proposition  was  not  true  if  he  intended  to  kiU,  the  jury  might 
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think,  if  they  found  this  intention,  that  it  was  their  duty  to  con- 
t^ict  of  murder  of  the  first  degree. 

The  answers  to  the  third  and  fourth  points  are  not  entirely 
free  from  a  similar  objection. 

The  idea  intended  to  be  conveyed  by  the  learned  judge,  in 
answering  all  these  points,  was  no  doubt  correct,  but,  owing  to 
the  manner  in  which  it  was  expressed  in  the  hurry  of  trial,  the 
jury,  in  our  judgment,  may  have  been  misled  into  the  belief  that 
if  the  prisoner  intended  to  kill,  he  should  be  convicted  of  mur- 
der of  the  first  degree,  notwithstanding  they  were  satisfied  that  he 
was  assaulted,  and  fired  "  under  apprehension  of  bodily  harm," 
or  had  a  reasonable  belief  of  danger,  "  founded  on  the  manner, 
gestures  and  appearance  of  the  deceased."  If  he  was  assaulted, 
and  was  actually  in  danger  of  great  bodily  harm,  or  if  itreason- 
ably  appeared  to  him  that  he  was,  and  the  danger,  either  real  or 
apparent,  was  so  great  that  it  could  not  be  averted  without  tak- 
ing the  life  of  his  assailant,  he  would  be  excusable,  under  the 
law  of  self-defense,  in  doing  so,  in  order  to  save  his  own  life  or 
avert  great  bodily  harm.  But,  under  the  state  of  facts  embodied 
in  the  points,  the  entire  acquittal  of  the  defendant  was  not 
asked.  It  was  not  contended  that  he  was  wholly  excusable  on 
the  ground  of  self-defense.  It  was  simply  claimed  that  if  the 
facts  stated  in  the  points  were  found  to  be  true,  he  should  not 
be  convicted  of  murder  of  the  first  degree,  leaving  it  to  the  jury, 
under  the  instruction  of  the  court,  to  find  a  lower  degree  of 
homicide  if  they  thought  the  evidence  justified  it. 

In  what  has  been  said,  we  do  not  wish  to  be  understood  as 
intimating  that,  in  answering  points,  the  court  should  simply 
affirm  or  negative  them.  Hypothetical  propositions  are  some- 
times presented  to  the  court,  quite  correct  in  themselves,  but  so 
artfully  drawn  that  a  naked  affirmance  might  not  enable  the  jury 
to  comprehend  their  bearing.  Others,  again,,  are  not  strictly  cor- 
rect, and  require  qualification.  In  such  cases  it  is  the  undoubted 
right,  and  frequently  the  duty,  of  the  court,  in  answering,  to 
give  such  explanations  or  qualifications  as  may  be  necessary  to 
enable  the  jury  to  understand  them.  Sometimes  this  may  be 
best  done  by  presenting  to  the  jury  an  alternative  proposition,  or 
suggesting  to  them,  in  connection  with  the  answer,  another  or 
different  theory  or  state  of  facts  arising  out  of  the  evidence,  and 
instructing  them  as  to  the  law  and  their  duty,  in  case  they  find 
them  to  be  true. 
Vol.  IL— 19 
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The  remaining  assignments  of  error  are  not  sustained,  and 
there  is  nothing  in  any  of  them  requiring  special  notice. 

With  the  exception  of  the  answers  to  the  points  abeady 
noticed,  the  learned  judge  presented  the  case  very  clearly  and 
fairly  in  his  charge  to  the  jury;  but,  for  the  reasons  already 
given,  we  are  of  opinion  that  the  case  should  be  sent  back  for  a 
new  trial. 

The  judgment  of  the  court  of  oyer  and  terminer  is  reversed, 
and  a  venire  facias  de  novo  awarded ;  and  it  is  ordered  that  the 
record  be  remitted  to  said  court  for  another  trial. 


Caeeoll  v.  Commonwealth. 
(84  Pa.  St.,  107.) 


Homicide:   "  Molly  Maguires" —  Continuance  of  trial  after  end  of  term — Eoi- 
dence  of  motive  —  Ord&r  of  proof. 

Where  a  juty  is  sworn  in  a  criminal  case  on  the  last  day  of  term,  the  court 
has  power  to  continue  the  trial  from  day  to  day  after  the  term  until  it  is 
terminated. 

In  a  trial  for  homicide,  any  evidence  which  fairly  tends  to  prove  a  conspiracy 
between  the  persons  to  commit  murder,  and  a  motive  for  the  murder,  is 
admissible,  although  not  tending  directly  to  prove  the  murder  charged,  in 
a  case  where  such  testimony  tends  to  corroborate  and  render  more  credible 
the  testimony  tending  directly  to  prove  the  murder  charged. 

The  order  in  which  evidence  shall  be  given  is  within  the  discretion  of  the  trial 
court,  and  evidence  which  is  incompetent  when  admitted,  will  not  be  a 
ground  for  reversal,  if  it  is  afterwards  made  competent,  by  its  connection 
with  evidence  given  at  a  later  stage  of  the  trial. 

March  13th,  1877.  Before  Agnew,  C.  J.,  Shaeswood,  Mee- 
OTiE,  GrOEDON,  Paxson,  "Woodwaed  and  Steeeett,  JJ. 

Error  to  the  oyer  and  terminer  of  Schuylldll  county.  Of 
January  term,  1877,  ISTo.  12. 

Indictment  of  James  Carroll,  James  Boyle,  Hugh  McGehan 
and  James  Eoarity,  for  the  murder  of  Benjamin  F.  Tost. 

At  about  two  o'clock  of  the  morning  of  July  6th,  1876,  Tost,  a 
policeman  in  the  borough  of  Tamaqua,  Schuylkill  county,  was 
fatally  shot  while  in  the  act  of  extinguishing  a  street  lamp  in  the 
western  end  of  Broad  street,  in  said  borough.  While  standing 
upon  a  ladder,  in  the  act  of  turning  off  the  gas,  he  was 
approached  by  two  strangers,  who,  after  discharging  their  pistols 
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:aiid  inflicting  upon  him  a  wound  from  the  effects  of  which  he 
«oon  after  ,died,  immediately  fled  in  the  direction  from  which 
they  came.  The  assassins  were  not  known  at  the  time,  and  the 
.authorities  were  unable  to  obtain  any  evidence  that  would  justify 
the  arrest  of  any  one. 

On  September  3d,  1875,  James  Kerrigan,  Michael  Doyle  and 
Edward  Kelly  were  arrested  and  placed  in  the  Carbon  county 
jail,  charged  with  the  killing  of  John  P.  Jones,  at  Lansford,  in 
said  county.  The  prisoners  having  demanded  separate  trials, 
.Michael  Doyle  was  put  upon  trial  at  Mauch  Chunk,  in  January, 
1876,  and  during  his  trial,  Kerrigan  made  a  confession,  in  which 
lie  implicated  Thomas  Duffy,  Hugh  McGehan,  James  Carroll, 
-  James  Roarity  and  James  Boyle,  with  himself,  in  the  murder  of 
Benjamin  F.  Tost.  These  defendants  were  arrested  in  February 
and  confined  in  the  Schuylkill  county  jail,  charged  with  the  mur- 

•  der  of  Yost.  Duffy  having  demanded  a  separate  trial,  Carroll, 
Boyle,  McGehan  and  Roarity  were  put  upon  their  trial  in  May, 
1876,  and  after  the  ease  on  the  part  of  the  commonwealth  had 

■closed,  and  while  the  prisoners  were  on  their  evidence,  one  of 

the  jurors  became  ill  and  after  a  few  days   of   sickness  died. 

The  eleven  jurors  were  discharged.     The  case  against  the  four 

prisoners  was  called  again  for  trial  on  the  6th  of  July,  1876. 

The  killing  of   Tost  was  not  participated  in  by  all  of  the 

■  defendants,  but  it  was  alleged  that  the  act  itself  was  committed 
by  McGehan  and  Boyle,  while  Carroll  and  Eoarity  were  charged 

.  as  accessories  before  the  fact.  Tost  made  a  dying  declaration,  in 
which  he  stated  that  his  assailants  were  unknown  to  him  by 
name,  but  that  he  had  seen  them  the  evening  previous  to  the 

•  shooting  in  the  saloon  of  James  Carroll,  one  of  the  defendants. 

The  trial  was  held  before  Peeshing,  P.  J.,  and  Walker,  A. 
-L.  J.  When  the  case  was  called,  the  trial  of  Thomas  Munley, 
for  the  killing  of  Thomas  Sanger,  was  in  progress  in  another 

•  court  of  oyer  and  terminer  of  the  county,  and  the  defendants 

■  objected  to  the  calling  of  a  jury  at  that  time,  and  the  commence- 
iment  of  the  trial  of  their  case  during  the  trial  of  Munley,  inas- 
much as  there  had  been  no  order  for  a  separate  court,  and  no 

iBeparate  venires  for  the  holding  of  separate  courts  for  the  trial 

•  of  cases  in  the  oyer  and  terminer,  as  required  by  the  acts  of 
assembly. 

The  court  overruled  the  objection,  and  stated  that  under  the 
acts  of    assembly  applying  to  Schuylkill  county — act  of  18th 
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March,  1875,  Pamph.  L.,  25-28,  and  act  of  7th  of  April,  1876^ 
Pamph.  L.,  19,  the  holding  of  two  courts  at  the  same  time  was 
legal. 

A  jury  having  been  impaneled  in  the  case  on  Saturday,  th& 
8th  day  of  July,  1876,  which  was  the  last  day  of  the  term,  am 
adjournment  was  had  until  the  Monday  following,  and  from  day 
to  day  until  the  13th  of  July,  when  the  trial  commencing,  tli& 
prisoner  objected  to  proceeding,  on  the  ground  that  the  term  had 
expired,  and  that  no  precept  had  been  issued  to  hold  a  court  of 
oyer  and  terminer  at  that  time,  and  the  jury  must,  therefore,  be- 
discharged.  The  court  overruled  this  objection,  and  the  overrul- 
ing of  this  and  the  foregoing  objection,  constituted  the  first 
assignment  of  error. 

On  the  trial,  the  coramonwealth  called  James  Kerrigan,  who' 
had  made  the  confession,  implicating  the  prisoners,  and  admit- 
tedly an  accomplice  in  the  crime,  who  testified  that  he  knew  the 
prisoners,  and  had  known  Tost ;  that  Duffy  had  had  a  difiicnlty 
with  Yost,  and  been  beaten  by  him  the  winter  previous  to  the 
murder ;  that  a  short  time  before  the  killing  of  Yost,  Duffj' 
"  told  Eoarity  that  he  would  give  him  $10  for  his  trouble  if  he 
would  shoot  Yost,  or  put  him  out  of  the  way,"  and  that  Eoarity 
replied,  "  All  right,  I  will,  and  if  I  don't  do  it,  I  will  get  twO' 
men  who  will  do  it ; "  that  prior  to  this,  a  conversation  was  held 
in  Carroll's  bar-room,  at  which  Duffy,  Carroll  and  witness  ^ere- 
present,  in  which  Duffy  said  he  would  get  Mickey  Campbell 
to  shoot  Yost,  and  Carroll  said,  "  You  let  that  alone,  we  will  get 
men  who  will  do  that;  Mickey  Campbell  don't  belong  to  the 
society  and  it  may  be  found  out ; "  that  Eoarity  told  witness  he 
had  Thomas  Mulhall  and  Hugh  McGehan  picked  out  to  shoot 
Yost;  that  on  the  5th  of  July,  1875,  three  of  the  prisoners,. 
Duffy  and  witness  met  in  the  kitchen  of  Carroll's  house,  Eoarity 
having  been  called  home  by  the  sudden  illness  of  his  wife ;  that 
Carroll  sent  witness  to  procure  the  loan  of  a  pistol ;  that  upon 
inquiry,  Duffy  said,  "I  am  going  to  shoot  Yost  to-night ;"  that 
either  Boyle  or  McGehan  also  remarked  that,  "  by  God  they  had 
come  three  times  to  do  this  job,  and  they  were  not  going  back 
until  they  did  it ;  "  that  McGehan  had  Eoarity's  pistol,  and  that 
Carroll  gave  Boyle  a  single-barreled  pistol  which  he  himself  pre- 
viously loaded,  remarking,  "  that  it  was  a  poor  thing  to  do  a  job 
like  that ; "  that  witness  conducted  McGehan  and  Boyle  to  the- 
appointed  place,  and  saw  the  killing  of  Yost;  that  both  fired 
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■shots,  McGehan  firing  first ;  that  as  they  fled  together,  McGehan 
«aid,  "  he  had  shot  Yost,  that  he  knew  he  had  shot  him ; "  that 
witness  accompanied  them  a  part  of  the  way  to  Summit  Hill, 
whence  they  came,  and  there  gave  them  directions  as  to  the  course 
to  pursue  to  reach  that  point ;  that  in  subsequent  convei'sations 
with  Boyle  and  McGehan,  they  had  given  him  an  account  of  the 
journey,  and  that  they  had  not  met  any  one  but  "  Bob  Breslin," 
whom  they  had  accosted  and  asked  for  a  drink  of  water.  The 
witness  also  detailed  what  the  prisoners  had  said  with  reference 
to  their  movements  on  the  day  following  the  murder,  and  what 
they  had  said  to  avoid  suspicion,  and  to  explain  their  where- 
abouts the  day  and  night  before  the  murder.  The  common- 
wealth then  proposed  to  prove  by  this  witness,  "  that  there  was 
at  the  date  of  the  murder  a  secret  or  criminal  association  in  this 
and  adjoining  counties,  called  the  Ancient  Order  of  Hibernians, 
■commonly  known  as  the  '  Molly  Maguires ; '  that  all  the  prisoners 
now  on  trial,  together  with  Thomas  Duffy  and  the  witness  Ker- 
rigan, were  members  of  the  order  ;  that  for  the  purpose  of  taking 
revenge  on  B.  F.  Tost,  for  the  beating  of  Duffy,  this  associatioa 
selected  McGehan  and  Boyle  to  murder  Tost,  in  consideration  of 
the  fact  that  other  members  of  the  society  who  desired  the  death 
of  Tost  were  to  select  men  to  murder  one  John  P.  Jones,  who 
was  obnoxious  to  that  branch  of  the  association  which  furnished 
the  men  to  kill  Tost ;  that  Koarity  was  a  prominent  officer  of 
the  association  and  active  in  the  selection  of  the  men  to  kill 
Tost,  and  that  James  Carroll  was  also  a  prominent  officer  of  the 
association,  and  as  such  aided  and  abetted  in  the  commission  of 
the  murder  of  Tost." 

The  prisoners  objected,  because, 

1.  The  witness  had  already  given  the  origin  of  the  conspiracy 
which  resulted  in  the  death  of  Tost,  and  the  mode  and  manner 
of  its  execution,  in  which  there  was  no  agency  by  or  reference 
to  any  organization  or  society,  and  the  evidence  proposed  is, 
therefore,  contradictory  of  what  the  witness  has  already  testified 
to. 

2.  The  testimony  is  irrelevant,  because  it  is  not  proposed  to 
prove  that  the  prisoners  entered  into  the  agreement  made  in  the 
society  in  relation  to  the  killing  of  Tost  and  Jones,  or  were 
present  at  the  time  such  agreement  was  made. 

3.  The  evidence  proposed  necessarily  introduces  into  this  case 
an  independent  offense.     To  corroborate  Kerrigan  several  offers 
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were  made  by  the  commonwealth,  the  object  of  which  was  tO' 
trace  the  possession  and  establish  the  identity  of  the  pistol  used 
by  Eoarity,  and  thereby  to  confirm  the  statements  of  Kerrigan 
made  in  regard  thereto ;  to  prove  that  Kerrigan  was  met  on  the 
night  of  the  15th  of  July,  on  his  return  from  Summit  Hill,  by 
one  Churchill,  whom  he  testified  he  had  met,  and  to  sustain 
various  other  statements  made  by  him.  as  to  his  whereabouts,  at 
times  whereof  he  had  testified,  and  further  to  show  by  the 
mother  of  Robert  Bresh'n,  that  her  son  Robert  had  returned  to- 
the  house  at  or  about  the  time  it  was  alleged  he  had  met  McGehan 
and  Boyle  on  the  road  to  Summit  Hill. 

These  offers  were  all  objected  to  by  the  prisoners,  on  the- 
ground  that  they  did  not  tend  to  connect  the  defendants  witL 
the  commission  of  the  crime,  and  that  it  was  not  competent  to< 
corroborate  the  testimony  of  an  accomplice  as  to  matters  which 
occurred  subsequent  to  the  murder. 

The  court  overruled  all  these  objections,  and  they  constitute- 
the  assignments  of  error  from  four  to  nine  inclusive. 

The  comments  of  the  court  upon  the  character  of  this  testi- 
mony, and  its  bearing  upon  the  case,  will  be  found  in  the  por- 
tions of  the  charge  of  the  court  hereinafter  given. 

The  commonwealth  then  called  James  McParlan,  who  testified 
at  length,  that  as  a  detective,  but  in  the  capacity  of  a.  private 
person,  he  became  acquainted  with  the  four  prisoners  on  trial^ 
and  that  three  of  them,  McGehan,  Carroll  and  Eoarity,  confessed 
to  their  participation  in'  the  murder  of  Tost,  both  as  principals- 
and  accessories  before  the  fact,  and  detailed  to  him  the  circum- 
stances attending  the  commission  of  the  crime,  an  account  of 
which  the  witness  gave.  His  statement  in  this  regard  sustained' 
substarvtially  that  made  by  Kerrigan.  The  commonwealth  thea 
made  the  following  ofEer  : 

To  prove  by  the  witness  on  the  stand,  James  McParlan,  that 
as  a  detective  he  came  into  Schuylkill  county  to  become  familiar 
with  the  woi-king  of  a  secret  association,  known  generally  in  this 
locality  as  "  Molly  Maguires,"  but  the  real  name  of  which  is  the 
Ancient  Order  of  Hibernians ;  that  he  was  initiated  as  a  member 
of  that  organization  ;  that  Hugh  McGehan,  James  Koarity  and 
James  Carroll,  the  three  prisoners,  whose  declarations  witness- 
has  testified  to,  were  members  of  that  order  or  association,  known 
to  be  such  to  the  witness  at  the  time  spoken  of,  and  that  they  all 
knew  him  to  be  a  member,  and  that  it  was  a  practice  in  this- 
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organization,  and  known  to  be  such  to  the  above  named  prison- 
ers, for  tJiG  members  to  aid  and  assist  each  other  in  the  commis- 
sion of  crimes,  and  in  defeating  detection  and  punishment ;  that 
said  organization  was  a  secret  one,  the  members  of  which  could 
make  themselves  known  to  each  other  by  signs  and  passwords ; 
that  the  declarations  of  the  three  prisoners  above  referred  to 
were  made  to  the  witness  by  the  prisoners  as  a  fellow-member  of 
their  organization.  "All  this  to  be  followed  by  proof  tliat 
James  Koarity  was  an  officer  of  this  organization,  and  undertook 
to  furnish  the  men  to  murder  Yost,  and  did  actually  furnish 
them,  by  selecting  from  the  members  of  the  organization  the 
prisoner  McGehan  and  one  Mulhall,  the  latter  of  whom  was 
afterwards  siibstituted  by  James  Boyle."  "  This  was  done  at 
the  request  of  Thomas  Duffy,  the  prisoner  who  had  been  arrested 
by  Tost  for  a  previous  offense,  and  who  had  threatened  to  be 
revenged  on  him  (Yost)  for  the  matter." 

All  this  offer  was, 

"  1.  To  show  the  motives  for  the  commission  of  the  murder ; 
and, 

"  2.  To  explain  the  relations  existing  between  the  witness  and 
the  three  first  above  named  prisoners,  and  why  the  confessions 
and  declarations  already  in  evidence  were  made." 

The  defendants  objected  to  the  offer, 

1.  So  far  as  it  relates  to  and  purposes  to  prove  the  exist- 
ence of,  and  membership  of  the  defendants  Carroll,  McGehan 
and  Roarity  in,  the  organization  known  as  "  Molly  Maguires," 
as  not  material,  and  in  no  way  tending  to  show  the  guilt  of  the 
defendants  changed  with  the  killing  of  Yost. 

2.  It  is  not  alleged  in  the  offer  that  the  killing  was  done  by 
the  order,  as  such,  or  in  any  other  capacity  of  those  concerned 
in  it. 

3.  It  is  not  alleged  that  Duffy  and  Bofle  are  members  of  the 
society  named,  and,  therefore,  the  offer  to  prove  the  existence  of 
the  association,  and  its  relations  to  the  parties  named — Roarity, 
Carroll  and  McGehan — is  not  material  upon  the  subject  of  the 
killing  as  an  act  of  revenge  for  injuries  done  by  the  deceased  to 
Duffy. 

4.  It  is  not  material  or  relevant  for  the  commonwealth  to  give 
evidence  of  the  means  employed  to  obtain  confessions  from  the 
prisoners. 

5.  The  threats  of  Duffy,  who  was  not  a  member  of  this  asso- 
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ciation,  cannot,  and  do  not,  appear  to  have  any  relation  to,  nor 
connection  with,  the  association  mentioned,  and  such  association 
is  not  material  upon  the  subject  of  motive,  as  set  out  in  the  same. 

6.  The  testimony  is  proposed  to  affect  such  of  the  defendants 
as  are  not  claimed  to  be  members  thereof,  and  as  such  is  irrelevant. 

7.  The  offer  is  irrelevant,  and  not  material  to  the  charges  con- 
tained in  the  indictments. 

8.  The  commonwealth  having  produced  upon  the  stand  James 
Kerrigan,  and  proved  by  him  the  origin  of  the  conspiracy  which 
resulted  in  the  death  of  B.  F.  Yost,  and  that  the  persons  con- 
nected therewith  acted  upon  their  individual  responsibility,  and 
not  as  members  of  any  organization,  the  evidence  now  proposed 
is  a  contradiction  of  the  evidence  of  the  said  Kerrigan,  and, 
therefore,  incompetent. 

9.  That  portion  of  the  commonwealth's  offer  which  relates  to 
the  proof  of  the  practices  of  the  Ancient  Order  of  Hibernians, 
and  tlie  membership  of  the  prisoners  in  that  organization,  does 
not  propose  to  prove  that  the  killing  of  Yost  was  the  act  of  the 
association,  or  that  they  perpetrated  the  crime  by  reason  of  their 
membership  of  said  association,  or  that  the  practices  of  said 
association  refer  to  the  particular  case  now  on  trial. 

The  court  overruled  these  objections,  which  was  the  third 
assignment  of  error. 

The  witness  then  proceeded  to  give  in  detail  an  account  of  the 
organization,  grips,  passwords  and  practices  of  the  order  known 
as  the  Ancient  Hibernians,  or  "  Molly  Maguires,"  showing  that 
it  was  a  secret  organization,  having  its  ramifications  in  England, 
Ireland  and  Scotland,  and  the  various  states  of  the  Union,  sub- 
divided into  state,  county  and  district  organizations,  with  their 
several  officers,  that  of  the  district  being  termed  a  body-master  ; 
that  the  signs  and  passwords  called  "goods,"  were  transmitted 
regularly  from  the  head  of  the  organization  in  Ireland  to  the 
various  subdivisions  through  delegates  at  conventions ;  that  it  was 
the  practice  of  the  organization  to  assist  in  the  commission  of 
crimes,  the  design  and  execution  of  which  were,  in  the  language 
of  the  witness,  as  follows : 

"  As  a  genei'al  thing,  when  an  outrage  was  to  be  committed, 
whether  it  was  to  kill  a  man,  or  beat  him  or  burn  his  place  down, 
or  anything  in  that  respect,  tlie  parties  who  wanted  it  done  told 
the  division  master  they  wanted  this  thing  done.  The  division 
master  called  the  men  together — probably  it  would  not  be  a  full 
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meeting — to  talk  the  matter  over,  and  see  whether  it  was  right 
■that  this  man  should  be  killed,  or  this  place  burned,  or  this  man 
«hould  be  licked,  as  it  might  be.  Then  the  division  made  a  call 
upon  some  other  division  master,  probably  not  living  in  the  same 
county.  There  was  no  difference  about  that,  but  the  men  that 
wore  to  perform  this  act,  or  commit  this  outrage,  had  to  be  men 
that  were  unknown,  as  a  general  rule,  to  the  parties  upon  whom 
the  outrage  was  to  be  committed.  This  division  master,  in  turn, 
pledged  himself  to  this  other  division  master,  upon  whom  he 
made  the  call,  to  furnish  men  if  he  wanted  a  favor  in  that  line 
•of  business  at  any  time  that  he  would  ask  him  to  furnish  men  to 
■do  it;  consequently  the  men  were  furnished  and  the  job  was 
•done. 

"  If  any  of  the  members  were  arrested  in  the  commission  of 
any  crime,  the  practice  of  the  organization  was  to  raise  a  fund, 
and  to  retain  the  best  legal  talent  they  could  possibly  get,  and 
the  next  practice  was  the  '  alibV  Any  members  who  refused  to 
•come  forward  and  sustain  the  alibi  when  called  upon  were 
■expelled,  and  just  as  like  as  not  would  be  killed." 

The  portions  of  the  charge  and  answers  to  points  following, 
•constituted  the  assignments  of  error  from  the  tenth  to  the  fif- 
teenth inclusive,  and  are  given  at  length,  in  view  of  the  fact  that 
it.  was  strenuously  contended,  on  behalf  of  the  prisoners,  that 
the  testimony  therein  commented  upon  was  not  such  evidence  as 
should  be  admitted  to  corroborate  the  testimony  of  an  accomplice. 

"  10.  It  is  a  rule  of  evidence  that  the  degree  of  credit  which 
•ought  to  be  given  to  the  testimony  of  an  accomplice  is  a  matter 
■exclusively  within  the  province  of  the  jury.  Such  testimony 
should  be  weighed  with  great  caution.  The  jury  may,  if  they 
see  proper,  act  upon  the  evidence  of  an  accomplice  without  any 
•corroboration  of  his  statements.  It  is  usual  for  courts  to  advise 
juries  not  to  convict  a  defendant  of  felony  on  the  testimony  of 
an  accomplice  alone,  and  without  corroboration,  and  we  so  advise 
you  in  this  case.  You  will  carefully  consider  the  other  evidence 
in  the  case,  and  determine  how  far  it  confirms  Kerrigan's  state- 
ments. The  rule  on  this  subject  is  thus  laid  down  in  '  Joy  on 
the  Evidence  of  Accomplices,'  pp.  98,  99,  as  the  result  of  an 
•elaborate  examination  of  the  authorities.  The  confirmation 
ought  to  be  in  such  and  so  many  parts  of  the  accomplice's  narra- 
tive as  may  reasonably  satisfy  the  jury  that  he  is  telling  the  truth, 
without  restricting  the  confirmation  to  any  particular  points,  and 
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leaving  the  efEect  of  such  confirmation  (which  may  vary  in  its- 
effect  according  to  the  nature  and  circumstances  of  the  particu- 
lar case)  to  the.  consideration  of  the  jury,  aided  in  that  consid- 
eration by  the  observations  of  the  judge. 

"11.  He,  Kerrigan,  then  testifies  to  meeting  there  James 
Boyle,  Thomas  Duffy,  Hugh  McGehan  and  James  Carroll,  and 
says  that  these  parties  were  in  the  kitchen,  and  he  describes  the- 
difEerent  positions  they  occupied  in  the  kitchen,  and  states  fur- 
ther, they  proceeded  to  the  porch,  and  that  Carroll  came  out  and 
went  up  the  street,  and  coming  back,  said,  '  I  could  not  get  none,'' 
and  said  he  had  been  to  John  Herron's  saloon  and  could  not  get 
none.  Kerrigan  testifies  that  this  had  reference  to  the  procuring 
of  a  revolver,  and  that  Carroll  then  gave  him  twenty-five  cents 
and  told  him  to  go  over  to  Patrick  Nolan's  and  ask  for  the  loan 
of  a  revolver  for  a  man  going  to  Summit  Hill  or  Mauch  Chunk. 
Kerrigan  states  that  he  went  over  to  ITolan's  and  found  nobody 
there  but  ISTolan  and  his  wife,  and  a  man  named  Patrick  Cole- 
man. Kerrigan  called  Nolan  into  a  side  room  and  asked  him  for 
a  revolver,  and  Nolan  said  he  had  none.  He  states  that  then 
they  left  this  side  room,  and  he  treated  the  party,  including  Cole- 
man, and  there  spent  the  twenty-five  cents  which  had  been  given 
him  by  Carroll,  and  returned  to  Carroll's  and  found  McGehan, 
Duffy  and  Boyle  on  the  stoop,  and  he  asked  them  what  they 
wanted,  and  Duffy  said,  '  I'm  going  to  have  him  (Yost)  to-night.' 
The  witness  then  says  that  he  remonstrated  with  him  against  the 
killing  of  Tost,  as  he  had  had  a  difficulty  with  McCarron  before, 
and  he  might  be  blamed  for  the  murder.  He  then  says  that  either 
McGehan  or  Boyle,  and  he  cannot  recollect  which,  spoke  up  and 
declared  that  he  had  come  there  three  times  to  do  this  job,  and 
they  were  not  going  back  till  they  did  it.  He  states  that  he  saw 
McGehan  in  possession  of  Eoarity's  pistol ;  he  states  that  there 
was  a  wrangle  about  the  pistol,  and  that  McGehan  said  he  wa& 
all  right,  that  he  had  Roarity's  pistol,  and  he  pulled  it  out,  and 
the  witness  knew  the  pistol ;  that  then  Carroll  went  into  the  bar- 
room, went  behind  the  counter,  opened  a  drawer,  took  from  it  a 
little  single-barreled  pistol,  a  breech-loading  one-shooter,  and  he- 
there  saw  Carroll  put  in  the  bullet  and  hand  the  pistol  to  Boyle, 
saying,  at  the  same  time,  that  it  was  a  poor  thing  for  such  a  job,, 
and  that  Boyle  put  it  in  his  pocket. 

"  This  is  the  most  important  evidence  in  connection  with  this 
case,  and  it  is  your  duty  to  scan  it  carefully,  and  to  see  how  fai* 
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it  is  corroborated  by  the  other  evidence.  Kerrigan  does  locate 
Roarity  there  at  this  time,  and  the  other  testimony  in  the  case  is 
that  Koarity  was  sick  that  afternoon.  To  contradict  this  testi- 
mony, Mrs.  Catherine  O'Donnell  was  called  by  the  defense.  She 
is  the  mother  of  Mrs.  Carroll,  and  she  testified  that  she  was  at 
Carroll's  from  six  to  twelve  o'clock  on  the  night  of  the  5th  of 
July,  1875 ;  that  she  was  in  the  kitchen  there  all  the  time,  and 
that  these  parties  were  not  there,  as  testified  by  Kerrigan.  She 
states  that  she  saw  Edward  Herron  there,  and  he  testifies  that  he 
was  there  during  part  of  this  time,  and  went  into  the  kitchen  for 
a  drink  of  water,  and  that  he  saw  none  of  these  parties  there. 
There  is  corroboration  of  this  statement  in  the  testimony  of 
Patrick  Nolan,  and  there  is  a  similarity  of  statement  between 
Nolan  and  Kerrigan  in  every  particular  except  one.  Nolan  tes- 
tified that  Kerrigan  came  to  his  house,  rapped  at  the  door,  and 
that  the  door  was  opened  by  his  wife,  and  Kerrigan  came  into 
the  bar-room,  where  there  was  no  person  but  himself,  Nolan,  and 
his  wife  and  Patrick  Coleman ;  that  Kerrigan  tapped  him  on 
the  shoulder,  and  took  him  into  another  room,  and  there  asked 
for  the  loan  of  a  revolver  to  protect  a  man  going  to  Summit 
Hill  or  Maucli  Chunk,  one  of  the  two  places ;  that  he  told  Ker- 
rigan he  had  none,  and  that  Kerrigan  then  proposed  to  treat,  and 
produced  the  twenty-five  cents,  and  that  he,  Kerrigan  and  Nolan 
drank.  Nolan  alleges  that  he  did  not  receive  any  money  from 
Kerrigan,  but  that  Kerrigan  threw  the  money  on  the  counter 
and  he  pushed  it  back  to  him.  "Whether  Nolan  took  the 
money  or  not  is  the  only  discrepancy  between  his  statement  and 
Kerrigan's  as  to  that  part  of  the  testimony.  Kerrigan  alleges 
that  he  spent  the  money  there,  and  Nolan  alleges  that  he  declined 
to  receive  it.  This,  as  far  as  we  now  recollect,  is  the  corrobora- 
tion of  Kerrigan,  and  the  contradiction  of  his  testimony  in  rela- 
tion to  this  conversation.  This  evidence  is  important  as  showing 
the  connection  of  Carroll,  at  least,  with  this  transaction  in  the 
preparation  they  had  made  for  the  killing  of  Yost,  and  showing, 
if  you  believe  it,  that  he  tried  to  procure  a  pistol,  and  failing  to 
do  so,  furnished  Boyle  with  the  one-shooter,  which  he  said  was 
not  snfiBcient  for  the  purpose. 

"  12.  Kerrigan  testifies  to  other  points,  in  whicli-  he  is  corrob- 
orated by  other  witnesses.  He  testifies  that  Barney  McCarron 
fired  two  shots  after  the  men  as  they  ran  in  the  direction  of  the 
cemetery,  and  that  McGehan  fired  a  shot  in  return.     This  is  cor- 
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roborated  by  the  testimony  of  Barney  McCarron,  and  by  tlie 
testimony  of  Yost,  and  other  witnesses.  One  witness  stated  that 
four  shots  were  fired,  and  others  stated  that  they  heard  more 
than  two.  The  testimony  of  Kerrigan,  Yost  and  McCarron 
shows  that  there  were  about  five  shots  fired  at  that  time.  Ker- 
rigan then  testifies  to  a  conversation  that  he  had  with  McGehan 
immediately  after  this  shooting  took  place.  He  states  that  he 
said  to  McGehan,  '  I  know  that  you  shot  Yost,  and  he  was  not 
such  a  bad  fellow.  Barney  McCarron  is  ten  times  worse.' 
McGehan  said,  '  I  don't  ask  better  sport  than  to  put  such  men 
out  of  the  way,  but  I  don't  like  to  draw  an  Irishman's  blood.' 
McGehan  said  he  did  not  know  whether  Yost  would  die  or  not, 
but  he  knew  that  he  shot  him.  The  witness,  in  giving  his  testi- 
mony, then  comes  down  to  the  1st  of  September,  1875,  in  which 
he  alleges  a  conversation  with  McGehan,  in  which  McGehan 
said  they  got  home  all  right,  and  said  he  had  told  Doyle  and  Kelley 
that  the  road  they  took  would  be  a  good  road  for  them  to  take 
when  they  shot  Jones;  that  they  did  not  meet  anybody  but 
Robert  Breslin,  and  he  was  a  dirty  fellow,  who  had  tried  to  get 
the  men  to  work  for  the  company,  and  he  was  afraid  that  Bob 
would  squeal  on  them.  Then  he  went  on  to  state  to  Kerrigan 
all  the  details  of  a  conversation  that  passed  between  them  and 
Breslin ;  that  they  asked  Breslin  for  a  drink,  and  Breslin  said 
that  he  had  no  water  there,  but  if  they  would  go  to  the  house 
they  could  get  some.  McGehan  said  they  told  Breslin  they  had 
no  time.  Then  Breslin  asked  them  where  they  had  been  and 
what  they  were  doing  there  at  that  time  in  the  morning,  and 
McGehan  said  he  and  Boyle  had  been  to  a  ball  at  Mauch  Clumk, 
and  had  got  lost,  and  did  not  know  where  they  were  till  they  got 
there. 

"  The  statement  alleged  to  have  been  made  by  McGehan  to 
Kerrigan  is  corroborated  by  the  evidence  of  Robert  Breslin, 
whose  testimony  onthis  point  is  very  important.  On  this  point 
you  will  judge  how  much  Kerrigan  is  corroborated  by  what 
Breslin  testified.  You  have  heard  the  argument  of  the  counsel 
upon  this  subject,  and  what  was  said  in  reference  to  Kerrigan's 
obtaining  information.  There  is  no  evidence  that  he  got  it  from 
Breslin,  and  you  have  heard  the  argument  as  to  how  he  did  get 
it,  if  he  did  not  get  it  from  McGehan.  If  it  be  true  that 
McGehan  made  this   statement  to  Kerrigan,   then  McGehan's 
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statement  and  the  testimony  of  Breslin  correspond  in  every  par- 
ticular, as  far  as  we  can  see. 

"Kerrigan  also  testifies  that  on  this  occasion,  on  Sunday,  the 
14:th  or  15th  of  July,  he  was  in  Alex.  Campbell's  house,  and  that 
there  Koarity  gave  him  that  pistol  for  company  on  the  road  home. 
This  was  just  after  he  had  met  Boyle  at  Campbell's,  and  he  started 
for  home  about  seven  or  eight  o'clock  in  the  evening,  and  he 
testified  that  on  the  road  home  he  met  Churchill  and  McLaughlin, 
and  that  he  had  possession  of  the  pistol  all  that  time,  for  five  or 
six  days.  It  is  claimed,  on  the  part  of  the  commonwealth,  that 
Kerrigan  is  corroborated  here  by  the  evidence  of  Churchill. 
Churchill,  who  is  a  mining  boss,  testified  that  on  that  day,  the 
the  14th  or  15th  of  July,  as  nearly  as  he  can  fix  it,  he  was  in  a 
buggy  in  company  with  McLaughlin,  driving  from  Tamaqua 
towards  his  home,  and  that  he  met  Kerrigan,  whom  he  knew 
well,  because  Kerrigan  had  been  in  his  employ,  going  on  foot  in 
the  direction  of  Tamaqua.  Churchill  testifies  further,  that  he 
had  a  conversation  with  him,  and  detailed  to  you  what  took  place 
at  that  time.  It  is  claimed  by  the  counsel  that  Kerrigan's  state- 
ment is  corroborated  by  the  statement  of  Churchill. 

"  13.  It  is  claimed,  also,  that  there  are  other  corroborations  of 
this  statement  of  Kerrigan.  He  tells  you  he  came  home  from 
work  at  six  o'clock,  about  a  week  later  than  this,  and  that  he  found 
at  his  house  James  McKenna  (or  McParlan)  and  Patrick  McNei- 
lls ;  that  he  washed,  and  all  took  supper  together,  and  that  on 
that  occasion  he  gave  this  Koarity  pistol,  as  it  is  called,  to 
McNellis,  for  the  purpose  of  having  it  delivered  by  MclSTellis  to 
Koarity,  and  he  testifies  that  McKenna  at  that  time  held  the 
pistol  in  his  hands  and  made  some  remarks  about  it.  It  is 
alleged  that  in  this  he  is  corroborated  by  McParlan,  who  testifies 
that  he  was  at  Kerrigan's  house,  I  think,  on  the  2Yth  of  July, 
and  that  he  did  take  supper  there,  and  that  the  pistol  was  pro- 
duced at  the  time  by  Kerrigan,  and  that  he  saw  Kerrigan  give  it 
to  McNeills  to  be  delivered  to  Koarity,  and  that  it  was  there  that 
McParlan  came  to  know  this  pistol. 

"  Kerrigan  states  that  on  the  1st  of  September  he  was  present 
at  McGehan's  saloon,  when  Aleck  Campbell,  Michael  Doyle, 
Edward  Kelly,  James  Boyle  and  Hugh  McCehan  were  there ; 
that  McGehan  oiled  the  pistols,  and  that  one  of  the  cartridges 
was  too  long,  and  stuck  out  of  the  chamber,  so  that  the  chamber 
would  not  fit  iuto  the  revolver,  and  that  he  took  the  chamber 
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out,  struck  the  cap  with  his  knife  and  the  cartridge  exploded, 
and  the  bullet  went  into  the  counter.  He  says  that  a  man  named 
Aubrey  came  in  while  they  were  there.  It  is  alleged  by  the 
commonwealth  that  in  this  statement  Kerrigan  is  corroborated 
by  the  testimony  of  Charles  Walton  and  J.  C.  Williams,  who 
have  produced  here  a  part  of  the  counter,  showing  the  hole  in 
which  this  bullet  penetrated. 

"  Kerrigan  states  that  he  next  saw  that  pistol  in  Aleck  Camp- 
bell's bar-room,  where  McGehan  fetched  the  men  to  shoot  Jones, 
between  six  and  seven  o'clock  in  the  evening,  and  that  there  was  no 
one  there  but  Kelly,  Campbell,  McGehan,  Doyle  and  himself, 
but  that  a  man  by  the  name  of  Goslee  and  a  man  by  the  name 
of  Condon  came  into  the  bar-room,  and  that  Condon  had  a  coat 
of  arms  in  India  ink  upon  one  of  his  arms,  and  showed  it.  He 
states  that  they  had  some  drinks  there  with  Goslee,  and  so  had 
Doyle  and  Kelly,  and  that  he  next  saw  the  pistols  at  Tamaqua, 
at  the  spring,  after  the  killing  of  John  P.  Jones,  when  Doyle 
and  Kelly  were  arrested  for  that  murder  along  with  Kerrigan. 
It  is  alleged,  on  the  part  of  the  commonwealth,  that  Kerrigan  is 
corroborated  in  this  part  of  his  statement  by  the  testimony  of 
Goslee.  It  is  in  evidence  that  Goslee  was  present  at  Campbell's 
at  this  time,  and  Goslee  testifies  that  Kerrigan  was  there,  and 
Doyle  was  there  with  three  or  four  men,  and  that  he,  Goslee, 
had  an  argument  with  Condon,  and  that  Condon  rolled  up  his 
sleeve  and  showed  the  India  ink  marks  on  his  arm,  a  statement 
which  goes  to  corroborate  that  which  was  made  by  Kerrigan  as  to 
Goslee's  and  Condon's  being  there,  and  the  exhibition  by  Condon 
of  the  marks  upon  his  arm.  There  is  evidence  called  on  the 
part  of  the  defense  to  contradict  this  statement  of  Kerrigan. 

"  The  evidence  of  Kerrigan  is  very  important  in  this  case.  If 
you  believe  his  statements,  it  will  not  be,  perhaps,  too  much  to 
say  that  they  are  sufficient  to  convict  all  these  defendants.  There- 
fore, you  should  scan  it  closely  and  determine  how  far  he  is  cor- 
roborated in  material  parts  of  it,  and  how  far  he  is  contradicted. 
We  have  read  the  rule  of  law  as  to  the  extent  of  the  corrobora- 
tion required  on  the  part  of  an  accomplice,  in  order  that  a  jury 
may  give  him  credence." 

14.  The  defendants'  second  point  was,  "  That  under  the  evi- 
dence in  this  case,  James  Carroll  and  James  Eoarity  cannot  be 
convicted  as  they  are  charged  in  this  bill  of  indictment,  as  direct 
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principals,  and  under  the  testimony,  if  gnilty  of  any  offense,  it 
is  tliat  of  accessories  before  the  fact  to  the  felony." 

The  court  said  :  "  We  refuse  to  answer  this  as  requested.  If 
you  find,  from  this  evidence,  that  James  Carroll  and  Roarity 
counseled  or  aided  or  abetted  the  murder  of  Tost,  that  although 
they  were  not  actually  present  when  the  crime  was  committed, 
they  would  be  equally  guilty  with  McGelian,  if  you  believe  that 
-they  actually  committed  the  offense." 

15.  The  defendants'  fourth  point  was,  "  That  the  jury  would 
not  be  justified  in  finding  a  verdict  against  the  defendants  upon 
the  testimony  of  James  Kerrigan,  an  accomplice  in  the  murder 
-of  B.  F.  Tost,'unless  his  testimony  is  corroborated  in  its  material 
parts,  which  connects  the  prisoners  with  the  killing  of  Yost. 
That  a  corroboration  of  Kerrigan  in  such  collateral  matters  as 
may  be  consistent  with  the  innocence  of  the  prisoners,  is  no  legal 
-corroboration,  and  is  insuflBcient." 

Answer.  "  We  say  to  you  that  the  rule  of  law  is,  that  a  jury 
"may  convict  on  the  evidence  of  an  accomplice  alone,  if  they 
•believe  it ;  but  it  is  usual  for  the  courts  to  say  to  the  jury  that 
thej  should  not  do  it,  and  that  they  should  have  corroboration  of 
lis  testimony  before  they  would  convict.  We  here  say  to  you 
now,  while  it  is  the  rule  of  law  that  a  jury  may  convict  on  the 
•evidence  of  an  accomplice  alone,  that  you  ought  not  to  convict 
upon  the  uncorroborated  testimony  of  James  Kerrigan  in  this 
case,  as  he  is  a  confessed  accomplice,  and  it  will  be  your  duty  to 
examine  his  testimony,  and  see  how  far  it  is  corroborated,  and  in 
order  to  determine  what  credence  jou  will  give  to  it.  It  should 
be  such  corroboration  as  will  satisfy  your  minds  of  the  truth  of 
what  he  has  stated,  as  we  have  already  instructed  jou  in  the 
general  charge  (see  portion  of  general  charge  under  assignment 
10,  ante,  page  113),  to  which  we  refer  in  connection  with  the 
answer  to  this  point." 

The  jury  brought  in  a  verdict  of  murder  in  the  first  degree, 
and  the  prisoners  were  all  sentenced  to  be  hanged.  They  then 
took  this  writ,  and  the  assignments  of  error,  among  others,  were 
■those  heretofore  noted,  and  as  they  are  respectively  numbered. 

Zin  Ba/rtholoTnew  and  John  W.  Ryon,  for  plaintiffs  in  error. 

The  right  to  hold  a  jury  after  the  expiration  of  the  term  seems 
to  be  founded  in  necessity,  and  to  prevent  a  failure  of  justice ; 
but  no  case  has  ever  gone  so  far  as  to  authorize  a  court  to  impanel 
a  jury,   or  a  number  of  juries,   and  keep  them  waiting  until 
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required.  A  jury  removed  from  the  care  and  vigilance  of  the 
court  may  be  subject  to  influences  illy  calculated  to  promote  the 
cause  of  justice.  If  one  jury  may  be  selected  under  such  cir- 
cumstances, others  may  be,  and  in  important  trials,  involving 
life  and  liberty,  the  prisoner  may  be  deprived  of  the  benefit  of 
the  regular  panel  from  which  to  select  a  jury,  and  be  obliged,  as 
here,  to  select  from  talesmen,  and  the  safeguard  provided  for 
him  thus  destroyed.  See  Morton  and  Heil  v.  Miller,  2 
Wright,  270. 

Before  the  offer  contained  in  the  second  assignment  was  made,, 
the  witness  Kerrigan  had  testified  very  fully  as  to  the  origin  and 
extent  of  the  arrangement  to  kill  Yost,  and  had  shown  that  the 
society  known  as  the  Ancient  Order  of  Hibernians,  as  such,  had 
nothing  to  do  with  it.  The  offer  was  to  show  the  existence  of 
this  order  in  Schuylkill  and  other  counties,  and  that  as  such  an 
arrangement  was  made  to  kill  Tost  and  John  P.  Jones.  It  was 
not  proposed  to  show  the  presence  of  either  of  defendants  at 
any  meeting  at  which  the  subject  was  agreed  upon,  or  that  either 
knew  of  any  such  arrangement.  While  it  may  be  conceded-  that 
a  party  joining  a  conspiracy  at  any  stage  before  its  completion, 
is  responsible  as  a  co-conspirator,  it  must  be  shown  that  he  joined 
it,  knowing  its  character  and  purpose,  before  he  can  be  bound 
by  the  acts  and  declarations  of  others.  Although  the  offer  con- 
nects the  prisoners  with  the  killing  of  Yost,  it  does  not  even 
allege  that  either  knew  of  or  had  anything  to  do  with  the  killing 
of  Jones. 

The  third  assignment  of  error,  inter  alia,  proposes  to  show 
that  it  was  a  practice  in  the  organization  known  as  Ancient 
Order  of  Hibernians,  and  by  the  persons  known  to  be  such,  for 
the  members  to  aid  and  assist  each  other  in  the  commission  of 
crimes,  and  in  defeatingdetection  and  punishment.  While  the 
ostensible  purpose  of  this  offer  was  to  show  the  motive  for  the 
commission  of  the  murder,  and  the  relations  between  the  witness 
and  prisoners,  the  real  purpose,  if  regarded  according  to  the 
effect  of  evidence,  was  to  create  prejudice  in  the  minds  of  jurors 
already  excited  by  systematic  efforts  to  that  end.  The  door  was 
thrown  wide  open  by  the  offer  to  show  a  general  practice  to  aid 
and  assist  in  the  commission  of  crimes,  and  in  the  obstruction  of 
justice,  without  one  single  allegation  that  either  had  anything  to 
do  with  the  offense  then  being  tried.  If  a  man  be  convicted 
upon  the  general  principle  that  he  is  associated  with  those  who 
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are  accustomed  to  commit  crime,  this  evidence  was  competent, 
but  if  it  be  still  a  legal  truth  that  a  party  shall  be  informed  of 
the  nature  of  the  accusation  against  him,  and  that  the  evidence 
shall  be  confined  to  the  support  of  some  specific  charge,  this 
offer  was  a  most  violent  outrage  upon  the  rights  of  these  defend- 
ants. The  limitation  put  upon  the  admission  of  this  kind  of 
evidence  is  fully  stated  in  Shqfner  v.  Commonwealth,  22  P.  F. 
Smith,  60. 

The'  commonwealth  offered  what  they  called  corroborative 
evidence  of  the  testimony  of  Kerrigan,  which  is  chiefly  embraced 
in  the  propositions  contained  in  the  assignments  from  four  to 
fifteen,  exclusive  of  the  ninth.  Some  of  these  corroborating  cir- 
cumstances to  which  importance  is  attached,  relate  to  acts  of 
Kerrigan  which  transpired  some  weeks  after  the  kiUing  of  Tost, 
and  were  either  of  a  private  and  lawful  character,  or  connected 
with  the  killing  of  Jones.  The  commonwealth  corroborates  the 
witness  upon  points  which  are  not  in  dispute,  and  which  do  not 
add  one  scintilla  to  the  credit  of  the  witness,  and  thence  deduces 
the  result,  that,  as  he  has  told  the  truth  about  himself,  therefore  he 
has  told  the  truth  about  the  prisoners.  Unless  the  law  raises  the 
legal  presumption  from  such  premises,  the  court  was  in  error. 
The  doctrine  held  by  the  court  simply  amounts  to  this,  that  if 
an  accomplice  in  crime,  who  testifies  to  his  own  and  the  crimi- 
nality of  others,  can  bring  to  the  stand  some  witness  who  can  cor- 
roborate the  fact  of  the  witness's  guilt,  the  accomplice  is  entitled 
to  full  credit.  Judged  as  the  law  judges  human  motives  by  human 
actions,  an  accomplice  in  a  high  felony  is  unworthy  of  credit,  and 
he  gains  no  title  to  credit  by  evidence  which  simply  tends  to 
show  his  own  guilt.  Such  is  tlie  drift  of  modern  authorities : 
Hex  V.  Addis,  6  C.  and  P.,  388 ;  Hex  v.  Wilkes,  7  Id.,  271 ; 
Hex  V.  Morres,  Id.,  270  ;  Bex  v.  Wells,  M.  and  M.,  326 ;  Eeg. 
V.  Fa/rler,  8  C.  and  P.,  106  ;  Beg.  v.  Dyke,  Id.,  261. 

The  ninth  assignment  raises  the  question  whether  a  witness 
whose  credit  is  not  attacked  by  the  cross-examination,  or  other- 
wise, can  be  corroborated  by  the  party  calling  him  in  chief,  in 
the  manner  sought  to  be  done  in  this  case.  In  support  of  the 
position  that  the  court  erred  in  admitting  Mrs.  Breslin's  evidence, 
reference  is  made  to  the  following  cases:  Craig  v.  Craig,  6 
Eawle,  91 ;  1  Greenl.  Eyid.,  469 ;  Commonwealth  v.  Wilson,  1 
Gray,  340 ;  Desher  v.  Merchants'  Ins.  Co.,  11  Mete,  199,  200. 

George  B.  Baecher,  district  attorney,  Ova/  E.  Farquha/r, 
Vol.  II.— 20 
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Franklvn,  B.  Gowen,  Cha/rles  Albright  .^nd  F.  W.  Hughes,  f  or 
the  commonwealth. 

While  the  two  cases  were  tried  in  the  oyer  and  terminer,  they 
were  each  tried  by  legal  quorums  of  the  judges.  The  jurors  in 
the  two  cases  were  not  drawn  from  the  same  panel,  but  each  jury 
from  a  separate  panel,  summoned  in  pursuance  of  an  order  for 
separate  venires  for  the  respective  weeks  of  26th  of  June  and 
3d  of  July,  1876. 

The  court  decided  that  it  was  proper  to  proceed  with  the  trial, 
and  it  having  been  begun  within  the  term,  there  existed  no  legal 
reason  why  the  case  should  not  proceed,  though  a  conclusion  was 
not  reached  tiU  after  tlie  end  of  the  term :  Lieb  v.  Common- 
wealth, 9  Watts,  200  ;  MiUer  v.  Wilson,  12  Harris,  12.2 ;  Will- 
iams V.  Commonwealth,\  5  Casey,  102 ;  Briceland  v.  Common- 
wealth, 24  P.  F.  Smith,  463.  See  also  the  following  acts  of 
assembly:  Act  of  18th  March,  1875,  Purd.  Dig.,  2054;  Act 
18th  April,  1876,  Purd.  Dig.,  2028 ;  Act  9th  April,  1874,  Purd. 
Dig.,  1886 ;  Act  7th  April,  1876,  Purd.  Dig.,  2066. 

The  testimony  offered  under  the  second  and  third  assignments 
was  to  show  the  motive  for  the  murder,  and  the  relation  of 
McParlan  to  the  defendants  at  the  time  thQ  confessions  were 
made  to  him  by  Carroll,  McGehan  and  Roarity.  While  the  tes- 
timony, as  it  was  before  the  court,  showed  the  origin  of  the  con- 
spiracy in  the  malice  and  hatred  of  Thomas  Duffy  toward  Tost, 
yet  it  failed  to  explain  the  readiness  of  the  other  defendants  to 
enter  into  the  conspiracy.  But  if  the  commonwealth  could  show, 
as  it  did,  under  the  offer  now  under  discussion,  that  all  the 
defendants  were  members  of  a  secret  and  criminal  organization, 
whose  general  practice  was  to  engage  in  the  commission  of 
crimes,  and  to  aid  and  assist  its  members  in  escaping  detection 
and  punishment ;  that  it  was  the  practice  of  one  division  to  aid 
other  and  distant  divisions  in  avenging  alleged  injuries  to  its 
members  ;  that  the  practice  was  for  the  body-master  or  president 
of  a  division  to  select  the  men  to  do  the  deed,  and  for  the  divi- 
sion which  was  thus  favored,  in  its  turn  to  furnish  the  men  to 
commit  any  crime  that  might  be  required  of  them,  in  return  for 
the  favor ;  applying  this  practice  to  the  facts  of  the  case,  have 
we  not  established  an  adequate  motive  on  the  part  of  the  defend- 
ants, fully  explaining  their  connection  with  the  murder  of  Yost  ? 

Where  facts  and  circumstances  amount  to  proof  of  another 
crime  than  that  charged,  and  there  is  ground  to  believe  that  the 


CARROLL  v.  COMMONWEALTH.  30T 

•crime  charged  grew  out  of  it,  or  was  in  any  way  caused  by  it, 
Buch  facts  and  circumstances  may  be  proved  to  sbow  the  quo 
animo  of  the  accused:  "Whart.  Grim.  Law,  647-649;  Common- 
wealth  V.  Ferrigwn,  8  Wright,  388. 

An  accomplice  is  a  competent  witness.     It  is  the  province  of 

rthe  court  to  determine  the  competency  of  the  witness  ;  it  is  for 
the  jury  to  determine  upon  the  credibility  of  the  witness.  The 
rule,  in   regard  to   the  testimony  of  an  accomplice,   does  not 

•  extend  further  than  to  require  of  the  judge  to  advise  the  jury 
not  to  convict  on  the  uncorroborated  testimony''  of  an  accomplice, 
and  the  court,  in  this  case,  so  advised  the  jury  in  express  terms. 
1  Phil.  Ev.,  110,  116,  117;  1  Whart.  Grim'.  L.,  §785;  1  Greenl. 
Ev.,  §  380,  381 ;  Reg.  v.  Dunne,  5  Cox  G.  G.,  507 ;  Hex  v.  Bar- 
nard, 1  C.  and  P.,  88:  Jiex  v.  Wilhes,  7  Id.,  272  ;  Rex  v.  East- 
ings, Id.,  153;  Reg.  v.  Stuhbs,  Dearsley's  G.  C.,  555.  We  have 
the  testimony  of  an  accomplice  ;  first,  to  all  the  acts  and  declara- 

'  tioi^s  of  the  parties  in  the  furtherance  of  the  conspiracy ;  second, 
to  the  acts  and  declarations  subsequent  thereto,  made  by  the 

'defendants  on  trial,  in  regard  to  their  part  in  said  conspiracy, 
their  flight,  and  the  possession  of  the  instrument  of  death,  first 

•  by  one,  and  then  another  of  their  number.  To  confirm  the  testi- 
mony of  the  accomplice  in  all  points,  and  also  to  trace  the  pos- 

1  session  and  establish  the  identity  of  the  Roarity  pistol,  the  com- 
monwealth proved,  under  the  offers  excepted  to,  and  now  assigned 
for  error,  that  Kerrigan  was  met  upon  his  return  from  Siimmit 
Hill  on  the  night  of  the  15th  of  July  by  Churchill  and 
^McLaughlin ;  that  on  the  27th  of  July,  Kei-rigan  exhibited  the 
-Koarity  pistol  to  McParlan  and  McNeills,  and  sent  it  by  the  latter 
"to  Koarity  the  same  day  ;  that  on  the  1st  of  September,  Kerri- 
gan and  the  parties  named  were  at  McGehan's  saloon  ;  that  the 
■  counter  in  the  saloon  was  examined,  and  a  piece  cut  therefrom, 
-and  offered  in  evidence,  which  showed  the  mark  of  the  bullet, 
.and  the  pistol  offered  in  evidence,  showing  that  the  ball  there- 
from would  have  occasioned  the  indentation  therein ;  that  the 
pistol,  with  the  Eoarity  pistol,  was  found  on  the  4th  of  Septem- 
iber,  in  the  place  where  Kerrigan  stated  they  had  been  placed ;  that 
Koarity  confessed  to  McParlan  that  he  had  lost  his  pisljol  by 
reason  of  its  being  found  in  the  bushes  at  Tamaqua;  that  Robert 
Breslin  had  met  McG-ehan  and  Boyle  on  a  by-patli  from  the  road 
to  Tamaqua.  Surely,  if  corroboration  is  required  of  the  state-) 
^nents  of  an  accomplice,  no  rule  has  ever  been  established  or 
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declared,  that  the  corroboration  may  not  extend  to  every  part  of" 
his  testimony,  as  to  the  acts  and  declarations  of  the  defendants^ 
And  if  a  confession  or  statement  is  to  be  introduced  in  evidence, 
one  very  necessary  element  would  seem  to  be,  that  parties  who' 
I'eside  miles  apart  should  be  in  such  position  as  to  render  the; 
making  of  that  confession  possible. 

The  ninth  assignment  of  error  relates  to  the  admission  of  the 
evidence  of  Mrs.  Breslin,  who  testified  to  the  time  her  son,. 
Eobert  Breslin,  had  returned  home  on  the  morning  of  the  6thi 
of  July.  The  witness  Robert  Breslin,  had  testified  to  his  return 
home  that  morning,  and  to  meeting  near  his  home  McGehan  and, 
Boyle  on  a  by-path  leading  from  the  Tamaqua  and  Mauchi 
Chunk  road.  The  commonwealth  simply  fixed  by  the  witness- 
Mrs.  Breslin,  the  fact  of  the  return  of  Kobert  Breslin  that 
morning  to  his  home,  and  the  time. 

Mr.  My  on,  in  reply.  "We  contend  that  Mrs.  Breslin  could  not 
corroborate  her  son,  who  was  called  to  corroborate  Kerrigan,  as 
to  his  whereabouts.  If  this  were  so,  there  might  be  an  endles& 
series  of  corroborations.  The  main  error,  in  our  estimation, 
arose  under  the  second  and  third  assignments.  Until  it  had 
shown  the  conspiracy,  the  commonwealth  had  not  the  right  to- 
make  the  offer  it  did.  Before  testimony  of  the  character  given 
was  allowed,  good  legal  reasons  therefor  should  have  been  shown.. 
Its  introduction  was  equivalent  to  the  death  warrant  of  these 
prisoners.  The  connection  of  the  prisoners  with  the  order  of 
"Molly  Maguires"  had  not  been  shown.  Certain  facts  were 
testified  to  by  Kerrigan,  and  the  commonwealth  proceeded  to- 
make  the  offer  in  regard  to  the  order.  The  testimony  of  Kerri- 
gan shows  that  the  enterprise  was  an  individual  one,  and  not 
inspired  or  arranged  in  the  order  of  "  Molly  Maguires,"  and 
after  the  commonwealth  had  failed  to  sustain  their  offer  with  his 
evidence,  we  asked  the  court  to  withdraw  the  evidence,  which 
was  refused.  It  was  an  attempt  to  show  a  general  wicked  prac- 
tice, and  without  any  connection  with  this  particular  case.  It 
will  be  observed  also  that  the  conversation  in  regard  to  the  trade 
of  the  death  of  Yost  for  that  of  Jones,  was  after  the  murder  of 
Tost,  and  was  not,  therefore,  the  consideration  for  the  murder  of 
Yost.  If  there  was  any  consideration  it  was  between  the  parties 
as  individuals,  and  not  in  pursuance  of  any  arrangement  of  the 
order  of  "  MoUy  Maguires,"  and  we  contend,  therefore,  that  it 
was  dangerous  and  incompetent  testimony  to  prove  the  practices- 
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of  an  infamous  organization,  and  let  it  go  to  the  jury,  to  show 
that  these  prisoners  belonged  to  it. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court,  May 
7,  1877. 

The  county  of  Schuylkill  constitutes  a:  separate  judicial  dis- 
trict, having  five  judges,  of  whom  three  are  learned  in  the  law, 
-and  two  are  associates.  One  of  the  judges  learned  in  the  law 
and  an  associate  were  engaged  in  the  trial  of  Thomas  Manley, 
"for  homicide,  from  the  27th  of  June  until  July  12th,  1876.  The 
case  of  these  prisoners,  James  Carroll,  James  Boyle,  Hugh 
McGehan  and  James  Eoarity,  was  called  for  trial  July  6,  1876, 
before  President  Judge  Pashing  and  Judge  Walker,  an  associate 
-learned  in  the  law.  In  consequence  of  motions  for  a  change  of 
venue  and  to  quash  the  array  of  jurors,  the  jury  for  this  trial 
taken  from  the  panel  for  the  second  week  was  not  completed 
■until  Saturday,  July  8th,  the  last  day  of  the  term. 

The  jury,  being  sworn,  could  not  be  discharged,  and,  conse- 
quently, the  trial  was  laid  over  until  the  next  week.  Circum- 
stances in  relation  to  the  business  of  the  court  existed,  in  conse- 
quence of  which  the  actual  hearing  began  on  the  13th  of  July, 
and  the  trial  lasted  then  until  the  22d.  It  is  objected  that  there 
was  no  power  thus  to  continue  the  case  from  day  to  day,  after 
the  expiration  of  the  term.  The  objection  is  groundless.  •  At 
one  time  this  argument  might  have  had  some  force,  but  the 
strictness  of  the  common  law  has  been  beneficially  removed  by 
legislation.  The  two  acts  of  the  18th  of  March,  1875,  Pamph. 
L.,  25,  28,  the  act  of  7th  of  April,  1876,  Pamph.  L.,  19,  and  the 
decision  in  Bricelomd  v.  The  Cormnonwealth,  24  P.  F.  Smith, 
463,  remove  all  doubt  of  the  legality  of  the  proceedings  in  the 
court  below. 

Under  these  laws  it  is  competent,  in  such  a  district  as  that  of 
Schuylkill,  to  hold  two  courts  of  oyer  and  terminer  at  the  same 
time,  to  issue  separate  venires,  and  to  make  all  necessary  and 
<;onvenient  orders  for  the  dispatch  of  business.  The  jurisdiction 
was,  therefore,  complete. 

According  to  Brioeland  v.  The  CoTnmonwealth,  a  trial  begun 
•on  the  last  day  of  the  term  may  be  continued  afterwards.  A 
jury  sworn  cannot  be  discharged  without  prejudice  to  the  inter- 
•ests  of  justice,  and  offenders  must  often  escape  if  the  mere  modes 
.and  forms  of  procedure  are  to  be  held  so  strictly.     The  continu- 
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ance  of  the  case,  by  adjournments,  from  day  to  day,  from  Mon-^ 
day  until  Thursday,  when  the  trial  proper  began,  was  a  matter 
necessarily  within  the  sound  discretion  of  the  court.  The  court 
of  oyer  and  terminer  must  know  the  state  of  its  own  business 
better  than  we,  and  what  is  proper  in  order  to  administer  justice 
to  all  persons  before  the  court.  We  cannot  say  that  its  discre- 
tion was  abused.  It  does  not  appear  to  us  that  its  authority  was- 
illegally  exercised. 

We  come  to  the  exceptions  taken  on  the  trial.  On  the  morn- 
ing of  the  6th  of  July,  1876,  about  two  o'clock,  Benjamin  F. 
Tost  was  shot  by  two  men,  while  he  was  in  the  act  of  extin- 
guishing a  lamp,  in  the  borough  of  Tamaqua,  Schuylkill  county.. 
.Hugh  McGehan  and  James  Boyle,  the  men  shown  to  have  shot 
him,  resided  at  Summit  Hill,  about  eight  miles  distant,  and  were- 
strangers  to  him.  No  motive  such  as  ordinarily  influences  men  to- 
commit  so  great  a  crime  was  shown  to  exist  on  their  part.  They 
were  neither  insane  nor  intoxicated,  so  that  it  might  be  inferred^ 
that  the  murder  was  without  an  ordinary  motive,  or  done  by  per- 
sons unconscious  of  the  wickedness  of  the  act.  Without  a  mov- 
ing cause,  the  killing  was  so  unreasonable  and  so  contrary  tO' 
human  observation  upon  the  commission  of  great  crimes,  the 
case  would  have  been  barren  of  ■  those  elements  which  lead  the- 
mind  to  a  conviction  of  the  guilt  of  persons  who  were  not  recog- 
nized at  the  time  of  the  act,  and  against  whom  the  evidence- 
would  have  been  altogether  circumstantial.  Under  these  cir- 
cumstances a  jury  might  reasonably  doubt  the  identity  of  the 
prisoners  McGehan  and  Boyle,  and  would  find  nothing  satisfac- 
tory to  rest  upon  for  the  conviction  of  James  Carroll  and  James 
Eoarity,  the  prisoners  indicted  jointly  with  them,  but  who  were 
not  present  at  the  commission  of  the  homicide.  That  the  evi- 
dence as  given  convicts  all  of  the  murder  is  beyond  a  reasonable 
doubt,  yet  this  certainty  of  the  proof  was  to  be  solved  by  facts 
more  strange,  unnatural  and  horrible  than  ever  disclosed  hitherto- 
in  the  annals  of  crime  in  this  country — facts  which  nothing  but  the- 
clearest  evidence  could  compel  us  to  believe.  The  leading  features 
of  this  singular  case  is  the  existence  of  an  order,  or  band  of  men, 
having  its  head  in  Ireland,  extending  into  the  United  States  and 
spread  by  ramifications  throughout  the  coal  regions  of  Pennsyl- 
vania, each  minor  division  governed  by  a  body-master  of  its  own 
locality,  to  whom  the  secret  passwords^  signs  and  tokens  of 
recognition,  called  "  goods,"  are  transmitted  through  a  descend- 
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ing  grade  of  officers  from  the  head  of  the  order  to  the  body- 
masters,  and  by  them  distributed  to  the  members.  When  we  are 
informed  that  these  men  traded  in  blood,  taking  life  for  life  by 
compact,  burned  houses,  mills,  breakers  and  valuable  structures, 
at  the  instance  of  each  other,  and  banded  together,  by  means  of 
concealment,  money  and  perjury,  to  shield  each  other  from  pun- 
ishment, our  incredulity  is  so  excited  we  would  fail  to  believe 
the  tale  from  the  mere  mouths  of  two  or  three  witnesses ;  and 
nothing  less  than  facts  clearly  and  fully  proved  could  command 
our  belief.  These  the  commonwealth  undertook  to  prove,  and 
strange  as  it  may  seem,  proved  beyond  the  possibility  of  a 
doubt.  The  chief  witnesses  by  whom  the  organization  called 
the  "  Ancient  Order  of  Hibernians,"  but  more  commonly  known 
as  the  "  Molly  Maguires,"  was  shown  to  exist,  and  its  purposes, 
practices,  passwords  and  signs,  were  James  Kerrigan,  a  member 
of  the  order,  and  a  party  to  the  killing  of  one  John  P.  Jones,  in 
return  for  the  killing  of  Benjamin  F.  Yost,  and  James  McPar- 
lan,  a  detective,  who  procured  himself  to  be  admitted  a  member 
of  the  order  for  the  purpose  of  obtaining  its  secrets  and  frustrat- 
.ing  its  designs.  Standing  alone,  the  testimony  of  Kerrigan 
would  be  worthless,  and  even  McParlan's,  without  confirmation, 
would  be  weak  and  perhaps  unconvincing.  Hence  the  common- 
wealth felt  the  necessity  of  sustaining  the  narratives  of  these 
witnesses  by  a  long  array  of  circumstances,  beginning  before  the 
murder  of  Tost,  and  running  down  to  the  subsequent  killing  of 
Jones  by  way  of  return.  These  circumstances  constituted  a 
chain  of  evidence,  branching  out  for  the  proof  of  two  distinct, 
yet  completely  connected  matters.  One,  primarily,  for  the 
identification  of  the  prisoners  McGehan  and  Boyle,  by  whom  the 
murder  of  Tost  was  committed  ;  the  other,  secondarily,  for  the 
proof  of  the  causes  and  motives  for  the  commission  of  the  act, 
and  the  privity  of  Carroll  and  Eoarity  as  accessories  before  the 
fact,  and  liable,  therefore,  as  principals,  under  the  180th  section 
of  the  criminal  code  of  March  31,  1860,  and  44:th  section  of  the 
criminal  procedure  act. 

The  chain  of  circumstances  was,  therefore,  double,  having  a 
twofold  relation  to  the  case,  which  made  the  occurrences  after 
the  murder  competent  evidence.  The  facts  which  proved  the 
existence,  purposes  and  practices  of  the  order  known  as  the 
"  Molly  Maguires,"  as  the  means .  of  exhibiting  the  causes  and 
motives  leading  to  the  murder  of  Tost,  and  the  participation  of 
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Carroll  and  Eoaritj  with  McGehan  and  Boyle,  in  the  execution 
of  the  deed,  were  not  necessarily  all  antecedent.  Some  were, 
others  were  not,  but  by  confessions  and  direct  links  were  trace- 
able to  those  having  a  prior  existence.  Hence  the  CTidence  of 
these  subsequent  events,  while  having  no  direct  bearing  on  the 
identification  of  McGehan  and  Boyle  as  the  actual  perpetrators 
of  the  murder,  had  a  strong  and  pertinent  bearing  upon  the 
causes  and  motives  operating  upon  them  in  the  perpetration  of 
the  crime,  and  upon  the  connection  of  Carroll  and  Eoarity  with 
them,  as  participants  in  their  guilt. 

Thus  the  entire  body  of  the  evidence  became  necessary  to 
show  the  conspiracy  which  linked  all  the  prisoners  together,  to 
show  that  they  were  combined  in  the  most  intimate  relations, 
and  in  a  common  purpose,  that  their  subsequent  conduct  and 
confessions  were  thereby  connected  and  made  competent  against 
each  other,  and  that  all  these  combinations  and  purposes  led 
directly  to  the  commission  of  another  murder,  that  of  Jones,  as 
the  return  price  of  the  killing  of  Yost,  which  became  linked  to 
each  other,  as  a  part  of  the  evidence  exhibiting  the  nature  and 
effect  of  the  combination  leading  to  the  killing  of  Yost? 
The  whole  network  of  the  evidence  is  so  complicated,  and 
so  clearly  united  and  connected  together  in  proving  the  guilt 
of  all  the  prisoners,  and  their  motives  and  the  agencies 
employed,  it  is  not  possible  to  strike  out  the  subsequent  facts 
without  destroying  to  a  great  extent  the  unity  and  relevancy 
of  those  whicli  preceded  the  act.  McParlan's  testimony  strongly 
corroborates  Kerrigan's,  and  both  are  sustained  and  supported 
by  other  witnesses  as  to  the  facts,  before,  at  the  time  of,  and 
after  the  murder.  "When  these  two  purposes  of  the  testi- 
mony are  borne  in  mind,  we  see  clearly  that  the  objections 
to  the  evidence  constituting  the  second  and  third  errors,  and 
fourth  to  the  ninth  inclusive,  are  without  weight.  We  must 
look  at  the  real  competency  of  the  evidence  and  not  at  the 
order  of  its  reception ;  and  when  we  find  that  it  was  aU 
finally  competent,  we  will  not  reverse,  because  of  the  time  or 
order  of  its  introduction.  In  this  connection  we  may  notice  that 
part  of  the  offer  set  oiit  in  the  second  assignment  of  error,  in 
which  it  is  stated  that  the  murder  of  Yost  was  to  be  the  price  or 
consideration  of  the  murder  of  John  P.  Jones.  Now,  though 
when  the  murder  of  Yost  was  undertaken,  that  of  John  P.  Jones 
was  not  then  stated  or  understood  to  be  the  consideration  for  it, 
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jet  it  became  an  important  fact  in  the  disclosure  of  the  purposes 
and  practices  of  those  who  participated  in  the  murder  of  Yost, 
and  of  the  nature  and  cu-stoms  of  the  order  to  which  they 
belonged,  which  made  the  murder  of  Jones  a  return  compensa- 
tion for  the  miirder  of  Yost.  The  evidence  under  that  offer  was 
therefore  properly  retained  in  the  case,  and  the  court  committed 
no  error  in  refusing  to  strike  it  out. 

The  relevancy  of  the  evidence  set  out  in  the  assignments  of 
error  down  to  the  sixteenth,  is  made  manifest  by  what  has  been 
said.  The  evidence  is  not  simply  corroborative  of  the  testimony 
of  Kerrigan ;  it  is  to  a  large  extent  confirmatory  and  independent, 
lending  strength  to  those  parts  which  in  themselves  tend  to 
establish  the  guilt  of  the  prisoners.  This  case  is  well  illustrated 
bj  ^sop's  fable  of  the  bundle  of  rods.  One  by  one  each  stick 
may  be  taken  away  and  easily  broken,  but  the  united  fagot 
resists  the  strength  that  would  destroy  it.  The  evidence  being 
properly  before  the  jury,  we  cannot  perceive  that  the  court  com- 
mitted error  in  charging  upon  it. 

The  sentence  of  the  court  of  oyer  and  terminer  is  therefore 
affirmed,  and  the  record  is  ordered  to  be  remitted  for  execution 
of  the  sentence  according  to  law. 


State  v.  Keing. 
(64  Mo.,  591.) 


Homicide  :  Prisoner  shachUd  in  court  —  Evidence  as  to  sanity  —  Error  not 
prejudiciaZ  —  Improper  argument  of  prosecuting  counsel  —  Moral  insanity. 

It  is  error,  for  which  a  conviction  will  be  reversed,  to  keep  the  prisoner 
shackled  in  court  during  his  trial. 

The  contents  of  letters  written  by  the  prisoner  may  be  given  in  evidence  to 
establish  his  sanity,  where  insanity  is  set  up  as  a  defense. 

To  constitute  the  crime  of  murder  in  the  first  degree,  deliberation  and  pre- 
meditation must  be  proven,  and  an  instruction  to  the  jury,  defining  mur- 
der in  the  first  degree,  which  omits  these  elements,  is  erroneous:  State  v. 
Foster,  61  Mo.,  548;  State  v.  Lam,  64  Mo.,  319.  But  where  all  the  evi- 
dence shows  that  the  killing  was  deliberate  and  premeditated,  insanity 
being  the  only  defense  set  up,  the  error  does  not  prejudice  the  prisoner, 
and  is  not  ground  for  reversal. 

The  prosecuting  counsel  has  no  right  to  argue  to  the  jury  that  in  a  doubtful 
case  it  is  safer  to  convict  than  to  acquit,  on  the  ground  that  an  acquittal  is 
final,  but  if  the  defendant  is  wrongfully  convicted  the  conviction  will  be 
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set  aside  in  a  higher  court,  and  the  trial  judge  should  not  permit  such  anci 
argument. 
It  seems  that  moral  as  contradistinguished  from  mental,  insanity,  is  insuffi- 
cient to  relieve  a  party  from  responsibility  for  crime. 

I^APTON,  J.  The  defendant  was  tried  and  convicted  of  murder 
in  the  first  degree,  at  the  Norember  term,  1875,  of  the  criminal 
court  of  St.  Louis,  and  sentenced  to  be  hanged,  but  on  an  appeal 
to  the  court  of  appeals  of  St.  Louis,  the  judgment  was  reversed 
and  a  new  trial  ordered,  and  from  this  last'  judgment  of  reversal 
the  state  appeals  to  this  court. 

As  the  opinions  of  the  court  of  appeals  are  reported  and  pub- 
lished, it  is  unnecessary  to  review  the  ground  upon  which  their 
judgment  of  reversal  is  based,  in  which  we  concur.  The  Eng- 
lish authorities,  to  sustain  the  conclusion  of  the  court  of  appeals^ 
are  referred  to  in  the  opinion,  and  also  in  the  brief  of  the  coun- 
sel for  the  defendant,  in  this  court,  to  which  may  be  added  a 
decision  in  California  {People  v.  Harrington,  42  Cal.,  165), 
referred  to  by  the  attorney-general.  From  all  these  cases  it- 
seems  very  clear  that,  without  some  good  reason  authorizing  the 
criminal  court  to  depart  from  the  general  practice  in  England 
and  in  this  country,  the  shackles  of  the  prisoner,  when  brought 
before  the  jury  for  trial,  should  be  removed. 

"We  have  no  doubt  of  the  power  of  the  criminal  court,  at  the  com- 
mencement, or  during  the  progress  of  a  trial,  to  make  such  orders 
as  may  be  necessary  to  secure  a  quiet  and  safe  one  ;  but  the  facts 
stated  by  the  court  in  this  case,  as  shown  by  the  record,  that  the 
prisoner  had  assaiilted  a  person  in  court,  about  three  months 
before  the  term  at  which  he  was  tried,  would  hardly  authorize 
the  court  to  assume  that,  on  his  trial  for  life,  he  would  be  guilty 
of  similar  outrages.  There  must  be  some  reason,  based  on  the 
conduct  of  the  prisoner,  at  the  time  of  the  trial,  to  authorize  so- 
important  a  right  to  be  forfeited. 

"When  the  court  allows  a  prisoner  to  be  brought  before  a  jury 
with  his  hands  chained  in  irons,  and  refuses,  on  his  application,. 
or  that  of  his  counsel,  to  order  their  removal,  the  jury  must 
necessarily  conceive  a  prejudice  against  the  accused,  as  being,  in 
the  opinion  of  the  judge,  a  dangerous  man,  and  one  not  to  be? 
trusted,  even  under  the  surveillance  of  officers.  Besides,  the  con- 
dition of  the  prisoner  in  shackles  may,  to  some  extent,  deprive 
him  of  the  free  and  calm  use  of  all  his  faculties.  "We,  therefore, 
concur  in  the  opinion  of  the  court  of  appeals  on  this  point. 
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We  have  been  unable  to  perceive,  after  a  careful  examination 
of  the  record  touching  that  point,  why  the  court  refused  to  allow 
the  contents  of  defendant's  letters  to  Mrs.  Broemser  to  be  estab- 
lished by  the  witness  called  for  that  purpose,  who  proved  their 
destruction,  and  who  had  read  the  letters.  This  occurred  upon 
the  examination  of  the  second  witness  introduced  by  the  defend- 
ant to  establish  his  defense,  which  was  exclusively  confined  to 
the  proof  of  insanity.  Although  we  have  been  unable  to  find 
any  case  which  decides  precisely  the  question  involved  in  this 
case,  it  seems  to  be  generally  conceded,  that  when  the  question  is 
concerning  the  sanity  or  insanity  of  a  person,  his  acts  and  declar- 
ations previous  to,  and  up  to  the  period  when  his  capacity  for 
action  or  his  responsibility  for  his  acts  is  called  in  question,  and 
even  subsequently,  are  admissible  to  throw  light  on  the  condition 
of  his  intellect  at  the  time  such  acts  or  declarations  occur. 

His  letters  are  certainly  as  valuable  proof  as  his  verbal  declar- 
ations. The  case  of  Wright  v.  Doe  dem.  Taihwm  (7  Ad.  and 
EL,  317),  contains  a  most  elaborate  discussion  of  this  subject,  both 
by  the  judges  of  the  court  of  queen's  bench  and  in  the  exchequer 
chamber.  The  question  in  that  case  was  as  to  the  capacity  of  a 
testator,  and  letters  written  to  him,  and  found  in  his  desk  after 
his  death,  were  ofEered  as  evidence  of  his  sanity  at  the  time  he 
made  his  will,  although  written  twenty  or  thirty  years  before  his 
death. 

A  majority  of  the  judges  in  both  courts  did  not  consider  the 
letters  admissible,  because,  upon  examination  of  the  testimony, 
they  were  of  the  opinion  that  suflScient  evidence  was  not  intro- 
duced to  connect  these  letters  with  any  act  of  the  testator  recog- 
nizing their  reception.  A  minority  of  the  judges  in  both  courts, 
a  separate  opinion  being  delivered  by  each  of  the  judges  in  both 
courts,  thought  the  evidence  sufficient  of  acts  on  the  part  of  the 
testator,  upon  their  reception,  to  authorize  their  introduction. 

All  the  judges  agreed  that,  without  such  connection  being 
established  between  the  letters  and  the  action  of  the  testator 
on  their  reception,  the  letters  were  inadmissible. 

It  will  be  observed  that  the  letters  in  question  were  addressed 
to  the  person  whose  sanity  was  under  consideration.  In  the 
present  case  the  letters  proposed  to  be  introduced  were  written 
hy  the  defendant,  whose  sanity  was  called  in  question,  and  it 
would  seem,  in  such  a  case,  that,  in  the  opinion  of  the  court  who 
decided  the  case  in  Wright  v.   Doe,  there  was  no  question  of 


816  AMERICAN  CRIMINAL  REPORTS. 

their  competency,  as  declarations  of  his,  to  establish  the  condi- 
tion of  his  mind  at  the  time  they  were  written.  And,  if  the 
letters  were  destroyed,  their  contents  could  be  established  by  a 
witness  who  had  read  them.  Of  course,  such  letters  could  be  no 
evidence  of  the  facts  stated  in  them,  and  the  court  should  so 
instruct  the  jury,  as  was  done  by  the  criminal  court  in  the  case 
in  reference  to  other  letters  introduced  which  were  found  on  the 
person  of  the  prisoner  when  arrested. 

The  fifth  instruction  given  by  the  court,  on  the  trial,  was  as 
follows:  ""When  killing  is  done,  not  accidentally  or  by  mis- 
chance, but  willfully,  with  intent  to  kill,  even  though  such 
intent  has  existed  for  but  a  moment  before  the  commission  of 
the  act,  and  with  such  malice  as  I  have  above  defined — ^that  is 
the  willful  doing  of  a  wrong  act  without  just  cause  or  excuse — 
it  is  murder  in  the  first  degree." 

This  instruction,  as  applied  to  murder  in  the  first  degree,  was 
erroneous,  according  to  the  decisions  of  this  court  in  the  case  of 
The  State  v.  Foster,  61  Mo.,  548,  and  The  State  v.  Lane,  64  Mo., 
319.  The  instruction,  however,  as  applied  to  the  facts  of  the 
present  case,  was  immaterial  and  harmless,  since  all  the  evidence 
offered  on  behalf  of  the  defendant,  as  well  as  that  offered  for  the 
state,  proved  that  the  killing  was  premeditated  and  deliberate,  if 
defendant  was  sane.  There  was  no  dispute  on  this  point.  The 
defense  was  based  exclusively  on  the  insanity  of  the  prisoner, 
upon  which  subject  the  instructions  given  by  the  court  are 
admitted  to  have  been  as  favorable  to  the  accused  as  the  law 
justified. 

A  point  has  been  made  in  regard  to  the  propriety  of  certain 
remarks  of  the  circuit  attorney  to  the  jury  in  his  closing  speech, 
which  the  bill  of  exceptions  shows  to  have  been  as  follows :  "  If 
you  wrong  the  accused  by  finding  him  guilty,  that  wrong  can  be 
righted,  because  there  are  two  courts  above  this  in  which  the 
accused  can  have  this  reversed,  the  court  of  appeals  and  the 
supreme  court.  If  you  are  not  justified  in  finding  this  man 
guilty,  it  is  in  their  power  to  rectify  any  error,  while  if,  on  the 
other  hand,  you  turn  the  murderer  loose  in  the  community,  no 
matter  how  frail  might  be  the  foundation  on  which  you  do  it, 
and  how  frail  may  be  the  scaffolding,  it  takes  him  forever  in  the 
light  of  freedom  again,  and  you  will  make  a  wound  in  this  com- 
munity that  will  never  be  healed." 

The  statement   that  the   higher  courts  referred  to  had  the 
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power  to  review  the  finding  of  the  jury  on  the  weight  of  evi- 
dence, was  calculated  to  induce  the  jury  to  disregard  their 
responsibility.  It  is  unnecessary  to  decide  whether  such  remarks 
from  the  counsel  for  the  state  would  require  the  judge  to  grant 
a  new  trial,  on  their  being  brought  to  his  attention  in  a  motion 
for  that  purpose,  since  in  this  case  a  new  trial  has  already  been 
determined  on.  The  judge  presiding  at  the  trial,  in  our  opinion, 
should  not  have  permitted  such  remarks  to  be  made  on  the  close 
of  the  argument,  without  a  prompt  correction.  They  were  prob- 
ably made  through  inadvertence  and  in  the  excitement  of  argu- 
ment, and  we  merely  notice  them  to  observe  their  impropriety. 
The  circuit  attorney  represents  the  state,  and  it  is  presumable 
that  the  state  has  no  wish  to  convict  or  punish  an  innocent  man. 
He  is  employed  to  see  that  the  laws  against  criminals  are 
enforced,  but  he  is  not  required  to  avail  himself  of  his  privilege 
of  concluding  the  argument  before  the  jury,  to  state  propositions 
of  law  which  are  clearly  untenable,  with  a  view  to  influence  the 
jury  in  the  verdict. 

This  was  not  a  case  involving  property,  but  a  proceeding 
involving  life,  and  the  remarks  of  the  court  in  the  case  of  Lloyd 
V.  H<jmibal  <&  St.  Joseph  Railroad  Co.,  53  Mo.,  514,  must  be 
modified  in  their  application  to  cases  involving  life  or  liberty. 

As  this  case  is  remanded  for  a  new  trial,  we  decline  to  express 
any  opinion  on  the  weight  of  th^  testimony.  That  there  was 
some  evidence  of  insanity,  seems  conceded  by  the  court  which 
tried  the  case  and  instructed  the  jury  on  that  subject.  Whether 
the  defendant  was  incapable  of  distinguishing  between  right  and 
wrong,  is  a  question  for  the  jury  who  will  hereafter  try  him. 
The  instructions  on  this  subject  were  as  favorable  to  the  prisoner 
as  the  law  warranted,  since  what  is  called  moral,  as  contradistin- 
guished from  mental  insanity,  is  conceded  to  be  insufiicient  to 
relieve  a  party  from  responsibility  for  crime. 

The  judgment  of  the  court  of  appeals,  ordering  a  new  trial,  is 
affirmed. 

KoTB.— In  Ferguson  v.  State  (49  Ind.,  33),  and  State  e.  Smith  (75  N.  C,  806), 
convictions  were  reversed  on  account  of  the  use  of  improper  language  by  the 
prosecuting  counsel  in  his  address  to  the  jury,  which  the  trial  court  on  motion 
had  refused  to  restrain.  Both  of  these  cases  are  reported  in  full  in  1  Am. 
Crim.  Rep.,  pp.  580  and  582. 
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RuNTAN  V.  State. 
(57  Ind.,  80.) 

HomciDB:    Self-defense  —  Necessity  of  retreating  —  Use  of  deadly  weapons  — 
Opinion  on  the  facts. 

The  ancient  doctrine  which  required  an  assailed  person,  tinder  all  circum- 
stances, to  retreat  as  far  as  he  could  with  safety  and  avoid,  if  he  possibly 
could,  the  necessity  of  talcing  human  life  in  defense  of  his  own  life  or  in 
the  protection  of  his  person  from  great  bodily  harm,  has  been  greatly 
modified  by  modern  deciaons.  The  weight  of  authority  now  is,  that 
when  a  person,  being  without  fault  in  a  place  where  he  has  a  right  to  be, 
is  violently  assaulted,  he  may,  without  retreating,  repel  force  by  force, 
and  if,  in  the  reasonable  exercise  of  his  right  of  self-defense,  his  assailant 
is  killed,  he  is  justifiable. 

On  the  facts  of  this  case  it  is  considered  by  the  court  that  there  was  no  evi- 
dence tending  to  show  that  it  was  the  duty  of  the  accused  to  retreat 
before  defending  himself. 

ISTiBLACK,  J.  At  the  February  term,  A.  D.  1877,  of  the  Henry 
circuit  court,  the  appellant,  John  E.unyan,  was  indicted  and  tried 
for  the  murder  of  one  Charles  Pressnal.  He  was  convicted  of 
manslaughter,  and  sentenced  to  the  state  prison  for  the  term  of 
eight  years. 

From  the  evidence,  as  it  comes  to  us  in  the  record,  it  appears 
that  the  appellant,  who  resided  two  or  three  miles  from  that 
place,  went  to  l^ewcastlo,  in  the  county  of  Henry,  in  company 
with  some  other  persons,  on  the  7th  day  of  November,  1876, 
being  the  day  of  the  last  presidential  election,  for  the  purpose  of 
casting  his  vote.  During  the  day,  one  John  Spell,  a  large  and 
vigorous  man,  had  an  altercation  with  the  appellant,  during 
•  which  the  said  Spell  used  harsh,  opprobrious  and  threatening 
language.  Afterwards,  during  the  afternoon,  the  said  Spell,  on 
one  or  two  other  occasions,  used  other  angry  and  threatening 
language  to  the  appellant.  Sometime  in  the  afternoon,  the 
appellant,  whose  right  arm  was  so  crippled  that  he  had  not  full 
and  free  use  of  it,  went  to  an  acquaintance  of  his,  who  lived  near 
by,  and  borrowed  a  pistol,  saying  that  Spell  was  threatejiing  him 
and  following  him  up,  and  that  he  wanted  to  be  able  to  defend 
himself  in  case  he  was  attacked.  After  dark  that  evening,  the 
appellant,  with  some  of  his  friends,  went  across  to  the  place  of 
voting  to  get  some  election  news,  if  they  could,  before  leaving 
for  home.     The  appellant  stopped  on  the  sidewalk,  near  the 
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•voting  place,  and  leaned  himself  against  the  wall  of  an  adjacent 
huilding.  While  standing  in  that  position  he  was  approached 
by  one  Benjamin  F.  Moore,  a  constable  of  the  township  and  an 
■assistant  marshal  of  the  town,  who  commenced  a  quarrel  with 
him,  using  angry,  threSitening  and  disparaging  language  toward 
him.  While  thus  engaged  with  the  appellant,  Moore  discovered 
one  Henry  Ray,  a  brother-in-law  of  the  appellant,  standing  near 
•by,  a  crowd  having  gathered  around  in  the  mean  time,  and  turned 
on  said  Kay  to  push  him  away  and  out  of  the  crowd.  After 
Moore  thus  turned  away,  the  deceased  rushed  upon  the  appellant 
■and  hit  him  two  or  three  blows ;  the  appellant  thereupon  drew  a 
pistol  from  his  coat  pocket  and  shot  the  deceased,  inflicting  upon 
him  a  mortal  wound,  of  which  he  soon  afterwards,  and  on  the 
■earns  evening,  died. 

This  is  a  brief  outline  of  the  circumstances  connected  with  the 
-killing  of  the  deceased,  as  we  have  tried  carefully  to  make  it 
from  a  voluminous  mass  of  testimony.  A  motion  for  a  new  trial 
was  entered  at  the  proper  time  and  overruled. 

On  the  trial,  the  court,  of  its  own  motion,  gave  to  the  jury  a 
'Series  of  elaborate  and  carefully  prepared  instructions,  in  writing, 
-consisting  of  eighteen  in  number,  to  the  giving  of  each  of  which 
the  defendant  reserved  an  exception.  The  action  of  the  court 
in  giving  these  instructions  was  assigned  as  one  of  the  causes  for 
a  new  trial.  The  defendant,  in  his  brief,  urges  objections  to 
two  only  of  these  instructions,  known  as  number  seven  and  eight 
of  the  series,  and  only  to  so  much  of  them  .as  relates  to  the  sup- 
posed duty  of  a  person  to  retreat  when  assailed,  before  taking 
the  life  of  his  assailant. 

In  instruction  number  seven,  the  court  commences  by  saying: 
^'  The  law  gives  to  every  man  the  right  of  self-defense.  •  This 
means  that  a  man  may  defend  his  life,  and  may  defend  his  per- 
son from  great  bodily  harm.  He  may  repel  force  by  force,  and 
he  may  resort  to  such  force  as,  under  the  circumstances  sur- 
rounding him,  may  reasonably  seem  necessary  to  repel  the  attack 
■upon  him,  and,  in  his  defense,  he  may  even  go  to  the  extent 
of  taking  the  life  of  his  assailant.  The  law,  however,  is  tender 
of  human  life,  and  ■v^ill  not  suffer  the  life  even  of  an  assailant 
and  wrong-doer  to  be  taken,  unless  the  assault  is  of  such  a  char- 
acter as  to  make  it  appear  reasonably  necessary  to  the  assailed  to 
take  life  in  defense  of  his  own  life,  or  to  protect  his  person  from 
^great  bodily  harm.     And  if  the  person  assailed  can  protect  his 
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life  and  his  person  by  retreating,  it  is  his  duty  to  retreat,  and  thus 
avoid  the  necessity  of  taking  liuman  life.  Do  not  understand 
me,  gentlemen,  to  say,  that  retreat  is  always  necessary  before  the 
party  assailed  may  take  life  in  his  defense.  Ketreat  might  be 
perilous  or  impossible,  and  might  tend  only  to  increase  the  dan- 
ger. If  the  assault  is  of  such  a  character  that  it  reasonably 
appears  to  the  party  assaulted  that  retreat  can  not  be  made  so  as- 
to  protect  his  life  or  his  person  from  great  bodily  harm,  then 
retreat  is  not  required." 

The  court,  further  on,  in  the  same  instruction,  after  discussing 
the  right  of  a  pereon  to  defend  himself  in  the  use  and  enjoyment 
of  the  public  highways,  including  the  streets  of  towns  and  cities, 
and  other  contingencies  in  which  the  law  permits  human  life  to 
be  taken  in  self-defense,  adds  :  "  And  before  a  man  can  take  life 
in  self-defense,  he  must  have  been  closely  pressed  by  his  assailant, 
and  must  have  retreated  as  far  as  he  safely  or  conveniently  could, 
in  good  faith,  with  the  honest  intent  to  avoid  the  violence  of 
the  assailant." 

We  do  not  copy  the  instruction  entire,  as  it  is  of  great  length, 
and  includes  other  legal  propositions  to  which  the  defendant 
makes  no  objection.  That  portion  of  the  instruction  last  above 
quoted,  clearly  does  not  state  the  law  of  self-defense  correctly,  a& 
it  is  now  recognized  by  the  general  drift  of  the  American  author- 
ities. 1  Bishop  on  Criminal  Law,  5th  edition,  section  865,  says : 
"  This  right  of  self-defense  is  commonly  stated  in  the  American 
cases  thus :  If  the  person  assaulted,  being  himself  without  fault, 
reasonably  apprehends  death  or  great  bodily  harm  to  himself, 
unless  he  kills  the  assailant,  the  killing  is  justifiable."  Numer- 
ous cases  are  cited  by  him  in  support  of  that  position.  See,  also. 
Creek  v.  The  State,  24  Ind.,  151 ;  Rioks  v.  The  State,  51  Ind., 
407 ;  Wall  v.  The  StaU,  51  Ind.,  453. 

In  the  case  of  Creelc  v.  The  State,  above  cited,  it  was  held 
that  retreat  is  not  always  a  condition  which  must  precede  the 
right  of  self  defense.  Wharton  on  Criminal  Law,  vol.  2,  section 
1019,  says  :  "  A  man  may  repel  force  by  force  in  the  defense  of 
his  pei-son,  habitation  or  property,  against  one  or  many  wlio 
manifestly  intend  and  endeavor,  by  violence  or  surprise,  to  com- 
mit a  known  felony  on  either.  In  such  a  case  he  is  not  obliged 
to  retreat,  but  may  pursue  his  adversary  till  he  find  himself  out 
of  danger ;  and  if,  in  a  conflict  between  them,  he  happen  to  kill. 
such  killing  is  justifiable.     The  right  of  self-defense  in  cases  of 
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this  kind  is  founded  on  the  law  of  nature,  and  is  not,  nor  can  be, 
superseded  by  any  law  of  society.  *  *  *  The  right  extends 
to  the  protection  of  the  person  from  great  bodily  harm." 

A  very  brief  examination  of  the  American  authorities  makes 
it  evident  that  the  ancient  doctrine,  as  to  the  duty  of  a  person 
assailed  to  retreat  as  far  as  he  can,  before  he  is  justified  in  repel- 
ling force  by  force,  has  been  greatly  modified  in  this  country, 
and  has  with  us  a  much  narrower  application  than  formerly. 
Indeed,  the  tendency  of  the  American  mind  seems  to  be  very 
strongly  against  the  enforcement  of  any  rule  which  requires  a 
person  to  flee  when  assailed,  to  avoid  chastisement  or  even  to 
save  human  life,  and  that  tendency  is  well  illustrated  by  the 
recent  decisions  of  our  courts,  bearing  on  the  general  subject  of 
the  right  of  self-defense. 

The  weight  of  modem  authority,  in  our  judgment,  establishes 
the  doctrine  that,  when  a  person,  being  without  fault  and  in  a 
place  where  he  has  a  right  to  be,  is  violently  assaulted,  he  may, 
without  retreating,  repel  force  by  force,  and  if,  in  the  reasonable 
exercise  of  his  right  of  self-defense,  his  assailant  is  killed,  he  is 
justifiable.  Whatever  may  have  been,  or  now  is,  the  true  rule 
in  such  a  case,  we  think  the  instruction  from  which  we  have 
quoted,  whether  considered  in  its  separate  parts  or  taken  alto- 
gether, laid  too  much  stress  on  the  duty  of  a  party  when  assailed 
to  retreat,  before  attempting  to  repel  force  by  force,  and  thus 
prescribed  too  rigid  a  rule  as  applicable  to  the  case  at  the  bar. 

As  we  construe  the  evidence  before  us,  we  are  inclined  to  the 
opinion  that  the  question  of  the  defendant's  duty  to  retreat  when 
he  was  assailed  was  not  fairly  involved  in  this  case,  when  it 
went  to  the  jury. 

The  defendant  was  already  standing  practically  against  a  wall, 
and  surrounded  by  a  crowd  of  persons,  some  of  whom,  at  least, 
were  unfriendly  to  him.  While  standing  in  that  position,  he 
was  first  approached  by  one  person  in  an  angry  and  threatening 
manner,  and,  when  that  person's  back  was  turned,  he  was 
assaulted  by  another.  It  seems  to  us  that  the  real  question  in 
the  case,  when  it  was  given  to  the'  jury,  was,  was  the  defendant, 
under  all  the  circumstances,  justified  in  the  use  of  a  deadly 
weapon  in  repelling  the  assault  of  the  deceased  ?  We  mean  by 
this,  did  the  defendant  have  reason  to  believe,  and  did  he  in 
fact  believe,  that  what  he  did  was  necessary  for  the  safety  of  his 
own  life  or  to  protect  him  from  great  bodily  harm  ?  On  that 
Vol.  II.— 21 
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question  the  law  is  simple  and  easy  of  solution,  as  has  been 
already  seen  from  the  authorities  cited  above. 

In  our  opinion,  the  court  erred  in  giving  the  instruction  num- 
bered seven  to  the  jury,  and,  for  that  reason,  the  judgment  will 
have  to  be  reversed. 

We  regard  instruction  number  eight  as  obnoxious,  to  some 
extent,. to  the  same  objection  urged  against  number  seven,  but 
we  do  not  think  it  necessary  to  set  it  out,  or  further  notice  it 
here,  in  addition  to  what  has  already  been  decided.  Other 
questions  were  reserved  on  the  trial,  and  are  presented  to  us  by 
the  record,  but  as  they  may  not  again  arise  in  the  cause,  we 
deem  it  unnecessary  to  pass  upon  them  now. 

The  judgment  is  reversed,  and  the  case  remitted  for  a  new 
trial.  The  clerk  will  issue  the  necessary  notice  for  the  return  of 
the  defendant. 

Petition  for  a  rehearing  overruled. 


State  v.  Elliott. 
(45  Iowa,  486.) 


Homicide:  Challenge  to  juror  —  Dying  declarations  —  Eeligious  views  of 
deceased — Evidence — Threats  by  deceased  not  communicated  to  prisoner. 

An  erroneous  overruling  of  a  challenge  for  cause,  is  not  reversible  error 
unless  the  prisoner  exhausted  his  peremptory  challenges,  and  is  thus  pre- 
vented from  getting  rid  of  the  obnoxious  juror  by  a  peremptory  challenge. 

Where  dying  declarations  are  offered  in  evidence,  it  is  the  province  of  the 
court  to  decide  upon  their  competency;  and  where,  before  they  are  intro- 
duced, the  respondent  offers  to  prove  that  at  the  time  the  supposed  dying 
declarations  were  made  the  deceased  did  not  believe  he  was  going  to  die, 
it  is  the  duty  of  the  court  to  hear  this  evidence  and  decide  the  question 
of  fact  before  admitting  the  declarations. 

Where  dying  declarations  are  admitted  in  evidence,  the  respondent  has  the 
right  to  show  that  the  deceased  did  not  believe  in  God,  or  in  a  future 
state.  The  declarations  cannot  be  excluded  on  this  ground,  but  this  proof 
is  material  as  affecting  their  credibility. 

Circumstances  tending  to  show  hostility  toward  the  defendant,  on  the  part  of 
the  deceased,  and  threats  made  by  the  deceased  against  the  defendant, 
but  not  communicated  to  him;  held,  properly  excluded  under  the  evidence 
in  this  case. 

Day,  Ch.  J.  I.  Three  persons,  called  as  jurors.  Slaughter, 
Chance  and  "Wright,  were,  upon  their  examination  as  to  their 
qualifications  as  jurors,  challenged  for  cause  by  the  defendant. 
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The  challenge  was  overruled.  The  abstract  shows  that  Slaughter 
and  Chance  were  challenged  peremptorily.  The  abstract  does 
not  show  that  Wright  was  so  challenged,  and  it  does  not  appear 
whether  or  not  he  served  upon  the  jury,  but  the  jury  was 
accepted  by  the  defendant  without  exhausting  the  peremptory 
challenges  to  which  he  was  entitled.  If,  then,  "Wright  was 
allowed  to  serve  upon  the  jury,  it  was  by  the  defendant's  volun- 
tary act.  If  the  ruling  of  the  court  in  overruling  the  challenges 
for  cause  was  error,  it  was  error  without  prejudice.  If  defend- 
ant had  exhausted  all  his  peremptory  challenges,  a  very  different 
question  would  be  presented :    State  v.  Davis,  41  Iowa,  311. 

II.  No  person  was  present  at  the  time  the  wound  was  inflicted 
upon  Bold,  of  which  he  subsequently  died.  The  principal  evi- 
dence against  the  defendant  consists  in  the  dying  declarations  of 
deceased.  The  state  introduced  T.  J.  Caldwell,  a  surgeon,  who 
was  called  to  attend  Bold.  He  testified  as  to  his  condition,  and  his 
belief  that  his  dissolution  was  approaching.  He  was  then  asked 
to  state  what  Bold  said  in  regard  to  who  shot  him,  or  who 
inflicted  the  wound  on  him.  The  defendant  objected,  and  then 
offered  to  prove  to  the  court,  by  competent  testimony,  that  at 
the  time  of  making  the  declaration  the  deceased  did  not  believe 
that  he  was  about  to  die,  but  expected  to  recover  from  the  wound, 
and  the  defendant  asked  the  court  to  be  permitted,  at  this  stage 
of  the  proceeding,  to  introduce  his  evidence  touching  the  mat- 
ters made  in  his  offer,  for  the  purpose  of  testing  the  competency 
of  the  declarations  of  deceased.  The  court  refused  to  admit 
this  testimony,  and  permitted  the  declarations  of  deceased  to  be 
introduced.  In  this  action  we  think  the  court  erred.  It  is  the 
province  of  the  court  to  determine  the  competency  of  the 
declaration  offered.  In  Greenleaf  on  Evidence,  section  160,  it  is 
said :  "  The  circumstances  under  which  the  declarations  were 
made,  are  to  be  shown  to  the  judge,  it  being  his  province,  and 
not  that  of  the  jury,  to  determine  whether  they  are  admissible." 
The  cases  uniformly  hold  that  the  competency  of  such  testimony 
is  to  be  determined  by  the  judge,  in  view  of  all  the  surrounding 
and  attendant  circumstances :  JfoDaniel  v.  The  State,  8  Sm. 
and  M.,  401 ;  Jlill  v.  The  Commonwealth,  2  Gratt.,  594 ;  Com- 
monwealth V.  Williams,  2  Ashm.,  69 ;  Hex  v.  Spilsbury,  7  C. 
and  P.,  187 ;  Hex  v.  Bonner,  6  C.  and  P.,  386 ;  Bex  v.  Rucks, 
1  Stark.  Kep.,  521. 

The  court  does  not  discharge  this  duty  by  simply  hearing  the 
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evidence  prpduced  upon  the  part  of  the  state.  Evidence,  if 
offered,  should  be  received  upon  the  part  of  the  defendant,  and 
it  should  be  weighed  upon  the  determination  of  the  question  of 
admissibility.  The  declarations  of  a  dying  man  are  admitted  on 
a  supposition  that  in  his  awful  situation,  on  the  confines  of  a 
future  world,  he  had  no  motive  to  misrepresent,  but,  on  the  con- 
trary, the  strongest  motives  to  speak  without  disguise  and  with- 
out malice :  Koscoe's  Criminal  Evidence,  p.  35.  Before  the 
judge  decides  the  question  of  admissibility,  he  hears  all  the 
deceased  said  respecting  the  danger  in  which  he  considered  him- 
self, and  he  should  be  satisfied  that  the  declaration  was  made 
under  an  inipression  of  almost  immediate  dissolution.  It  is  not 
enough  that  the  deceased  thinks  he  shall  ultimately  never  recover : 
Phillips  on  Evidence,  Cowen  and  Hill's  Notes,  part  1,  page  252. 
In  the  same  volume  it  is  said,  page  253,  "  We  see  that  compe- 
tency is  a  question  of  fact  for  the  court,  as  in  other  cases.  They 
are  to  find  upon  it  as  the  jury  do  upon  the  main  case,  taking  into 
view  all  the  circumstances  calculated  to  prove  and  disprove  that 
despair  of  life  which  shall  be  equivalent  to  a  sworn  obligation." 
And  upon  page  254,  it  is  said  :  "  Upon  this  question  of  fact  no 
rule  can  be  adopted  which  will  reach  every  variety  of  detail. 
The  court  try  the  competency  of  the  deceased  as  the  jury  do  his 
credibility,  and  the  decision  in  either  case  on  a  confiict  of  testi- 
mony, must  be  final."  We  are  satisfied  that  the  court  ought  to 
have  inquired  into  all  the  circumstances  attending  the  declara- 
tions, and  to  have  heard  the  testimony  offered  by  the  defendant, 
before  determining  that  the  declarations  were  competent,  and 
permitting  them  to  go  to  the  jury. 

III.  The  defendant  offered  to  prove,  as  affecting  the  admissi- 
bility of  the  declarations  of  deceased,  that  he  was  a  materialist, 
and  that  he  believed  in  no  God  or  future  conscious  existence. 
The  proposed  proof  was  not  competent  for  the  purpose  of  affect- 
ing the  admissibility  of  the  dying  declarations.  If  Bold  had 
been  alive,  he  would  have  been  a  competent  witness,  although  a 
disbeliever  in  God  and  a  future  state.  Every  human  being  of 
sufficient  capacity  to  understand  the  obligation  of  an  oath,  is  a 
competent  witness  in  this  state :    Code,  §  3636. 

lY.  The  defendant,  however,  when  he  came  to  make  out  his 
defense,  offered  to  prove  the  foregoing  facts,  as  affecting  the 
credibility  of  the  declarations  of  deceased,  and  the  evidence  was 
not  admitted  for  this  purpose.     In  this  there  was  error.     Under 
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the  common  law,  persons  insensible  to  the  obligation  of  an  oath, 
from  defect  of  religious  sentiment  and  belief,  were  incompetent 
to  testify  as  witnesses.  The  very  nature  of  an  oath  presupposes 
that  the  witness  believes  in  the  existence  of  an  Omniscient 
Supreme  Being,  the  rewarder  of  truth,  and  avenger  of  falsehood. 
Atheists,  therefore,  and  all  infidels,  that  is,  all  those  who  profess 
no  religion  that  can  bind  their  consciences  to  speak  truth,  are,  at 
common  law,  rejected  as  incompetent  to  testify :  1  Greenleaf, 
section  368.  Our  Code,  section  3637,  provides  :  "  Facts  which 
have  heretofore  caused  the  exclusion  of  testimony  may  still  be 
shown  for  the  purpose  of  lessening  its  credibilty."  If  Bold  had 
been  offered  as  a  witness,  it  is  very  clear  that  the  proposed  proof 
would  have  been  competent  for  the  purpose  of  affecting  his 
credibility. 

But  dying  declarations  are  open  to  direct  contradiction  in  the 
same  manner  as  any  other  part  of  the  case  for  the  prosecution, 
and  the  prisoner  is  at  liberty  to  prove  that  the  deceased  was  not 
of  such  a  character  as  was  likely  to  be  impressed  with  a  religious 
sense  of  his  approaching  dissolution,  and  that  no  reliance  is  to  be 
placed  on  his  dying  declarations  :  Koscoe's  Criminal  Evidence, 
page  35. 

V.  Against  the  objection  of  defendant,  the  court  per- 
mitted an  affidavit  made  by  John  N.  Bold,  before  Lemuel  "War- 
ford,  a  justice  of  the  peace,  to  be  offered  in  evidence.  The  evi- 
dence shows  that  Bold  gave  Warford  the  substance  of  the  affi- 
davit, and  "Warford  shaped  it.  About  two-thirds  of  it  is  in  the 
language  of  Bold,  and  the  balance  is  in  the  language  of  "War- 
ford. It  was  not  read  over  to  Bold  after  he  signed  it.  As  the 
statement  was  neither  in  the  language  of  deceased,  nor  read  over 
to  him  before  he  signed  it,  we  think  it  was  inadmissible. 

"VI.  The  court  rejected  proof  by  defendant  tending  to  show 
that  Bold  had  poisoned  defendant's  flour,  attempting  thereby  to 
poison  defendant  and  his  family.  We  think  there  was  no  error 
in  rejecting  this  testimony. 

VII.  The  court  refused  to  permit  defendant  to  prove  acts  and 
conduct  of  defendant  showing  that  he  was  very  much  afraid  of 
Bold,  and  sought  to  get  away  from  and  avoid'  him.  There  was 
no  error  in  this  ruling. 

YIII.  Evidence  of  threats  made  by  deceased  against  the 
•defendant,  but  not  communicated  to  defendant,  was  rejected. 
There  was  proof  of  threats,  however,  which  were  communicated, 
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which  brings  the  case  fully  within  the  principle  of  Stale  v.  Woodr 
son,  41  Iowa,  424,  and  renders  the  ruling,  if  erroneous,  error 
without  prejudice.  But  as  the  question  will  probably  arise  upon 
the  re-trial,  we  deem  it  proper  to  determine  it  now.  The  decided 
weight  of  authority  holds  that  threats  uncommunicated  are  inad- 
missible. See  Com.  v.  Frengom,  44  Penn.,  586 ;  Newcomb  v. 
State,  37  Miss.,  383  ;  Powell  v.  State,  19  Ala.,  577 ;  CoJcer  v. 
State,  20  Ark.,  53 ;  Atkins  v.  State,  16  Ark.,  568  ;  Gmgo  v. 
State,  29  Geo.,  470 ;  State  v.  Dumjphey,  4  Minn.,  438 ;  State  v. 
Gregor,  21  La.  Ann.,  473 ;  State  v.  Jackson,  17  Miss.,  544.  The 
only  exception  to  the  rule  seems  to  be  that,  where  evidence  had 
been  given  making  it  a  question  whether  the  defendant  had  per- 
petrated the  act  in  defense  of  his  person  against  an  attempt  to 
murder  him,  or  inflict  some  great  bodily  harm  upon  him,  violent 
threats  made  by  deceased  against  the  defendant  a  short  time 
before  the  occurrence,  may  be  proved,  though  not  communicated : 
Stokes  V.  The  People,  53  N.  Y.,  164.  The  threats  offered  to  be 
proved  in  this  case,  do  not  fall  within  this  principle.  "We  think 
they  were  properly  rejected. 

IX.  The  defendant  asked  fifty-three  instructions,  all  of  which 
were  refused.  The  court  gave  thirty-five  instructions.  Many 
objections  are  urged  to  the  instructions  given,  and  to  the  refusal 
to  give  those  asked.  It  would  extend  this  opinion  to  an  undesir- 
able length  were  we  to  take  up  and  consider  seriatim  all  these 
objections.  The  charge  of  the  conrt  is  very  full,  clear  and 
explicit,  and,  taken  together,  very  fairly  presents  the  law  of  the 
case.  If  any  portion  of  it  fails  to  sufficiently  qualify  or  extend 
the  doctrines  presented,  it  is  likely  that  the  learned  judge  who 
tried  the  case  will  himself  make  the  proper  corrections  upon  the 
retrial. 

For  the  errors  discussed,  the  judgment  is  reversed. 


State  v.  Haedie. 

(47  Iowa,  Qi7.) 

Homicide:    Manslaughter — Oriminal  carelessness  in  use  of  a  revolver — Instrua- 

lions  to  jury. 

It  appeared  that  the  defendant,  intending  merely  to  frighten  the  deceased, 
discharged  a  revolver  at  her  and  inflicted  a  mortai  wound.  The  revol- 
ver had  one  load  in  it,  but  the  defendant  had  reason  to  believe,  and 
did  believe,  that  it  would  not  go  ofE.     Held,  that  on  such  facts  no  jury 
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would  be  warranted  in  finding  that  a  man  of  ordinary  prudence  could  so 
conduct  himself,  and  that  a  request  to  charge,  based  on  that  assumption, 
was  properly  refused. 
The  court  charged  the  jury  as  follows :  ' '  And  in  this  case  I  submit  to  you  to 
find  the  facts  of  recklessness  and  carelessness  under  the  evidence;  and  if 
you  find  that  the  death  of  the  party  was  occasioned  through  the  recklessness 
and  carelessness  of  the  defendant,  then  you  should  convict  him  (t.  e.,  of 
manslaughter),  and,  if  not,  you  should  acquit.  And  by  this  I  do  not 
mean  that  defendant  is  to  be  held  to  the  highest  degree  of  care  and  pru- 
dence in  handling  a  dangerous  and  deadly  weapon,  but  only  such  care  as 
a  reasonably  prudent  man  should  and  ought  to  use  under  like  circum- 
stances, and  if  he  did  not  use  such  care  he  should  be  convicted,  other- 
wise he  should  be  acquitted."  Held,  that  this  instruction  was  quite  as 
favorable  as  the  defendant  was  entitled  to. 

RoTHEocK,  Ch.  J.  I.  It  appears,  from  the  evidence,  that 
the  defendant  was  a  boarder  in  the  family  of  one  Gantz, 
who  is  his  brother-in-law.  On  the  day  of  the  homicide  defend- 
ant was  engaged  in  varnishing  furniture.  Mrs.  Sutfen,  a  neigh- 
bor, called  at  the  house,  and,  after  some  friendly  conversation, 
she  went  into  the  kitchen.  When  she  came  back  defendant 
picked  up  a  tack  hammer  and  struck  on  the  door.  She  said, 
"My  God,  I  thought  it  was  a  revolver."  A  short  time  after- 
wards she  went  into  the  yard  to  get  a  kitten.  Defendant  said  he 
would  frighten  her  with  the  revolver  as  she  came  in.  He  took 
a  revolver  from  a  stand-drawer  and  went  out  of  the  room,  and 
was  in  the  kitchen  when  the  revolver  was  discharged.  He 
immediately  came  in  and  said  to  Mrs.  Gantz,  his  sister,  "My 
God,  Hannah,  come  and  see  what  I  have  done."  His  sister  went 
out  and  found  Mrs.  Sutfen  lying  on  the  sidewalk  at  the  side  of  the 
house,  with  a  gun-shot  wound  in  the  head,  and  in  a  dying  condi- 
tion. A  physician  was  immediately  called  and  made  an  examina- 
tion of  the  deceased,  took  the  revolver  from  the  defendant,  and 
informed  him  that  nothing  could  be,  done  for  the  deceased, 
whereupon  the  defendant  became  violent,  said  the  shot  was  acci- 
dental, and  exclaimed  several  times  that  he  would  kill  himself. 
It  became  necessary  to  secure  him,  which  was  done  by  tying 
him  with  ropes. 

The  revolver  had  been  in  the  house  for  about  five  years.  It 
was  found  by  Gantz  in  the  road.  There  was  one  load  in  it  when 
found.  Some  six  months  after  it  was  found,  Gantz  tried  to  shoot 
the  load  from  it  and  it  would  not  go  off.  He  tried  to  punch  the 
load  out,  but  could  not  move  it.  Pie  then  laid  it  away,  thinking 
it  was  harmless. 
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The  defendant  was  about  the  house  and  kne^  the  condition  of 
the  revolver.  Upon  one  occasion  Gantz  said  he  would  try  to 
kill  a  cat  with  the  revolver.  The  defendant  being  present,  said 
he  would  not  be  afraid  to  allow  it  to  be  snapped  at  him  all  day. 
The  revolver  remained  in  the  same  condition  that  it  was  when 
found,  no  other  load  having  been  put  into  it,  and  it  was  consid- 
ered by  the  family,  as  well  as  defendant,  as  entirely  harmless. 

The  foregoing  is  the  substance  of  all  the  evidence. 

The  state  did  not  claim  that  the  defendant  was  guilty  of  mur- 
der, but  that  he  was  guilty  of  manslaughter,  because  of  criminal 
carelessness.  The  defendant  insisted  that  there  was  no  such 
carelessness  as  to  render  the  act  criminal,  and  that  it  was  homi- 
cide by  misadventure,  and  therefore  excusable. 

The  court  instructed  the  jury  as  follows :  "  5.  And  on  the 
charge  of  manslaughter,  I  instruct  you  that  if  the  defendant 
used  a  dangerous  and  deadly  weapon,  in  a  careless  and  reckless 
manner,  by  reason  of  which  instrument  so  used  he  killed  the 
deceased,  then  he  is  guilty  of  manslaughter,  although  no  harm 
was  in  fact  intended."  Other  instructions  of  like  import  were 
given,  and  the  question  of  criminal  carelessness  was  submitted  to 
the  jury  as  follows :  "  8.  And  in  this  case  I  submit  to  you  to 
find  the  facts  of  recklessness  and  carelessness  under  the  evidence, 
and  if  you  find  that  the  death  of  the  party  was  occasioned 
through  recklessness  and  carelessness  of  the  defendant,  then  you 
should  convict  him,  and,  if  not,  you  should  acquit.  And  by 
this  I  do  not  mean  that  defendant  is  to  be  held  to  the  highest 
degree  of  care  and  prudence  in  handling  a  dangerous  and  deadly 
weapon,  but  only  such  care  as  a  reasonably  prudent  man  should 
and  ought  to  use  under  like  circumstances ;  and  if  he  did  not 
use  such  care  he  should  be  convicted ;  otherwise  he  should  be 
acquitted." 

There  can  be  no  doubt  that  the  instructions  given  by  the  court 
embody  the  correct  rule  as  to  criminal  carelessness  in  the  use  of 
a  deadly  weapon.  Counsel  for  defendant  insist  that  the  instruc- 
tions of  the  court  do  not  go  far  enough,  and,  upon  the  trial, 
asked  that  the  court  give  to  the  jiiry  the  following  instruction : 

"  3.  Although  the  deceased  came  to  her  death  from  the  dis- 
charge of  a  pistol  in  the  hands  of  the  defendant,  yet,  if  the 
defendant  had  good  reason  to  believe,  and  did  believe,  that  the 
pistol  which  caused  her  death  was  not  in  any  manner  dangerous, 
but  was  entirely  harmless,  and  if  he  did  nothing  more  than  a 
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man  of  ordinary  prudence  and  caution  might  have  done  under 
like  circumstances,  then  the  jury  should  find  him  not  criminally 
liable,  and  should  acquit." 

This  instruction,  and  others  of  like  import,  were  refused  by 
the  court,  and  we  think  the  ruling  was  correct. 

That  the  revolver  was,  in  fact,  a  'deadly  weapon,  is  conclu- 
sively shown  by  the  terrible  tragedy  consequent  upon  defend- 
ant's act  in  firing  it  ofE.  If  it  had  been,  in  fact,  unloaded,  no 
homicide  would  have  resulted,  but  the  defendant  would  have 
been  justly  censurable  for  a  most  reckless  and  imprudent  act,  in 
frightening  a  woman  by  pretending  that  it  was  loaded,  and  that 
he  was  about  to  discharge  it  at  her. 

No  jury  would  be  warranted  in  finding  that  men  of  ordinary 
prudence  so  conduct  themselves.  On  the  contrary,  such  con- 
duct is  grossly  reckless  and  reprehensible,  and  without  palliation 
or  excuse.  Human  life  is  not  to  be  sported  with  by  the  use  of 
fire-arms,  even  though  the  person  using  them  may  have  good 
reason  to  believe  that  the  weapon  used  is  not  loaded,  or  that, 
being  loaded,  it  will  do  no  injury.  When  persons  engage  in 
such  reckless  sport  they  should  be  held  liable  for  the  consequence 
of  their  acts. 

II.  It  is  argued  that  the  evidence  does  not  show  the  defend- 
ant guilty  of  criminal  carelessness,  because  it  does  not  appear 
that  the  defendant  pointed  the  pistol  at  the  deceased,  or  how  it 
happened  to  be  discharged.  The  fact  that  defendant  took  the 
weapon  from  the  drawer  with  the  avowed  purpose  of  frighten- 
ing the  deceased,  and  while  in  his  hands  it  was  discharged,  with 
fatal  effect,  together  with  his  admission  that  he  did  the  act,  fully 
warranted  the  jury  in  finding  that  he  purposely  pointed  the 
pistol  and  discharged  it  at  the  deceased. 

AJirmed. 


Cox  V.  People. 

(83111.,  191.) 

Incest:    Attempt  iy  solicitation  —  Statute  construed. 

In  Illinois  a  bare  solicitation  to  commit  incest  is  not  indictable.  Such  a 
solicitation  is  not  an  attempt  within  the  meaning  of  the  statute. 

It  seems  that,  under  the  statute,  "  whoever  attempts  to  commit  any  offense 
prohibited  by  law,  and  does  any  act  towards  it,  but  fails,"  etc.,  "a  bare 
solicitation  is  not  an  attempt,  except  it  be  such  a  solicitation  whose 
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immediate  tendency  is  to  provoke  a  breach  of  the  peace,  as  a  challenge 
to  fight,  or  to  the  obstruction  of  or  interference  with  public  justice,  as 
■where  perjury  is  advised,"  etc. 

Pee  Cubiam.  The  indictment  contains  two  counts.  In  the 
first,  the  defendant  is  charged  with  incest ;  and,  in  the  second,  he 
is  charged  with  an  assault  with  intent  to  commit  incest. 

The  verdict  of  the  jury  is :  "  We,  the  ji^ry,  find  the  defend- 
ant guilty  of  an  attempt  to  commit  incest  with  Caroline  Kider, 
under  the  first  count  of  the  indictment,  and  assess  his  punish- 
ment at  imprisonment  in  the  penitentiary  for  the  term  of  two 
years." 

The  crime  of  incest  is  punishable,  if  it  be  by  a  father  cohabit- 
ing with  his  daughter,  by  confinement  in  the  penitentiary  for 
any  term  not  exceeding  twenty  years ;  and,  if  it  be  by  cohabiting 
between  other  persons,  within  the  degrees  of  consanguinity 
within  which  marriages  are  declared  by  law  to  be  incestuous 
and  void,  by  confinement  in  the  penitentiary  for  a  term  not 
exceeding  ten  'years :     E.  L.  1874,  p.  376,  sees.  156,  157. 

And,  by  another  section  of  the  Criminal  Code :  "  "Whoever 
attempts  to  commit  any  offense  prohibited  by  law,  and  does  any 
act  towards  it,  but  fails,  or  is  intercepted  or  prevented  in  its 
execution,  where  no  express  provision  is  made  by  law  for  the 
punishment  of  such  attempt,  shall  be  punished,  where  the  offense 
thus  attempted  is  a  felony,  by  imprisonment  in  the  penitentiary 
not  less  than  one  nor  more  than  five  years  ;  in  all  other  cases,  by 
fine  not  exceeding  $300,  or  by  confinement  in  the  county  jail  not 
exceeding  six  months : "     E.  L.  1874,  p.  393,  sec.  273. 

It  is  not  claimed,  nor  is  there  any  express  provision  made  by 
the  Criminal  Code  for  the  punishment  of  an  attempt  to  commit 
incest,  so  that  the  defendant's  case  is  brought  within  this  section, 
if  he  is  liable  at  all.  The  evidence  shows,  simply,  an  unsuccess- 
ful solicitation  to  commit  the  offense,  and  the  question,  therefore, 
is,  does  a  bare  solicitation  constitute  an  attempt,  within  the 
meaning  of  the  section  ? 

"Wharton,  in  discussing  whether  solicitations  to  commit  are 
independently  indictable,  in  the  second  volume  of  his  work  on 
Criminal  Law  (7th  ed.),  in  section  2691,  says :  "  They  certainly 
are,  *  *  *  where  their  object  is  to  provoke  a  breach  of  the 
public  peace,  as  is  the  case  with  challenges  to  fight  and  seditious 
addresses.  They  are  also  indictable  where  their  object  is  inter- 
ference with  public  justice,  as  where  resistance  to  the  execution 
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of  a  judicial  writ  is  counseled,  or  perjury  is  advised,  or  the 
escape  of  a  prisoner  is  encouraged,  or  the  corruption  of  a  pub- 
lic officer  is  sought.  *  *  *  But  if  the  offense  be  not 
consummated,  and  if  it  be  not  of  such  a  character  that  its  solici- 
tation tends  to  a  breach  of  the  peace,  or  the  corruption  of  the 
body  politic,  the  question  whether  the  solicitation  is  by  itself  the 
subject  of  penal  prosecution,  must  be  answered  in  the  negative." 
See,  also,  Smith  v.  Com.,  64  Penn.  St.,  209 ;  Com.  v.  Willard, 
22  Pickering,  476. 

We  are  of  opinion  that  this  is  the  better  view  of  the  law, 
although  there  are  respectable  authorities  holding  a  different 
rule ;  and,  reading  the  section  quoted  in  the  light  of  it,  the 
words,  "  "Whoever  attempts  to  commit  any  offense  prohibited  by 
law,  and  does  any  act  towards  it,"  must  be  construed,  in  cases 
like  the  present,  to  mean  a  physical  act,  as  contradistinguished 
from  a  verbal  declaration;  that  is,  it  must  be  a  step  taken 
towards  the  commission  of  the  offense,  and  not  a  mere  effort,  by 
persuasion,  to  produce  the  condition  of  mind  essential  to  the 
commission  of  the  offense. 

"We  are,  therefore,  of  opinion  there  was  error,  both  in  giving 
instructions  at  the  instance  of  the  people,  and  in  refusing  those 
asked  by  the  defendant,  for  which  the  judgment  should  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


State  v.  Keeslee. 
(78  N.  C,  489.) 

Incest. 


Incest  is  not  an  indictable  offense  at  common  law,  and  where  there  is  no 
statute  against  it,  it  is  not  a  criminal  offense. 

Bteum,  J.  The  defendant  is  indicted  for  incest.  This  offense 
was  not  indictable  at  common  law,  and  as  we  have  no  statute  in 
this  state  declaring  it  to  be  a  criminal  offense,  this  indictment 
cannot  be  maintained.  It  is  related  that  in  the  time  of  the  Com- 
monwealth in  England,  when  the  ruling  powers  found  it  for 
their  interest  to  put  on  the  semblance  of  extraordinary  strictness 
and  purity  of  moraLs,  incest  and  willful  adultery  were  made  capital 
crimes ;  but  at  the  Kestoration,  when  men  from  the  abhorrence 
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of  the  hypocrisy  of  the  late  times  fell  into  a  contrary  extreme  of 
licentiousness,  it  was  not  thought  proper  to  renew  the  law  of 
such  unfashionable  rigor;  and  these  offenses  have  been  ever 
since  left  to  the  feeble  coercion  of  the  spiritual  court  according 
to  the  canon  law  :  4  Bl.,  64 ;  2  Tomlin.  L.  D.,  160 ;  Bish.  Stat. 
Or.,  sections  725,  728 ;  Bish.  Mar.  &  Div.,  sections  313,  315. 
In  most  of  the  states  of  the  Union  incest  is  made  an  indictable 
offense  by  statute.  Perhaps  its  rare  occurrence  in  this  state  has 
caused  the  revolting  crime  to  pass  unnoticed  by  the  legislature. 

No  error. 

Feb  Cueiam.  Judgment  affirmed. 


TBEEiroET  v.  Paul. 
(2  Mont.  Ter.,  314.) 


Lakcbnt:    Beputation  —  ImpeacMng  witness — Defective  chourge —  Wife  of 
co-respondent  as  witness. 

Where  it  appears  aflBrmatively  by  the  testimony  of  an  impeaching  witness, 
that  he  has  some  knowledge  of  the  reputation  of  a  witness,  whose  reputar 
tion  for  veracity  he  is  called  to  discredit,  it  is  error  for  the  court  to  reject 
his  testimony  as  to  that  reputation  on  the  ground  that  his  knowledge  of 
that  reputation  is  not  sufficient.  It  is  for  the  jury  to  judge  of  the  weight 
of  the  testimony. 

An  impeaching  witness  may  be  cross-examined  by  the  adverse  party  as  to  the 
extent  and  sources  of  his  knowledge,  before  testifying  to  the  reputation 
of  the  witness  he  is  called  to  impeach. 

If  the  court  in  a  distinct  proposition  states  to  the  jury  on  what  facts  they  may 
find  the  defendant  guilty,  and  in  that  proposition  entirely  omits  to  direct 
the  attention  of  the  jury  to  the  necessity  of  finding  a  felonious  intent,  it 
is  error,  although  the  court  has  in  another  part  of  the  charge  stated  the 
law  of  larceny  fully  and  correctly. 

The  wife  of  a  respondent  is  not  a  competent  witness  for  a  co-respondent, 
who  is  being  tried  at  the  same  time. 

Knowles,  J.  The  principal  assignment  of  error  in  this  case 
is  the  rejection,  by  the  court,  of  the  testimony  of  "Worthington, 
who  was  called  by  the  defendants  for  the  purpose  of  impeaching 
the  witness  for  the  territory,  McDougal.  Counsel  for  the  defense 
introduced  the  witness  Worthington,  and  asked  him  the  follow- 
ing questions : 

"  1.  Are  you  acquainted  with  the  general  reputation  of  the 
witness  McDougal,  in  the  neighborhood  where  he  lives,  for  truth 
and  veracity  ?"     Answer,  "  I  am." 
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"  2.     Is  that  reputation  good  or  bad  ?" 

This  question  was  objected  to  by  the  prosecution,  and  the 
objection  sustained. 

"  3.  From  what  you  know  of  his  general  reputation  for  truth 
and  veracity,  in  the  neighborhood  in  which  he  lives,  would  you 
believe  him  under  oath  ?" 

This  question  was  objected  to  by  the  prosecution,  and  the 
court  sustained  the  objection,  and  the  defendants  excepted. 
"When  the  first  question  was  answered,  the  prosecution  claimed 
the  privilege  of  cross-examining  Worthington,  for  the  purpose 
of  showing  that  he  did  not  have  knowledge  sufiicient  of  the  gen- 
eral character  of  McDougal,  in  the  neighborhood  where  he  lived, 
to  entitle  him  to  testify  as  to  his  general  character  for  truth  and 
veracity.  This  was  granted,  and  upon  this  cross-examination  the 
witness  said :  "  That  there  were  about  seventy-five  people  residing 
in  the  vicinity  of  McDougal  who  would  be  competent  to  testify  in 
any  case ;  that  he  had  never  known  but  thirteen  out  of  that  num- 
ber even  speak  of  the  character  of  the  witness  for  truth  and 
veracity ;  that  a  Mr.  Belcher  was  one  of  them,  and  that  he  said 
in  his  own  house,  in  July,  1872,  that  McDougal  was  a  bad  man, 
a  drunkard  and  a  thief."  "This  was  when  I  had  McDougal 
arrested  for  robbery.  The  court  then  permitted  the  prosecution 
to  introduce  said  Belcher,  as  a  witness  to  the  above  conversation 
with  the  impeaching  witness.  This  was  objected  to  by  the 
defense.  Belcher  said :  "  That  he  had  no  recollection  of  ever 
having  any  conversation  with  the  witness  Worthington  relative 
to  the  character  of  McDougal  for  truth,  and  would  have  remem- 
bered it  if  he  ever  had."  The  court  held  that  Worthington  had 
not  shown  sufficient  knowledge  of  the  reputation  of  McDougal 
for  tnlth  and  veracity  to  entitle  him  to  testify  concerning  the 
same. 

The  general  rule  in  the  text-books  that  treat  upon  the  impeach- 
ment of  a  witness  whose  reputation  for  truth  and  veracity  is  in 
question,  is  this  :  The  witness  must  be  asked  :  "  Do  you  know 
the  general  reputation  of  the  witness  for  truth  and  veracity  in 
the  neighborhood  where  he  lives?"  If  the  answer  be  in  the 
affirmative  to  this  question,  and  not  otherwise,  then  the  further 
question  may  be  asked :  "  What  is  that  reputation  ?"  The  Eng- 
lish text-books  say  it  is  proper  to  ask  the  witness,  if  he  says  this 
reputation  is  bad :  "  From  what  you  know  of  this  reputation, 
would  you  believe  the  witness  under  oath  ?" 
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Some  American  authorities  sustain  the  same  rule.  Although 
the  question  does  not  seem  to  have  been  considered  much, 
whether  the  party  whose  witness  is  sought  to  be  impeached 
should  have  the  right  to  cross-examine  the  impeaching  witness, 
as  to  his  knowledge  of  the  general  reputation  of  the  witness 
whose  character  for  truth  and  veracity  is  questioned,  it  would 
seem  that  the  right  to  cross-examine  an  impeaching  witness 
should  be  as  completely  recognized  as  the  right  to  cross-examine 
any  other  witness.  This  has  been  the  general  practice  of  the 
courts  in  this  territory.  Whether,  if  it  should  appear  from  the 
cross-examination  of  the  impeaching  witness  that  he  has  no 
knowledge  of  the  general  reputation,  for  truth  and  veracity,  of  a 
witness  that  is  sought  to  be  impeached,  the  court  should  have  the 
power  to  exclude  his  evidence,  is  a  question  upon  which  I 
have  seen  no  authority.  Is  the  fact  as  to  whether  a  witness 
has  suflBcient  knowledge  of  the  general  reputation  of  another  wit- 
ness for  truth  and  veracity,  for  the  court  or  jury  ?  If  a  witness 
answers  that  he  has  no  knowledge  of  the  general  reputation  of 
another  witness  for  truth  and  veracity,  it  would  be  wrong  to 
allow  him  to  testify  to  what  that  reputation  was,  and  the  court 
has  the  power  to  stop  the  examination  of  such  a  witness.  If  a 
witness  should  show,  in  cross-examination,  that  he  had  no  knowl- 
edge of  the  general  reputation  of  a  witness  sought  to  be 
impeached,  for  truth  and  veracity,  it  would  seem  that  the  court 
ought  to  have  the  power  to  say  that  a  man  could  not  be  impeached 
by  any  such  witness.  When  a  witness  shows  he  has  some  knowl- 
edge of  a  man's  character,  for  truth  and  veracity,  in  the  neigh- 
borhood where  he  lives,  I  think  the  rule  should  be,  that  the  jury 
must  judge  as  to  the  weight  to  be  given  to  his  testimony.  To 
hold,  in  all  cases,  the  court  should  determine,  from  the  testimony 
of  a  witness,  whether  he  had  sufficient  knowledge  of  a  man's 
general  character,  for  truth  and  veracity,  would  make  it  the 
arbiter  of  a  question  of  fact.  It  was  contended  that  an  impeach- 
ing witness  occupied  the  position  of  an  expert,  as  to  character 
for  truth  and  veracity. 

There  are  some  analogies  between  the  two  classes  of  witnesses. 
When  an  expert  is  introduced,  no  one  would  contend  that  it  was 
the  province  of  the  court  to  determine  whether  he  had  sufficient 
^nowlege  of  the  subject  upon  which  he  was  called  to  testify,  to 
permit  his  evidence  to  go  to  the  jury.  If  a  physician  should 
jbe  called  upon  to  testify  to  a  medical  point,  it  would  not  be  the 
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province  of  the  court  to  determine  whether  he  had  sufficient 
knowledge  of  his  profession  to  permit  him  to  testify  in  regard 
thereto.  The  witness  may  be  cross-examined  as  to  his  medical 
knowledge,  and  the  jury  must  judge  of  his  capacity  to  testify  to 
such  a  point. 

We  find  the  witness  "Worthington  did  say,  "that  he  was 
acquainted  with  the  general  reputation  of  the  witness  McDougal, 
for  truth  and  veracity,  in  the  neighborhood  where  he  lived,  and 
that  he  had  heard  some  thirteen  persons,  neighbors  of  the  said 
McDougal,  speak  of  his  reputation  for  truth  and  veracity  ;  that 
there  were  some  seventy-five  persons  competent  to  testify  in  any 
case,  who  lived  in  the  neighborhood  of  McDougal."  The  court, 
having  no  power  to  determine  whether  a  man  has  sufficient  knowl- 
edge of  a  witness's  general  reputation  for  truth  and  veracity  where 
he  has  some,  erred  in  excluding  the  testimony  of  Worthington. 
The  court  had  no  right  to  say  whether  a  man  can  receive  suffi- 
cient information  from  thirteen  men  in  a  witness's  neighborhood 
as  to  his  general  reputation  for  truth  and  veracity.  If  thirteen 
men  would  not  be  sufficient  to  impart  such  information,  how 
many  would  ?  The  testimony  of  Worthington  to  his  conversa- 
tion with  Belcher  does  not  seem  to  have  been  upon  McDougal's 
reputation  for  truth  and  veracity.  The  introduction  of  Belcher 
to  contradict  Worthington  upon  this  point  seems  to  have  had 
for  its  object  the  giving  to  the  court  information  to  enable  it  to 
decide  whether  Worthington  did  have  sufficient  information  as 
to  the  general  reputation  for  truth  and  veracitj'  of  McDougal, 
to  permit  him  to  testify  in  relation  thereto.  This  introduction 
of  Belcher  shows  the  position  assumed  by  the  court  in  relation  to 
this  matter,  that  it,  and  not  the  jury,  should  determine  whether 
Worthington  had  sufficient  knowledge  of  the  general  reputation 
of  McDougal  for  truth  and  veracity  in  the  neighborhood  where 
he  lived  to  allow  him  to  testify  in  regard  thereto.  This  was 
error. 

The  second  exception  is  to  the  following  part  of  the  judge's 
charge  to  the  jury :  "  I  further  say  to  you,  gentlemen,  as  a  fur- 
ther matter  of  law  for  your  application  to  the  proof,  that  if  you 
should  find  from  the  proof  that,  although  the  defendant  William 
Barnes  did  not,  with  the  defendant  Paul,  kill  the  ox  in  question, 
but  that  he  did  join  with  A.  W.  McDougal  in  so  doing,  knowing 
the  same  was  not  the  property  of  McDougal,  and  shall  further 
find  that  Addison  Myers  was  the  owner  thereof,  then  you  should 
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find  the  defendant  Barnes  guilty,  although  he  may  not  have  then 
known  who  was  the  real  owner  of  the  ox  in  question."  There 
can  be  no  doubt  that,  taken  by  itself,  this  part  of  the  charge  is 
wrong.  It  leaves  out  of  view  the  animus  furmidi.  To  consti- 
tute la/rceny,  the  party  committing  the  offense  must  have  the 
view  of  converting  the  property  to  his  own  use  permanently,  or 
depriving  the  owner  of  his  property  permanently.  The  facts 
specified  in  the  above  charge  require,  in  addition  thereto,  the 
felonious  intent.  Either  Barnes  or  McDougal,  of  which  Barnes 
had  knowledge,  must  have  intended  to  make  this  ox  their  prop- 
erty, or  deprive  the  owner  of  the  same  permanently.  It  is  true, 
that  in  other  parts  of  the  charge,  the  court  sufficiently  defines 
the  crime  of  larceny,  and  specifies  the  necessary  ingredients 
thereof.  But  nowhere  does  the  court  call  the  attention  of  the 
jury  to  the  specific  facts  set  forth  in  the  above  charge,  and  make 
the  necessary  additions  to  constitute  the  crime  of  la/rceny. 

The  rest  of  the  charge,  save  as  to  the  verdict  the  jury  might 
bring  in,  refers  to  the  facts  that  appear  against  Paul  and  Barnes 
jointly.  There  was  some  evidence  against  Barnes  that  does  not 
bear  with  equal  force  against  Paul.  While  admitting  that  a 
charge  to  a  jury  should  be  taken  together,  and,  if  it  states  the 
law  correctly,  there  is  no  error,  I  hold  that  as  to  the  facts  speci- 
fied in  this  part  of  the  charge,  the  charge  taken  together,  does 
not  state  the  law,  and  hence,  that  there  was  an  error  stated  by 
the  court. 

The  last  point  I  shall  answer  is  the  refusal  of  the  court  to 
admit  the  testimony  of  the  wife  of  Paul  on  behalf  of  Barnes. 
A  wife,  where  her  husband  and  another  are  jointly  indicted,  can- 
not testify  on  behalf  of  the  other  party,  if  her  testimony  would 
have  a  tendency  to  influence  the  case  against  her  husband.  The 
statute  has  not  changed  this  rule.  It  appears  that  Paul  and 
Barnes  were  tried  together,  and  that  the  testimony  of  Mrs.  Paul 
would  contradict  an  important  point  in  the  evidence  of  McDougal, 
and  tend  to  discredit  the  testimony  he  had  given  against  her 
husband  Paul,  as  well  as  that  against  Barnes.  I  find  no  error  in 
the  exclusion  of  this  evidence  on  the  part  of  the  court.  The 
judgment  is  reversed. 

Judgment  reversed. 

Note. — For  authorities  which  hold  that  the  wife  of  a  respondent  is  not 
a  competent  witness  for  the  co-respondent,  even  though  they  have  separate 
trials,  see  U.  8.  v.  Wade,  2  Cranch  0.  Ct.,  680;  Oolliw  v.  State,  20  Ark.,  36; 


BAKER  r.  STATE.  337 

Pullen  V.  People,  1  Dougl.  (Mich.),  48;  but  the  Michigan  statute  of  1861 
changes  the  rule,  so  that  now  the  wife  of  a  co-defendant  is  a  competent  wit- 
ness; Morriisey  v.  People,  11  Mich.,  327.  The  following  authorities  hold  that 
the  wife  of  one  jointly  indicted  is  a  competent  witness  for  those  indicted  with 
her  husband,  if  they  are  tried  separately:  Thompson  v.  Com.,  1  Mete.  (Ky.), 
13;  Gomeliua  v.  Com.,  SM,  481;  State  v.  Burnside,  37  Mo.,  343;  Com.  «.  Mom- 
son,  2  Ashm.  (Pa.),  31;  Workman  v.  State,  4  Bneed  (Tenn.),  425. 


Bakee  V.  State. 

(29  Ohio  St.,  184.) 

Labcbnt  op  Lost  Goods. 


In  a  case  where  the  defendant  is  charged  with  the  larceny  of  lost  goods,  the 
defendant  should  be  convicted,  if  it  appears  that,  when  he  found  them, 
he  intended  to  appropriate  thpm  to  his  own  use,  having  reasonable 
grounds  for  believing,  at  the  time  of  the  finding,  that  the  owner  could  be 
found. 

In  this  case  the  defendant  asked  for  an  acquittal  on  the  whole 
evidence.  This  was  refused  by  the  trial  court,  and  the  refusal 
waa  assigned  for  error. 

MoIlvaine,  J.  The  testimony  offered  on  the  trial  below 
shows  that  on  the  evening  of  April  28, 1872,  the  defendant  below 
found,  on  a  county  public  road,  at  Van  Wert  county,  a  pocket- 
book  containing  one  ten-dollar  bill,  at  a  point  in  the  road  near 
which  he  had  been  engaged  at  work  during  the  day,  and  that  the 
goods  found  had  been  lost  by  the  owner,  Hinton  Alden,  at  that 
point  a  few  hours  before.  That  Alden,  at  the  time  he  lost  the 
pocket-book,  had  been  detained  at  that  point  for  a  short  time, 
and  within  plain  sight  of  the  defendant.  On  the  next  morning 
Alden,  who  lived  in  the  immediate  neighborhood,  informed  the 
defendant  of  his  loss,  but  defendant  concealed  the  fact  of  find- 
ing, and  afterward  expended  the  money  in  the  purchase  of  cloth- 
ing. A  few  days  after,  the  defendant  admitted  to  a  witness  in 
the  case,  that  he  had  found  the  pocket-book,  and  that  he  knew 
the  owner,  and  on  inquiry  why  he  had  not  returned  the  goods  to 
the  owner,  replied,  "  Finders  are  keepers."  It  was  also  shown 
by  an  admission  of  defendant,  that  the  appearance  of  the  pocket- 
book  at  the  time  he  found  it,  indicated  that  it  had  been  very 
recently  lost.  The  law  of  this  case  is  well  stated  by  Baron 
Vol.  II.— 22 
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Parke,  in  Regina  v.  Thuriom,  1  Dennison  0.  C,  387;  also, 
reported  under  the  name  of  Regina  v.  Wood,  3  Cox  C.  C,  453, 
thus  :  "If  a  man  find  goods  that  have  actually  been  lost,  or  are 
reasonably  supposed  by  him  to  have  been  lost,  and  appropriates 
them  with  intent  to  take  the  entire  dominion  over  them,  really 
believing,  when  he  takes  them,  that  the  owner  cannot  be  found, 
it  is  not  larceny.  But  if  he  takes,  with  like  intent,  though  lost, 
or  reasonably  supposed  to  be  lost,  but  reasonably  believing  that 
the  owner  can  be  found,  it  is  larceny." 

The  fact,  in  this  case,  that  the  defendant  expended  the  naoney 
after  he  had  certain  knowledge  of  the  owner,  did  not  render  him 
guilty  of  larceny,  if  the  offense  was  not  complete  before.  The 
loss  and  finding  of  the  goods  were  not  disputed  in  the  court 
below,  but  the  following  questions  were  made  : 

1.  When  the  defendant  first  took  the  goods  upon  the  finding, 
did  he  intend  to  appropriate  them  to  his  own  use  ?  This  ques- 
tion was  fairly  found  against  him,  from  the  fact  of  concealing 
the  finding  when  informed  by  the  owner  of  his  loss,  and  from 
his  subsequent  declaration  that,  "  Finders  are  owners." 

2.  Did  he  have  reasonable  grounds  to  believe,  at  the  time  of 
finding  the  goods,  that  the  owner  could  be  found  ?  It  was  sufB- 
ciently  proved  that  the  defendant  knew  that  the  goods  had  been 
recently  lost  before  the  finding,  and  that  Alden  had  recently 
been  at  the  point  where  he  found  them.  These  facts  constitute 
reasonable  ground  for  believing  that  Alden  was  the  owner. 

Judgrnent  qffmned. 

Note. — On  reviewing  the  authorities,  it  will  be  found  that  in  this  case  the 
Supreme  Court  of  Ohio  have  gone  beyond  the  doctrine  laid  down  in  the 
American  cases  on  this  subject.  See  Com.  ■».  Titus,  1  Am.  Cr.  Rep.,  416,  and 
note,  p.  418,  where  the  American  cases  on  this  subject  are  collected. 


State  v.  Ltmtts. 

(26  Ohio  St.,  400.) 

Larceny:    Bog. 

In  Ohio,  as  at  the  common  law,  a  dog  is  not  the  subject  of  larceny. 

Kex,  J.     The  defendant  was  indicted  at  the  March  term,  1872, 
of  the  court  of  common  pleas  of  Logan  county,  for  burglary. 
The  burglary  consisted  of  breaking  and  entering  a  stable  in 
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the  night  season  with  intent  to  steal  property  of  value  contained 
therein,  to  wit,  a  dog  found  therein,  the  property  of  the  owner 
of  the  stable,  of  the  value  of  twenty-five  dollars.  The  defend- 
ant moved  to  quash  the  indictment,  on  the  ground  that  it  did 
not  charge  him  with  the  commission  of  an  offense  which  was 
punishable  by  the  criminal  laws  of  this  state. 

The  court  sustained  the  motion  and  ordered  the  defendant  to 
be  discharged,  holding  "that  there  is  no  law  authorizing  the 
indictment,  and  that  it  does  not  charge  a  crime,  offense,  or  mis- 
demeanor." 

The  prosecuting  attorney  excepted  to  the  ruling  and  decision 
of  the  court,  and  presented  a  bill  of  exceptions,  embodying  the 
indictment,  motion,  ruling  and  decision  of  the  court,  and  the 
exceptions  taken  thereto,  which  was  signed  and  sealed  by  the 
court,  and  made  part  of  the  record  in  the  case. 

The  only  question  presented  by  the  exception  is :  Is  the  steal- 
ing of  a  dog  a  crime  in  this  state  ? 

The  property  intended  to  be- stolen  by  the  burglar  must  be 
property  of  which  a  larceny  may  be  committed.  We  have  no 
statute  that,  in  6xpress  terms,  declares  a  dog  to  be  the  subject  of 
larceny ;  but  it  is  claimed  that  inasmuch  as  the  right  of  property 
in  dogs  is  protected  by  civil  remedies,  and  as  a  recent  statute  of 
this  state  requires  them  to  be  listed  for  taxation,  they  are  prop- 
erty, and,  therefore,  properly  the  subjects  of  larceny.  "We  do 
not  think  so.  Neither  the  fact  that  the  right  of  property  in 
dogs  is  protected  in  this  state  by  civil  remedies,  nor  the  fact  that 
recent  legislation  requires  them  to  be  listed  for  taxation,  has 
the  effect  of  enlarging  the  operations  of  the  statutes  defining 
and  punishing  larceny. 

At  the  common  law,  although  it  was  not  a  crime  to  steal  a 
dog,  yet  it  was  such  an  invasion  of  property  as  might  amount  to 
a  civil  injury,  and  be  redressed  by  a  civil  action :  2  Chit.  Black, 
393,  394 ;  1  Bish.  Cr.  Law,  1080.  In  describing  the  property  of 
which  a  larceny,  either  grand  or  petit,  may  be  committed,  the 
statutes  of  this  state  use  the  words  "  goods  and  chattels."  These 
words  at  the  common  law  have  a  settled  and  well-defined  mean- 
ing, and  when  used  in  statutes  defining  larceny,  are  to  be  under- 
stood as  meaning  such  goods  and  chattels  as  were  esteemed  at  tlie 
common  law  to  be  the  subjects  of  larceny.  As  dogs,  at  the  com- 
mon law,  were  held  not  to  be  the  subjects  of  larceny,  they  are 
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not  included  in  the  words  "  goods  and  chattels,"  as  used  in  the 
statutes  referred  to. 

Bonds,  bills,  notes,  etc.,  are  goods  and  chattels,  and  yet,  as  they 
were  held  not  to  be  the  subjects  of  larceny  at  common  law,  it  was 
deemed  necessary  to  so  enlarge  the  larceny  statutes  as  to  declare 
the  stealing  or  malicious  destruction  of  them  punishable  in  the 
same  manner,  and  to  the  same  extent,  as  the  larceny  of  money, 
or  other  goods  and  chattels  of  the  same  value.  So  with  dogs. 
It  will  be  time  enough  for  the  courts  to  say  that  a  dog  is  the 
subject  of  larceny  when  the  law-making  power  of  the  state  has 
so  declared.  "  Constructive  crimes  are  odious  and  dangerous :  " 
Findlay  v.  Becm,  8  Serg.  and  Kawle,  571. 

We  are,  therefore,  of  opinion,  that  the  court  of  common  pleas 
did  not  err  in  the  ruling  and  decision  excepted  to. 

Excejptions  overruled. 

WnriE,  and  McIlvaine,  JJ.,  concurred. 

Welch,  C.  J.,  and  Gilmorb,  J.,  dissented. 

Note.— It  was  held,  in  People  v.  Campbell,  4  Park  (N.  T.)  Or.,  386,  that  a 
dog  is  the  subject  of  larceny  in  New  York. 


Babton  V.  State. 

(29  Ark.,  68.) 

Larceny  :    IncUetment  —  Descriptien  of  money. 

An  indictment  for  the  larceny  of  money,  which  simply  charges  the  stealing  of 
"one  hundred  and  thirty  dollars,"  without  any  specific  description  of  the 
kind  of  money,  is  bad  on  motion  in  arrest  of  judgment 

English,  C.  J.  The  appellant  was  indicted  in  the  criminal 
court  of  Pulaski  county,  as  follows : 

"  The  grand  jury  of  Pulaski  county,  in  the  name  and  by  the 
authority  of  the  state  of  Arkansas,  accuse  John  Barton  of  the 
crime  of  larceny,  committed  as  follows,  viz. :  The  said  John 
Barton,  on  the  ninth  day  of  July,  A.  D.  1872,  in  the  county  and 
state  aforesaid,  one  hundred  and  thirty  dollars,  the  property  of 
Joseph  Schaer,  from  the  person  of  the  said  Joseph  Shaer,  then 
and  there  feloniously  did  take,  steal  and  carry  away,  against  the 
peace  and  dignity  of  the  state  of  Arkansas." 

The  appellant  entered  a  demurrer  to  the  indictment — in  short, 
upon  the  record — which  he  subsequently  withdrew,  and  pleaded 
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not  guilty.  He  was  tried  by  a  jury,  found  guilty,  and  moved  in 
arrest  of  judgment,  on  the  ground  that  the  facts  stated  in  the 
indictment  did  not  constitute  a  public  offense.  The  motion  was 
overruled,  and  he  was  sentenced  to  the  penitentiary. 

The  objection  to  the  indictment  is,  that  it  does  not  specifically 
describe  the  money  alleged  to  have  been  stolen. 

The  appellant  is  charged  with  stealing  "one  hundred  and 
thirty  dollars,"  etc.  Whether  the  subject  of  the  larceny  was 
coin.  United  States  treasury  notes,  or  bank-notes,  is  not  alleged. 

If  the  term  "  dollars "  may  be  said  to  have  a  legal  meaning, 
and  to  import  the  national  coin  {Rowe  v.  Oreen  et  al.,  24  Ark., 
210),  we  are  left  to  conjecture  what  kind  of  coin  the  appellant 
was  charged  with  stealing.  It  is  a  loose  attempt  at  a  code 
indictment. 

The  code  provides  that  "  The  only  ground  upon  which  a  judg- 
ment shall  be  arrested  is,  that  the  facts  stated  in  the  indictment 
do  not  constitute  a  public  offense  within  the  jurisdiction  of  the 
court ;  and  the  court  may  arrest  the  judgment  without  motion, 
"  on  observing  such  defect : "     OomtCs  Dig.,  sec.  19Y5. 

What  is  the  meaning  of  this  section  of  the  code  ?  To  charge 
a  man  with  shooting  at  the  moon  would  not  be  charging  him 
with  a  public  offense.  To  charge  him  with  stealing  in  Texas 
would  not  be  charging  an  offense  within  the*  jurisdiction  of  an 
Arkansas  court.  To  charge  a  man  with  larceny  merely,  would 
be  charging  him  with  a  public  offense  by  a  technical  name  only. 
Is  it  in  such  instances,  or  similar  instances  only,  that  the  judg- 
ment may  be  arrested  ?  We  think  not.  Such  could  not  have 
been  the  intention  of  the  framers  of  the  code.  It  requires  cer- 
tain material  facts  to  make  any  public  offense  of  whatever  name, 
and  these  facts,  well  ascertained  in  law,  and  easily  apprehended 
by  ordinary  intelligence,  should  be  alleged  in  the  indictment, 
whether  framed  under  the  code  or  under  the  common  law. 

Our  code  provisions  in  relation  to  indictments,  arrest  of  judg- 
ment, etc.,  were  taken  from  the  Kentucky  code.  RJioons  et  al. 
V.  Commonwealth,  2  Duvall  (Ky.),  159,  was  an  indictment  for 
the  larceny  of  treasury  notes,  etc.,  and  there  was,  as  in  this  case, 
a  motion  in  arrest  of  judgment  on  a  verdict  of  guilty. 

The  court  said:  " On  the  subject  of  indictments,  our  criminal 
code  recognized  and  established  the  modern  common  law,  rightly 
understood  and  rationally  applied.  It  dispenses  with  form,  and 
requires  substance  only.    .And  what  is  now  substance  at  common 
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law  is  substance  under  the  code — and  that  is  every  fact  necessary 
to  constitute  the  specific  crime  charged — alleged  with  only  such 
precision  as :  1st.  To  enable  the  court  to  see  that,  admitting 
the  fact,  it  has  jurisdiction,  and  that  the  imputed  crime  has  been 
committed  by  the  accused.  2d.  To  enable  the  accused  to  under- 
stand the  precise  charge,  and,  without  surprise,  to  prepare  for 
defense  against  the  proof  which  may  be  admissible  to  sustain 
that  specific  charge;  and,  3d.  To  make  the  verdict  and  judg- 
ment certainly  available  as  a  bar  to  any  subsequent  prosecution 
for  the  same  criminal  act." 

In  the  case  quoted  from  the  appellants  were  charged  with 
stealing  "  one  lot  of  treasury  notes,  called  greenbacks,  the  issue 
of  the  treasury  of  the  United  States  of  America,  and  one  lot  of 
Kentucky  bank-notes,  and  fifteen  dollars  in  gold  coin."  This 
charge  was  more  specific  than  the  charge  in  the  indictment  now 
before  us. 

The  coTirt,  after  making  the  general  remarks  on  the  subject  of 
indictments  above  quoted,  said:  "According  to  this  test,  the 
indictment  in  this  case  seems  to  us  insufficient  to  authorize 
conviction. 

"  One  lot  of  treasury  notes,  without  any  specification  of 
denomination,  number  or  value,  is  too  indefinite  for  the  iden- 
tification of  the  tKing  taken,  or  of  any  part  of  it ;  and  one  lot  of 
Kentucky  bank-notes,  without  even  a  specification  of  the  bank, 
is  still  more  indefinite. 

"  Neither  of  these  charges  sufficiently  notified  the  accused  of 
the  facts  to  be  proved  ;  and  a  conviction  on  either  of  them  might 
not  be  availably  pleaded  in  bar  of  another  indictment  for  the 
same  offense.  A  minute  description  of  all  the  treasury  and  bank- 
notes might  be  impossible,  and,  therefore,  is  not  required.  But 
a  nearer  approach  to  it  than  this  indictment  makes  may  be  pre- 
sumed to  have  been  easy,  and  ought  to  be  required.  A  specifica- 
tion of  even  one  of  the  notes  in  each  lot,  so  as  to  identify  it, 
might  be  sufficient  to  answer  the  ends  of  the  test  just  defined. 

"Nor  can  fifteen  dollai-s  in  gold  coin,  without  any  specifica- 
tion of  the  number  of  pieces,  or  of  the  character  or  identity  of 
the  coin,  or  of  any  portion  of  it,  be  deemed  sufficient  for  all  the 
purposes  of  the  law." 

In  The  State  v.  LoTiglottom,  11  Humph.,  39,  the  accused  was 
charged  with  stealing  "  ten  dollars  good  and  lawful  money  of 
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the  state  of  Tennessee,"  and,  on  conviction,  the  judgment  was 
arrested  and  the  state  appealed. 

The  Supreme  Court,  of  Tennessee,  said :  "  Where  personal 
chattels  are  the  subject  of  an  offense,  as  in  larceny,  they  must  be 
described  specifically  by  the  names  usually  appropriated  to  them, 
and  the  number  and  value  of  each  species  or  particular  kind  of 
goods  stated :  2  Hale,  182-3 ;  Arch.  Cr.  PI.,  49.  Money  should 
be  specified  as  so  many  pieces  of  the  current  gold  or  silver  coin 
of  the  realm.  And  the  species  of  coin  must  be  stated  by  its 
appropriate  name :  Arch.,  50."  The  court  held  that  the  sub- 
ject of  the  larceny  was  insufficiently  described,  and  that  the  judg- 
ment was  properly  arrested. 

In  The  People  v.  Ball,  14  Oal.,  101,  the  subject  of  the  lar- 
ceny was  described  as  "  three  thousand  dollars  lawful  money  of 
the  United  States."  The  court  said :  "  This  description  is  not 
sufficient.  In  an  indictment  for  larceny,  money  should  be 
described  as  so  many  pieces  of  the  current  gold  or  silver  coin  of 
the  country,  of  a  particular  denomination,  according  to  the  facts. 
The  species  of  coin  must  be  specified :  Arch.  Cr.  PL,  61 ;  Whart. 
Cr.  Law,  182." 

In  The  State  v.  Wurphy,  6  Ala.,  846,  the  subject  of  the  lar- 
ceny was  thus  described :  "  Sundry  pieces  of  silver  coin,  made 
current  by  law,  usage  and  custom  within  the  state  of  Alabama, 
amounting  together  to  the  sum  of  five  hundred  and  thirty  dol- 
lars and  fifteen  cents,  of  the  value,"  etc.,  and  this  was  held  to  be 
insufficient. 

In  MoKune  v.  The  State,  11  Ind.,  195,  the  accused  was 
charged  with  stealing  "  sixty  dollars  of  the  current  gold  coin  of 
the  United  States,"  etc. 

The  court  recognized  the  general  rule,  as  to  the  description  of 
coin,  when  the  subject  of  larceny,  but  said  :  "  We  have  a  piece 
of  money  of  the  gold  coin  called  a  dollar ;  and  is  it  not  just  as 
intelligible  to  say  'sixty  dollars  of  the  gold  coin,'  as  to  say 
'  sixty  pieces  of  gold  coin  called  sixty  dollars  ? '  In  our  opinion 
the  indictment  is  unobjectionable." 

Mr.  Bishop,  commenting  on  this  case,  says :  "  If  the  expres- 
sion, '  sixty  dollars  of  the  current  gold  coin  of  the  United  States ' 
really  meant,  as  the  court  seems  to  have  understood  it  to  mean, 
that  the  theft  was  of  sixty  distinct  pieces  of  gpld  goin,  each  piece 
being  of  the  value  of  a  dollar,  then  the  indictment  was  good 
according  to  the  general  doctrine." 


344  AMERICAN  CRIMINAL  REPORTS. 

JBut  this  Indiana  indictment,  it  may  be  observed^  is  more  spe- 
cific in  the  description  of  the  subject  of  the  larceny  than  the  one 
before  us.  "  Sixty  dollars  of  the  current  gold  coin  of  the  United 
States,  of  the  value  of  sixty  dollars,"  is  a  much  more  definite 
description  of  money  than  "  one  hundred  and  thirty  dollars,  of 
the  value  of  one  hundred  and  thirty  dollars." 

"We  can  find  in  no  text-book  of  precedents  for  indictments  as 
loose  and  vague  a  description  of  money,  when  the  subject  of  lar- 
ceny, as  the  indicthient  before  us. 

The  judgment  must  be  reversed,  and  the  cause  remanded  to 
the  Pulaski  circuit  court  (to  which  the  jurisdiction  of  the  Pul- 
aski criminal  court  is  transferred  by  the  new  constitution),  with 
instructions  to  the  court  to  arrest  the  judgment,  and  hold  the 
appellant  subject  to  a  new  indictment. 


Lowe  v.  State. 

(57  Geo..  171.) 

Laboknt:    Buplieily — Suffieieney  of  proof. 

An  indictment  for  simple  larceny  in  stealing  two  hogs  at  the  same  time  and 
place,  though  alleging  that  one  is  the  property  of  one  person,  and  the 
other  of  another,  covers  but  one  transaction  and  charges  but  one  offense, 
and  judgment  thereon  will  not  be  arrested.  ■ 

Proof  that  defendant  stole  one  of  the  hogs  is  sufficient  to  convict  under  such 
an  indictment. 

Jackson,  J.  The  indictment  alleged  that  the  defendant  stole 
two  hogs  belonging  to  different  owners,  on  the  same  day,  and  in 
the  same  county.  He  was  found  guilty,  and  moved  to  arrest  the 
judgment  on  the  ground  that  two  offenses  were  charged. 

1.  We  think  the  indictment  covers  one  transaction  and  charges 
but  one  offense,  and  is  good — certainly  good  as  against  a  motion 
to  arrest  the  judgment  after  verdict. 

2.  The  proof  only  justified  the  conviction  for  stealing  one  of 
the  hogs.  The  penalty  or  punishment  prescribed  by  the  law, 
and  inflicted  by  the  judge,  being  the  same  whether  one  or  both 
were  stolen,  the  verdict  is  sustained  by  the  evidence,  and  the 
motion  for  a  new  trial  on  this  ground  was  properly  overruled. 

Judgment  affirmed. 
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Lgomis  v.  People. 

(67  N.  Y.,  332.) 

Larcbnt:  By  a  Prick. 

Where  two  conspire  together  to  fraudulently  obtain  the  money  of  the  prose- 
cutor, and,  in  pursuance  of  the  conspiracy,  make  believe  to  throw  dice 
■with  one  another  for  money,  and  one  of  them,  apparently  losing,  per- 
suades the  prosecutor  to  let  him  have  his  money  to  bet  on  the  game,  on 
the  false  assurance  that  he  is  sure  to  win  and  will  give  it  back  immedi- 
ately, and  if  he  loses  he  has  a  check  for  $509  in  his  pocket  which  he  will 
get  cashed  and  repay  the  money,  and  the  money  is  apparently  lost,  soon 
after  which  the  confederates  disappear,  the  two  thus  conspiring  are  guilty 
of  larceny. 

MiLLEE,  J.  The  prosecutor  was  induced  to  place  his  money 
upon  a  game  of  hazard  upon  the  assurance  of  Lewis,  one  of  the 
prisoners,  that  he  was  to  win,  and  he  would  have  his  money  back, 
or  that,  in  case  of  loss,  other  money  would  be  procured  upon  a 
check  which  Lewis  claimed  to  have  in  his  possession,  and  paid  in 
place  of  that  lost. 

It  is  evident  that  the  prisoner  Lewis  and  his  confederate  Loomis 
conspired  fraudulently  and  feloniously  to  procure  the  money  of  the 
prosecutor,  and  by  means  of  a  trick  and  device  succeeded  in  con- 
verting it  to  their  own  use.  Upon  the  facts  proven  the  question 
to  be  determined  is,  whether  a  case  of  larceny  is  established. 
The  jury  have  found  that  it  was  the  intention  of  the  prisoners  to 
convert  the  money  without  the  consent  and  against  the  will  of 
the  prosecutor,  and  that  he  did  not  intend  to  part  with  his  prop- 
erty. I  think  that  the  conclusion  at  which  they  arrived  was 
abundantly  warranted  by  the  evidence,  and  the  conviction  of  the 
prisoners  can  be  upheld  upon  well-established  legal  grounds.  It 
is  contended  that  the  conviction  was  erroneous,  because  the  prose- 
cutor voluntarily  parted  with  his  money,  not  expecting  to  receive 
back  the  same  bills,  but  others  in  their  place,  and  hence  the 
crime  was  not  made  out.  It  must  be  conceded  that,  in  order  to 
establish  tlie  offense  of  larceny,  there  must  be  a  trespass,  and 
without  this  element  the  offense  is  not  complete :  1  Hawk.  PI. 
Cr.,  section  1,  p.  108 ;  2  Kuss.  on  Crimes  (5th  Am.  ed.),  95 ; 
McDonald  v.  The  People,  43  N.  T.,  61 ;  Eildebrcmd  v.  The 
People,  56  Id.,  394.  Even  although  the  owner  is  induced  to 
part  with  his  property  by  fraudulent  means,  yet  if  he  actually 
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intends  to  part  -^pith  it,  and  delivers  up  possession  absolutely,  it 
is  not  larceny  :     People  v.  Smith,  53  N.  Y.,  111. 

In  this  case,  considering  the  circumstanees,  it  cannot  be 
deemed,  we  think,  that  the  prosecutor  intended  to  part  with  the 
possession  or  the  ownership  of  the  money.  It  was  handed  over 
for  a  particular  purpose,  with  no  intention  to  loan  it,  or  abso- 
lutely to  surrender  the  title,  and  it  was  only  in  case  of  its  loss 
that  other  money  was  to  be  procured  upon  the  check,  which  the 
prisoner  Lewis  claimed  to  have  in  his  possession.  The  prose- 
cutor then  had  parted  with  no  absolute  right  to  the  same,  nor 
transferred  any  title  to  the  bills  before  the  contingency  of  the 
loss  occurred,  and  the  use  of  the  money  was  but  temporary,  and 
for  a  specified  object.  Certainly,  when  it  appeared  that  no  loss 
had  happened,  the  temporary  possession  was  at  an  end,  and  to  all 
intents  and  purposes  the  money  reverted  to  the  prosecutor.  The 
alleged  loss,  brought  about  by  the  criminal  and  fraudulent  con- 
duct of  the  prisoners,  could  not  change  the  title,  or  in  any  way 
transfer  the  ownership  to  them.  They  did  not  thereby  acquire 
any  right,  and  it  cannot  seriously  be  questioned  that  at  this  time, 
if  not  before,  the  prosecutor  would  have  been  justified  in  taking 
the  money  forcibly,  or  could  have  maintained  an  action  for  the 
recovery  of  the  same  identical  bills.  It  was  his  money,  and  the 
conversion  of  it  by  the  prisoners,  before  it  was  won,  was  without 
a  semblance  of  lawful  authority,  and,  as  the  jury  had  found,  with 
a  felonious  intent. 

It  was  a  clear  case  of  larceny,  as  marked  and  significant  in  its 
general  features  as  if  the  prisoners  had  wrongfully  seized  and 
appropriated  it  when  first  produced.  The  form  of  throwing  the 
dice  was  only  a  cover,  a  device  and  contrivance  to  conceal  the 
original  design,  and  so  long  as  there  was  no  consent  to  part  with 
the  money,  does  not  change  the  real  character  of  the  crime. 
While  the  element  of  trespass  is  wanting  and  the  offense  is  not 
larceny,  where  consent  is  given,  and  the  owner  intended  to  part 
with  his  property  absolutely,  and  not  merely  with  a  temporary 
possession  of  the  same,  even  although  such  consent  was  procured 
by  fraud,  and  the  person  obtaining  it  had  an  wnimus  furandi, 
yet,  as  is  well  said  by  a  writer  upon  criminal  law  : 

"  It  is  different  where,  with  the  animus  furandi,  a  person 
obtains  consent  to  his  temporary  possession  of  property,  and  then 
converts  it  to  his  own  use.  The  act  goes  farther  than  the  con- 
sent, and  may  be  fairly  said  to  be  against  it.     Consent  to  deliver 


LOOMIS  «.  PEOPLE.  347 

the  temporary  possession  is  not  consent  to  deliver  the  property 
in  a  thing,  and  if  a  person,  animus  furandi,  avail  himself  of  a 
temporary  possession  for  a  specific  purpose,  obtained  by  consent 
to  convert  the  property  in  the  thing  to  himself  and  defraud  the 
owner  thereof,  he  certainly  has  not  the  consent  of  the  owner. 
He  is,  therefore,  acting  against  the  will  of  the  owner,  and  is  a 
trespasser,  because  a  trespasser  upon  the  property  of  another  is 
only  doing  some  act  upon  that  property  against  the  will  of  the 
owner." 

In  the  case  at  bar  there  was  no  valid  agreement  to  part  with 
the  money  absolutely,  and  no  consent  to  divest  the  owner  of  his 
title.  It  was  passed  over  for  a  mere  temporary  use  at  most,  and 
the  legal  title  remaining  in  the  owner,  the  conversion  of  it  by 
the  prisoners  within  the  rule  cited,  was  larceny.  The  reports  are 
full  of  familiar  illustrations  of  this  rule,  as  a  reference  to  some 
of  the  leading  cases  will  show.  In  Hildebrcmd  v.  The  People, 
supra,  a  fifty-dollar  bill  delivered  to  the  prisoner  to  pay  ten 
cents  and  return  the  change,  was  kept  by  him,  and  it  was  held 
to  be  larceny.  It  was  intended  that  after  taking  out  the  ten 
cents  other  money  should  be  exchanged,  and  to  this  extent  and 
for  tliis  purpose  the  prisoner  had  lawful  possession  of  the  money. 
In  that  case,  as  here,  the  money  was  not  absolutely  parted  with, 
but  surrendered  for  a  specific  purpose  and  the  custody  tempor- 
arily transferred.  It  is  true  that  in  the  case  last  cited,  the  deliv- 
ery was  held  not  to  be  complete  until  the  change  was  returned, 
but  that  does  not  alter  the  principle  when  there  was  but  a  tem- 
porary possession,  as  there  was  no  transfer  of  the  ownership. 
See,  also,  McDonald  v.  The  People,  supra.  Nor  does  it  change 
the  aspect  of  the  case  when,  by  trick  or  device,  the  owner  is 
induced  to  part  witli  the  custody  or  naked  possession  of  property 
for  a  special  purpose  to  one  who  receives  it  animus  furandi,  and 
still  means  to  retain  a  right  of  property :'  Smith  v.  The  People, 
53  N.  Y.,  111.  In  Eem  v.  Horner  (1  Leach,  305),  where  the 
prosecutor  was  decoyed  into  a  public  house  and  money  obtained 
from  him  for  the  purpose  of  playing  at  cards,  and  appropriated 
by  the  prisoner,  it  was  held  that  if  there  was  a  preconcerted  plan 
to  obtain  the  money,  and  an  animus  furandi,  it  was  felonious. 
This  case  is  analogous  and  directly  in  point,  and  it  is  difiicult  to 
draw  any  distinction  between  the  case  cited  and  the  case  at  the 
bar,  as  there  was  quite  as  strong  ground  for  finding  the  felonious 
intent  in  the  latter  case  as  in  that  cited. 
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In  Bex  V.  Bobson,  R.  &  E.  C.  C,  413,  where  there  was  a  plan 
to  cheat  the  prosecutor  out  of  his  property  under  color  of  a  bet, 
and  he  parted  with  the  possession  only  to  deposit  it  as  a  stake 
with  one  of  the  confederates,  the  taking  was  held  to  be  felonious. 
This  case  is  directly  in  point,  and  as  a  decision  by  the  twelve 
judges  is  entitled  to  great  weight.  The  cases  referred  to,  without 
citing  others  which  bear  in  the  same  direction,  are  sufficient  to 
sustain  the  conviction,  and  the  cases  which  have  been  cited  as 
upholding  the  principle  that  there  was  no  such  parting  with  the 
property  as  to  constitute  larceny,  do  not,  I  think,  go  to  the  extent 
which  is  claimed.  After  a  careful  examination,  without  consid- 
ering them  in  detail,  suffice  it  to  say,  that  perhaps  a  single  excep- 
tion {Beg.  V.  Thomas,  9  C.  &  P.,  74:1),  .which  was  a  nisi  prius 
decision,  and_is  criticised  in  the  opinion  in  Hildebrand  v.  The 
People,  they  are  all  clearly  distinguishable  from  the  case  now 
considered,  and  the  weight  of  authority  is  decidedly  in  an  oppo- 
site direction. 

There  is,  to  be  sure,  a  narrow  margin  between  a  case  of  larceny 
and  one  where  the  property  .has  been  obtained  by  false  pretenses. 
The  distinction  is  a  very  nice  one,  but  still  very  important.  The 
character  of  the  crime  depends  upon  the  intention  of  the  parties, 
and  that  intention  determines  the  nature  of  the  offense.  In  the 
former  case,  where,  by  fraud,  conspiracy,  or  artifice,  the  posses- 
sion is  obtained  with  a  felonious  design,  and  the  title  still  remains 
in  the  owner,  larceny  is  established.  While  in  the  latter,  where 
title,  as  well  as  possession,  is  absolutely  parted  with,  the  crime  is 
false  pretenses.  It  wiU  be  observed  that  the  intention  of  the 
owner  to  part  with  his  property  is  thp  gist  and  essence  of  the 
offense  of  larceny,  and  the  vital  point  upon  which  the  crime 
hinges  and  is  to  be  determined.  Although  the  present  case  is  on 
the  border  line,  yet  it  is  quite  clear  that  it  was,  as  the  evidence 
stood,  a  fair  question  for  the  jury  to  decide  as  to  the  intent  of 
the  prisoners  feloniously  to  take  the  money,  and  as  to  the  inten- 
tion of  the  prosecutor  to  part  with  the  ownership  of  the  same. 

These  questions  were  fairly  submitted  by  the  judge  to  their 
consideration,  and  as  there  was  no  error  in  the  charge,  or  in  any 
other  respect  on  the  trial,  the  conviction  must  be  affirmed. 

All  concur ;  Kapallo,  J.,  absent. 

Judgment  affi/rmed. 
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Stanley  v.  Statb. 

(24  Ohio  St.,  166.) 

Labcent:    Bringing  into  the  state  property  stolen  in  a  foreign  country. 

In  the  absence  of  a  statute,  the  thief  cannot  be  convicted  of  larceny  in  Ohio, 
for  bringing  into  Ohio  property  stolen  by  him  in  Canada. 

MoIlvaute,  J.  At  tlie  November  term,  1873,  of  the  court  of 
common  pleas  of  Cuyahoga  county,  the  plaintiff  in  error,  "William 
Stanley,  was  convicted  of  the  crime  of  grand  larceny,  and  sen- 
tenced for  a  term  of  years  to  the  penitentiary. 

The  indictment  upon  which  he  was  convicted  charged  "  that 
William  Stanley,  late  of  the  county  aforesaid,  on  the  twentieth 
day  of  June,  in  the  year  one  thousand  eight  hundred  and  sev- 
enty-three, at  the  county  aforesaid,  with  force  and  arms,"  certain 
silverware,  "  of  the  goods  and  chattels  and  property  of  George 
P.  Harris,  then  and  there  being,  then  and  there  unlawfully  and 
feloniously  did  steal,  take  and  carry  away,"  etc. 

The  following  facts  were  proven  at  the  trial : 

1.  That  the  goods  described  in  the  indictment  belonged  to 
Harris,  and  were  of  the  value  of  one  hundred  and  sixty-five 
dollars. 

2.  That  they  were  stolen  from  Harris  on  the  20th  of  June, 
1873,  at  the  city  of  London,  in  the  Dominion  of  Canada, 

3.  That  they  were  afterwards,  on  the  26th  day  of  same  month, 
found  in  the  possession  of  the  defendant,  in  said  county  of  Cuya- 
hoga. It  is  also  conceded  that,  in  order  to  convict,  the  jury  must 
have  found  that  the  goods  were  stolen  by  the  defendant  in  the 
Dominion  of  Canada,  and  carried  thence  by  him  to  the  state  of 
Ohio. 

Upon  this  state  of  facts,  was  the  prisoner  lawfully  convicted  ? 
In  other  words,  if  property  be  stolen  at  a  place  beyond  the  juris- 
diction of  this  state,  and  of  the  United  States,  and  afterward 
brought  into  this  state  by  the  thief,  can  he  be  lawfully  convicted 
of  larceny  in  this  state  ? 

In  view  of  the  free  intercourse  between  foreign  countries  aijd 
this  state,  and  the  immense  immigration  and  importation  of  prop- 
erty from  abroad,  this  question  is  one  of  very  great ,  importance  ; 
and,  I  may  add,  that  its  determination  is  unaided  by  legislation 
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in  this  state.  In  resolving  this  question,  we  have  been  much 
embarrassed  by  a  former  decision  of  this  court,  in  Hamilton  v. 
The  State,  11  Ohio,  435.  In  that  case  it  was  held  by  a  majority 
of  the  judges,  that  a  person  having  in  his  possession,  in  this  state, 
property  which  had  been  stolen  by  him  in  another  state  of  the 
Union,  might  be  convicted  here  of  larceny. 

The  decision  appears  to  have  been  placed  upon  the  ground, 
"that  a  long-sustained  practice,  in  the  criminal  courts  of  this 
state,  had  settled  the  construction  of  the  point,  and  established 
the  right  to  convict  in  such  cases." 

Whether  that  decision  can  be  sustained  upon  the  principles  of 
the  common  law  or  not,  it  must  be  conceded  that  for  more  than 
thirty  years  it  has  stood,  unchallenged  and  unquestioned,  as  an 
authoritative  exposition  of  the  law  of  this  state.  And  although 
it  has  received  no  express  legislative  recognition,  it  has  been  so 
long  followed  in  our  criminal  courts,  and  acquiesced  in  by  other 
•departments  of  the  government,  that  we  are  inclined  to  the 
opinion  that  it  ought  not  now  to  be  overruled ;  but,  on  the  other 
hand,  its  rule  should  be  applied  and  sustained,  in  like  cases,  upon 
the  principle  of  stare  decisis. 

Before  passing  from  Hamilton  v.  The  State,  it  should  be 
added  that  the  same  question  has  been  decided  in  the  same  way 
by  the  courts  of  several  of  our  sister  states. 

The  State  v.  Ellis,  3  Conn.,  185 ;  The  State  v.  Bartlett,  11 
Yt.,  650 ;  The  State  v.  Underwood,  49  Me.,  181 ;  Watson  v. 
The  State,  36  Miss.,  593  ;  The  State  v.  Johnson,  2  Oregon,  115 ; 
The  State  v.  Bennett,  14  Iowa,  479 ;  Ferrel  v.  Commonwealth, 
1  Duvall,  153 ;  Commonwealth  v.  Collins,  1  Mass.,  116.  The 
same  point  has  been  decided  the  same  way  in  several  subsequent 
cases  in  Massachusetts.  The  exact  question,  however,  now 
before  us  has  not  been  decided  by  this  court ;  and  we  are  unani- 
mously of  opinion  that  the  rule  laid  down  in  Hamilton  v.  The 
State  should  not  be  extended  to  cases  where  the  property  was 
stolen  in  a  foreign  and  independent  sovereignty. 

We  are  unwilling  to  sanction  the  doctrine  or  to  adopt  the 
practice,  whereby  a  crime  committed  in  a  foreign  country,  and 
in  violation  of  the  laws  of  that  country  only,  may,  by  construc- 
tion and  a  mere  fiction,  be  treated  as  an  offense  committed  within 
this  state,  and  in  violation  of  the  laws  thereof.  In  this  case  the 
goods  were  stolen  in  Canada.  They  were  there  taken  from  the 
custody  of  the  owner  into  the  custody  of  the  thief.     The  change 
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of  possession  was  complete.  The  goods  were  afterward  carried 
by  the  thief  from  the  Dominion  of  Canada  to  the  state  of  Ohio. 
During  the  transit  his  possession  was  continuous  and  uninter- 
rupted. JSTow,  the  theory  upon  which  this  conviction  is  sought 
to  be  sustained  is,  that  the  legal  possession  of  the  goods  remained 
all  the  while  in  the  owner.  If  this  theory  be  true,  it  is  true  as  a 
fiction  of  the  law  only.  The  fact  was  otherwise.  A  further 
theory  in  support  of  the  conviction  is,  that  as  soon  as  the  goods 
arrived  within  the  state  of  Ohio,  the  thief  again  took  them  from 
the  possession  of  the  owner  into  his  own  possession.  This  theory 
is  not  supported  by  the  facts,  nor  is  there  any  presumption  of 
law  to  sustain  it. 

That  the  right  of  possession,  as  well  as  the  right  of  property, 
remained  all  the  time  in  the  owner  is  true,  as  matter  of  law. 
And  it  is  also  true,  as  a  matter  of  fiction,  that  the  possession  of 
the  thief,  although  exclusive  as  it  must  have  been  in  order  to 
make  him  a  thief,  is  regarded  as  the  possession  of  the  owner,  for 
some  purposes.  Thus,  stolen  goods,  while  in  the  possession  of 
the  thief,  may  be  again  stolen  by  another  thief ;  and  the  latter 
may  be  charged  with  taking  and  carrying  away  the  goods  of  the 
owner.  And  for  the  purpose  of  sustaining  such  charge,  the  pos- 
session of  the  first  thief  will  be  regarded  as  the  possession  of  the 
true  owner.  This  fiction,  however,  in  no  way  changes  the  nature 
of  the  facts  which  constitute  the  crime  of  larceny. 

What  we  deny  is,  that  a  mere  change  of  place  by  the  thief, 
while  he  continues  in  the  uninterrupted  and  exclusive  possession 
of  the  stolen  property,  constitutes  a  new  "  taking "  of  the  prop- 
erty, either  as  matter  of  fact  or  of  law. 

Larceny,  under  the  statute  of  this  state,  is  the  same  as  at  com- 
mon law,  and  may  be  defined  to  be  the  felonious  taking  and  car- 
rying away  of  the  personal  property  of  another.  But  no  offense 
against  this  statute  is  complete  until  every  act  which  constitutes 
an  essential  element  in  the  crime  has  been  committed  within  the 
limits  of  this  state.  The  act  of  "  taking  "  is  an  essential  element 
in  the  crime,  and  defines  the  act  by  which  the  possession  of  the 
property  is  changed  from  the  owner  to  the  thief.  But  the  act  of 
"  taking  "  is  not  repeated,  after  the  change  of  possession  is  once 
complete,  and  while  the  possession  of  the  thief  continues  to  be 
exclusive  and  uninterrupted.  Hence,  a  bailee  or  finder  of  goods, 
who  obtains  complete  possession  without  any  fraudulent  intent, 
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can  not  be  convicted  of  larceny  by  reason  of  any  subsequent 
appropriation  of  them. 

We  fully  recognize  the  common  law  practice,  that  when  prop- 
erty is  stolen  in  one  county,  and  the  thief  is  afterward  found  in 
another  county  with  the  stolen  property  in  his  possession,  he 
may  be  indicted  and  convicted  in  either  county,  but  not  in  both. 
This  practice  obtained,  notwithstanding  the  general  rule  that 
every  prosecution  for  a  criminal  cause  must  be  in  the  county 
where  the  crime  was  committed.  The  reason  for  the  above 
exception  to  the  general  rule  is  not  certainly  known,  nor  is  it 
important  in  this  case  that  it  should  be  known,  as  it  relates  to 
the  matter  of  venue  only,  and  does  not  affect  the  substance,  of 
the  offense.  We  are  entirely  satisfied,  however,  that  the  right 
to  prosecute  the  thief  in  any  county  wherein  he  was  found  in 
possession  of  the  stolen  property,  was  not  asserted  by  the  crown, 
because  of  the  fact  that. a  new  and  distinct  larceny  of  the  goods 
was  committed  whenever  and  wherever  the  thief  might  pass 
from  one  county  into  another.  His  exemption  from  more  than 
one  conviction  and  punishment  makes  this  proposition  clear 
enough.  The  common  law  provided  that  no  person  should  be 
twice  vexed  for  the  same  cause.  It  was  through  the  operation 
of  this  principle  that  the  thief,  who  stole  property  in  one  county 
and  was  afterward  found  with  the  fruits  of  his  crime  in  another, 
could  not  be  tried  and  convicted  in  each  county.  He  was  guilty 
of  one  offense  only,  and  that  offense  was  complete  in  the  county 
where  the  property  was  first  "  taken  "  by  the  thief,  and  removed 
from  the  place  in  which  the  owner  had  it  in  possession. 

When  goods  piratically  seized  upon  the  high  seas  were  after- 
wards carried  by  the  thief  into  a  county  of  England,  the  com- 
mon law  judges  refused  to  l^ake  cognizance  of  the  larceny, 
"  because  the  original  act,  namely,  the  taking  of  them,  was  not 
any  offense  whereof  the  common  law  taketh  knowledge,  and  by 
consequence,  the  bringing  them  into  a  county,  could  not  make 
the  same  a  felony  punishable  by  our  law :  "  13  Coke,  53 ;  3  Inst, 
113;  iHawk.,  c.  19,  sec.  52. 

The  prisoner  was  charged  with  larceny  at  Dorsetshire,  where 
he  had  possession  of  the  stolen  goods.  The  goods  had  been 
stolen  by  him  in  the  island  of  Jersey,  and  afterward  he  brought 
them  to  Dorsetshire.  The  prisoner  was  convicted.  All  the 
judges  (except  Eaymond,  C.  B.,  and  Taunton,  J.,  who  did  not 
sit)  agreed  that  the  conviction  was  wrong :     Rex  «.  Prowes,  1 
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Moody  C.  C,  349.  Property  was  stolen  by  the  prisoner  in  France, 
and  was  transported  to  London,  where  it  was  found  in  his  posses- 
sion. Parke,  B.,  directed  the  jury  to  acquit  the  prisoner  on  the 
ground  of  the  want  of  jurisdiction,  which  was  done :  Megina 
V.  Madge,  9  Cow.  and  P.,  29. 

A  similar  decision  was  made  in  a  case  where  the  property  was 
stolen  in  Scotland,  and  afterward  carried  by  the  thief  into  Eng- 
land :     2  East  P.  0.,  772,  c.  16,  sec.  156. 

This  rule  of  the  common  law  was  afterward  superseded,  in 
respect  to  the  United  Kingdom,  by  the  statutes  of  13  Geo.  III., 
c.  31,  sec.  4r,  and  7  and  8  Geo.  lY.,  c.  29,  sec.  76,  whereby  prose- 
cutions were  authorized  in  any  county  in  which  the  thief  was 
found,  in  possession  of  property  stolen  by  him  in  any  part  of  the 
United  Kingdom.  In  Commonwealth  v.  Zfprichard,  3  Gray, 
434,  the  property  had  been  stolen  in  the  province  of  Nova  Scotia, 
and  thence  carried  by  the  thief  into  Massachusetts.  The  defend- 
ant was  convicted  of  larceny,  charged  to  have  been  committed 
in  the  latter  state.  This  conviction  was  set  aside  by  a  unanimous 
court,  although  two  decisions  had  been  made  by  the  same  court 
affirming  convictions,  where  the  property  had  been  stolen  in  a 
sister  state,  and  afterward  brought  by  the  thief  into-  that  com- 
monwealth. Without  overruling  the  older  cases,  Chief  Justice 
Shaw,  in  delivering  the  opinion  of  the  court,  distinguished 
between  the  two  classes  of  cases.  The  following  cases  are  in 
point,  that  a  state,  into  which  stolen  goods  are  carried  by  a  thief 
from  a  sister  state,  has  no  jurisdiction  to  convict  for  the  larceny 
of  the  goods,  and  a  fortn/yri  when  the  goods  were  stolen  in  a 
foreign  country. 

In  New  York :  People  v.  Ga/rdner,  2  Johns.,  477 ;  People  v. 
Sohenh,  2  Johns.,  479.  The  rule  was  afterward  changed  in  that 
state  by  statute.  New  Jersey :  The  State  v.  Le  Blanch,  2 
Yroom,  82.  Pennsylvania:  Simmons  v.  Commonwealth,  5 
Binn.,  617.  North  Carolina :  The  State  v.  Brown,  1  Hayw., 
100.  Tennessee:  Simpson  v.  The  State,  4  Humph.,  456. 
Indiana  :  Beall  v.  The  State,  15  Ind.,  378.  Louisiana :  The 
State  V.  Boimalls,  14  L.  Ann.,  278. 

There  are  two  cases  sustaining  convictions  for  larceny  in  the 
states,  where  the  property  had  been  stolen  in  the  British  prov- 
inces :  The  State  v.  Ba/rtlett,  11  Yermont,  650,  and  The  State 
V.  Underwood,  49  Maine,  181.  In  Bartlett's  case,  the  principle 
is  doubted,  but  the  practice  adopted  in  cases  where  the  property 
Vol.  II.— 23 
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was  stolen  in  a  sister  state  was  followed,  and  the  application  of 
the  principle  thereby  extended.  Underwood's  case  was  decided 
by  a  majority  of  the  judges.  After  reviewing  the  cases,  we 
think  the  weight  of  authority  is  against  the  conviction  and 
judgment  below.  And  in  the  light  of  principle,  we  have  no 
hesitancy  in  holding  that  the  court  below  had  no  jurisdiction 
over  the  offense  committed  by  the  prisoner.  The  judgment 
below  is  wrong,  unless  every  act  of  the  defendant,  which  was 
necessary  to  complete  the  offense,  was  committed  within  the 
state  of  Ohio,  and  in  violation  of  the  laws  thereof.  This  pro- 
position is  not  disputed.  It  is  conceded  by  the  prosecution  that 
the  taking,  as  well  as  the  removal  of  the  goods  animno  furomdiy 
must  have  occurred  within  the  limits  of  Ohio.  It  is  also  con- 
ceded that  the  first  taking,  as  well  as  the  first  removal,  of  the 
goods  alleged  in  this  case  to  have  been  stolen,  was  at  a  place 
beyond  the  limits  of  the  state,  and  within  the  jurisdiction  of  a 
foreign  and  independent  sovereignty.  Now,  the  doctrine  of  all 
the  cases  is  that  the  original  "  taking,"  and  the  original  transpor- 
tation of  the  goods  by  the  prisoner  must  have  been  under  such 
circumstances  as  constituted  a  larceny.  If  the  possession  of  the 
goods  by  the  defendant  before  they  were  brought  into  this  state, 
was  a  lawful  possession,  there  would  be  no  pretense  that  the  con- 
viction was  proper.  The  same,  if  his  possession  was  merely 
tortious.  The  theory  of  the  law,  upon  which  the  propriety  of 
the  conviction  is  claimed,  is  based  on  the  assumption  that  the 
property  was  stolen  in  Canada  by  the  prisoner. 

By  what  rule  shall  it  be  determined  whether  the  acts  of  the 
prisoner,  whereby  he  acquired  the  possession  of  the  goods  in 
Canada,  constituted  the  crime  of  larceny?  By  the  laws  of  this 
state  ?  Certainly  not.  The  criminal  laws  of  this  state  have  no 
extra-territorial  operation.  If  the  acts  of  the  prisoner,  whereby 
he  came  in  possession  of  the  property  described  in  the  indict- 
ment, were  not  inhibited  by  the  laws  of  Canada,  it  is  perfectly 
clear  that  he  was  not  guilty  of  larceny  there.  It  matters  not 
that  they  were  such  as  would  have  constituted  larceny  if  the 
transaction  had  taken  place  in  this  state. 

Shall  the  question,  whether  or  not  the  "  taking  "  of  the  prop- 
erty by  the  prisoner  was  a  crime  in  Canada,  be  determined  by 
the  laws  of  that  country  ?  If  this  be  granted,  then  an  act,  which 
was  an  essential  element  in  the  combination  of  facts  of  which 
Stanley  was  found  guilty,  was  in  violation  of  the  laws  of  Canada, 
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but  not  of  this  state,  and  it  was  because  the  laws  of  Canada  were 
violated  that  the  prisoner  was  convicted.  If  the  laws  of  that 
country  had  been  different,  though  the  conduct  of  the  prisoner 
had  been  the  same,  he  could  not  have  been  convicted.  I  can  see 
no  way  to  escape  this  conclusion,  and  if  it  be  correct,  it  follows 
that  the  acts  of  the  prisoner  in  a  foreign  country,  as  well  as  his 
acts  in  this  state  were  essential  elements  in  his  offense ;  therefore, 
no  complete  offense  was  committed  in  this  state  against  the  laws 
thereof. 

I  have  no  doubt  the  legislature  might  make  it  a  crime  for  a 
thief  to  bring  into  this  state  property'  stolen  by  him  in  a  foreign 
country.  And  in  order  to  convict  of  such  crime,  it  would  be 
necessary  to  prove  the  existence  of  foreign  laws  against  larceny. 
The  existence  of  such  foreign  laws  would  be  an  ingredient  in 
the  statutory  offense.  But  that  offense  would  not  be  larceny  at 
common  law,  for  the  reason  that  larceny  at  common  law  contains 
no  such  element.  It  consists  in  taking  and  carrying  away  the  goods 
of  another  person  in  violation  of  the  rules  of  the  common  lam, 
without  reference  to  any  other  law,  or  the  laws  of  any  other 
country.  It  may  be  assumed  that  the  laws  of  mewm  et  tuum, 
prevail  in  every  country,  whether  civilized  or  savage.  But  this 
state  has  no  concern  in  them  further  than  to  discharge  such 
duties  as  are  imposed  upon  it  by  the  laws  of  nations,  or  through 
its  connection  with  the  general  government,  by  treaty  stipulations. 

Our  civil  courts  are  open  for  the  reclamation  of  property 
which  may  have  been  broii^ht  within  our  jurisdiction,  in  viola- 
tion of  the  rights  of  the  owner ;  but  our  criminal  courts  have 
no  jurisdiction  over  offenses  committed  against  the  sovereignty 
of  foreign  and  independent  states. 

Judgment  reversed,  a/nd  ca^se  remanded. 

Day,  C.  J.,  Welch,  Stone  and  "White,  JJ.,  concurring. 

Note. — In  Morrisaeyv.  People,  11  Mich.,  337,  tlie  Supreme  Court  of  Michi- 
gan was  evenly  divided  on  the  question,  whether  a  statute  providina;  for  the 
punishment,  in  Michigan,  of  persons  who,  having,  committed  a  larceny  in  a 
foreign  country,  brought  the  stolen  property  into  the  state,  was  constitutional. 
But  the  majority  of  the  court  concurred  in  reversing  the  judgment  in  that 
case  on  the  ground  that  the  information  was  fatally  bad,  inasmuch  as  it  simply 
charged  a  larceny  in  Michigan  in  the  ordinary  form;  while  the  court  held  that 
all  the  facts  necessary  to  bring  the  case  within  the  statute,  i.  e.,  the  larceny  in 
Canada,  and  the  bringing  of  the  stolen  property  into  the  state,  must  be  set  out 
in  the  information. 
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Wilson  v.  State, 

(45  Tex.,  77.) 

Labobnt:    Autrefois  con'siet. 

Where  a  person  steals  articles  belonging  to  different  persons  at  the  sanje  time 
and  place,  so  that  the  whole  constitutes  hut  one  transaction,  he  has  com- 
mitted but  one  larceny,  and,  after  trial  and  conviction  for  stealing  a  part  of 
the  property,  the  conviction  may  be  pleaded  in  bar  of  a  second  indict- 
ment, charging  the  larceny  of  the  other  property  taken  at  the  same  time 
and  place. 

Ebeves,  Associate-  Justice.  In  this  case  there  was  no  appear- 
ance for  the  appellant.  The  case  was  submitted  for  the. state  on 
the  brief  of  the  assistant  attorney-general. 

There  were  two  indictments  pending  in  the  criminal  court  of 
Dallas  City,  against'  the  appellant.  In  the  first  one,  numbered 
on  the  docket  of  the  criminal  court  2,398,  the  defendant  was 
charged  with  the  theft  of  a  gelding  belonging  to  Granville 
Criner,  charged  in  the  indictment  to  have  been  taken  from  the 
possession  of  D.  N.  Harden,  who,  as  averred,  was  holding  the 
animal  for  the  owner.  The  other  indictment,  numbered  on  the 
docket  2,399,  and  found  at  the  same  term  of  the  court,  charged 
the  defendant  with  theft  of  a  saddle,  bridle  and  blanket,  one  pair 
of  saddle-bags,  one  umbrella,  three  shirts,  one  pair  pants,  two 
pairs  of  drawers,  belonging  to  D.  N.  Harden,  and  taken  from  his 
possession  on  the  10th  day  of  July,  1874,  being  the  same  day  the 
gelding  was  stolen  from  him. 

It  appears  that  the  defendant  was  first  put  upon  his  trial  on 
indictment  number  2,399,  charging  him  with  stealing  the  saddle, 
bridle  and  blanket,  etc.,  on  which  charge  he  was  convicted  by  the 
jury,  and  his  punishment  assessed  at  a  fine  of  one  hundred  dol- 
lars and  one  year's  confinement  in  the  county  jail ;  and,  by  the 
judgment  of  the  court,  he  was  remanded  to  the  custody  of  the 
sheriff  until  the  fine  and  costs  were  paid,  and  for  the  further 
term  of  one  year,  according  to  the  verdict  of  the  jury. 

On  his  trial  for  stealing  the  gelding,  as  charged  in  indictment 
number  2,398,  the  defendant  pleaded  the  former  conviction  on 
the  indictment  number  2,399,  as  a  bar,  and  asked  to  be  discharged 
from  further  prosecution,  because  the  offense  for  which  he  had 
been  tried  and  convicted  was,  in  fact  and  in  law,  the  same  offense 
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of  which  he  then  stood  charged.  Upon  the  motion  of  the  dis- 
trict attorney  the  plea  was  stricken  out  by  the  court.  The  case 
being  submitted  to  a  jury,  a  verdict  was  returned  assessing  the 
punishment  at  fifteen  years'  confinement  in  the  penitentiary. 
The  motion  for  a  new  trial  being  overruled,  the  defendant  has 
appealed.  The  court  did  not  err  in  refusing  to  give  the  special 
charges  asked  by  the  defendant,  being  one  of  the  grounds  of  the 
motion  for  a  new  trial. 

The  first  charge  asked  by  the  defendant  was  to  the  effect  that 
the  state  could  only  prove  that  Granville  Criner,  the  owner,  did 
not  give  his  consent  to  defendant  to  take  the  gelding,  by  Criner 
himself,  or  by  the  confession  of  the  defendant.  The  court 
instructed  the  jury  "  that  the  want  of  the  owner's  consent  could 
be  established  by  the  evidence  of  the  party  from  whom  the 
property  was  taken,  or  the  party  who  was  the  owner,  or  it  may 
be  established  by  facts  and  circumstances,  provided  such  circum- 
stances so  proven  are  of  such  a  nature  as  to  exclude  absolutely 
every  reasonable  presumption  that  the  owner  gave  his  consent  to 
the  taking." 

The  appellant  has  no  just  groimd  to  complain  of  this  charge : 
Zmorence  v.  The  State,  4  Yerg.,  145 ;  M'ee  v.  The  State,  13 
Ind.,  324. 

The  second  charge  refused  was  given  substantially  in  the  gen- 
eral charge,  and  the  court  was  not  required  to  repeat  it. 

The  fourth  ground  of  the  motion  for  a  new  trial  presents  the 
material  question  in  the  case,  to  wit :  Because  the  court  erred 
in  striking  out  defendant's  plea  of  a/wbrefois  convict. 

Wharton,  in  his  work  on  American  Criminal  Law  (vol.  1,  sec. 
570),  says:  "  "Whenever  the  offenses  charged  in  the  two  indict- 
ments are  capable  of  being  legally  identified  as  the  same  offense 
by  averments,  it  is  a  question  of  fact  for  a  jury  to  determine 
whether  the  averments  be  supported  and  the  offenses  be  the 
eame.  In  such  cases  the  replication  ought  to  conclude  to  the 
country.  But  when  plea  of  autrefois  acquit  upon  its  face 
shows  that  the  offenses  are  legally  distinct,  and  incapable  of 
identification  by  averments,  as  they  must  be  in  all  material 
points,  the  replication  of  nul  tiel  record  may  conclude  with  a 
verification.  In  the  latter  case  the  court,  without  the  interven- 
tion of  a  jury,  may  decide  the  issue."  The  same  rules  apply  to 
the  plea  of  autrefois  convict. 

"  The  plea,"  says  Bishop,  "  must  set  out  the  record  of  the 
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former  conviction  or  acquittal,  including  the  caption  and  indict- 
ment, and  allege  that  the  two  offenses  are  the  same,  and  that  the 
defendant  in  the  former  is  the  same  person  who  is  the  defendant 
in  the  latter  : "     1  Bishop's  Cr.  Pro.,  sees.  814,  816. 

"  When  there  are  special  pleas'  upon  which  the  jury  are  to 
find,  they  must  say  in  their  verdict  that  the  matters  alleged  in 
such  pleas  are  either  true  or  untrue : "  Code  Cr.  Pro.,  art.  3091, 
Paschal's  Dig. 

In  the  case  of  Davis  v.  The  State,  42  Texas,  494,  the  court' 
said :  "It  would  certainly  be  most  ii* harmony  with  our  general 
practice  to  submit  both  issues  (the  plea  of  not  guilty,  and  plea  of 
former  conviction)  to  the  jury,  with  directions  to  first  consider 
the  special  plea ;  and  if  they  found  that  to  be  true,  to  proceed  no 
further  than  to  return  their  verdict  upon  it.  The  rule  to  be 
deduced  from  the  authorities  is,  that  where  the  offenses  charged 
in  different  indictments  are  so  diverse  as  not  to  admit  of  proof 
that  they  are  the  same,  the  court  may  decide  the  issue  without 
submitting  it  to  a  jury. 

In  the  case  of  Boggess  v.  The  State,  from  McLennan  county, 
decided  at  Austin  (43  Tex.,  347),  the  action  of  the  court  sustain- 
ing exceptions  to  the  plea  was  held  to  be  correct. 

In  the  case  at  bar  we  are  not  able  to  say  that  it  necessarily 
appears  by  the  record  that  the  offenses  are  incapable  of  identifi- 
cation. The  plea  alleges  that  they  are  the  same,  and  that  the 
defendant  is  the  same  person  in  both  indictments.  The  theft,  as 
alleged  in  both  indictments,  is  charged  to  have  been  committed 
on  the  same  day,  and  from  the  same  person.  In  one  case  he  was 
the  owner  of  the  property,  and  in  the  other  he  was  in  possession, 
and  holding  the  same  for  the  owner,  according  to  the  allegations 
of  the  indictment. 

If  we  look  to  the  evidence,  on  the  trial,  for  the  theft  of  the 
gelding,  as  may  be  done  in  considering  the  motion  for  a  new 
trial,  it  will  be  seen  that  D.  N.  Harden,  from  whose  possession 
the  property  was  taken,  testified  that  a  new  saddle,  a  pair  of 
saddle-bags  filled  with  clothing,  a  blanket,  and  an  umbrella, 
strapped  on  the  saddle,  were  on  the  horse  at  tlie  time  he  was 
taken,  being  in  part  such  articles  as  are  described  in  the  indict- 
ment. The  saddle-bags  may  have  contained  the  other  articles 
mentioned  in  the  indictment.  The  horse  and  the  saddle  and 
saddle-bags  belonged  to  Granville  Criner,  leaving  it  to  be  inferred 
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that  the  other  articles  belonged  to  the  witness  Harden,  as  averred 
in  the  indictment. 

"  To  sustain  this  plea  (amt/refois  oonviot  or  acquit),  it  is  not 
sufficient  simply  to  put  in  the  former  record;  some  evidence 
must  be  given  that  the  offenses  charged  in  the  former  and  pres- 
ent indictments  are  the  same.  This  may  be  done  by  showing, 
by  some  person  present  at  the  former  trial,  what  was  the  offense 
actually  investigated  there;  and,  if  that  is  consistent  with  the 
charge  in  the  second  indictment,  a  presumptive  case  will  thus  be 
made  out,  which  must  .be  met  by  proof  on  the  other  side,  of  the 
diversity  of  the  two  offenses : "  1  Bishop's  Cr.  Pro.,  sec.  816. 
Both  of  the  pleas  of  former  conviction,  and  not  guilty,  should 
have  been  submitted  to  the  jury  for  their  action,  under  the  direc- 
tion of  the  court,  as  indicated  in  the  opinion. 

As  the  case  must  be  reversed  for  the  error  in  striking  out  the  plea 
of  former  conviction,  it  becomes  necessary  to  inquire  as  to  what 
effect  shall  be  given  to  the  plea  if  found  to  be  true.  On  the 
supposition  that  the  horse  and  saddle  and  saddle-bags  belonged 
to  Criner,  and  the  other  articles  belonged  to  Harden,  and  that  all 
were  taken  at  some  time  and  place,  and  from  the  possession  of 
the  same  person,  the  question  would  be  whether  the  taking  in 
the  supposed  case  would  be  distinct  larcenies,  or  only  one  offense. 
The  authorities  are  found  to  be  conflicting  on  the  question. 

Wharton  says :  "  Where  a  man  simultaneously  steals  two  arti- 
cles— e.  g.,  a  horse  and  a  saddle  together — he  may  be  convicted 
on  separate  indictments  for  each  offense  "  (sec.  565,  referring  to 
The  State  v.  Thurston,  2  McM.  [South  Carolina],  382).  In  tliis 
case  the  defendant  was  indicted  for  stealing  cotton  belonging  to 
three  different  individuals,  and  was  convicted  in  the  three  cases ; 
and  the  conviction  in  one  case  was  held  to  be  no  bar  to  the  con- 
viction in  the  two  other. 

The  court  said :  "  The  stealing  of  the  goods  of  different  per- 
sons is  always  a  distinct  felony,  or  may,  at  least,  be  so  treated  by 
the  solicitor,  if  in  his  discretion  he  thinks  proper  so  to  do." 
Wharton  also  refers  to  the  case  of  The  Commonwealth  v. 
Andrews,  2  Mass.,  409 — an  indictment  for  receiving  stolen  goods 
belonging  to  different  persons. 

These  cases  and  some  others,  citing  English  authority,  sustain 
the  doctrine  contended  for.  The  great  weight  of  American 
authoi'ities  is  believed  to  be  the  other  way. 

In  The  State  v.  Williams,  10  Humph.,  101,  a  case  for  stealing 
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a  gelding,  one  saddle,  one  blanket,  a  bridle  and  martingale,  the 
court  said :  "  The  crime  is  single.  All  the  things  are  charged 
to  have  been  taken  at  the  same  time,  the  same  place,  and  to  have 
been  the  property  of  the  same  individual.  The  crime  being  one, 
is  indivisible;  that  is,  the  state  could  not  maintain  separate 
prosecutions  against  the  prisoner  for  stealing  the  horse,  for  steal- 
ing the  saddle,  for  stealing  the  blanket,  for  stealing  the  bridle, 
for  stealing  the  martingale ;  for  this  would  be  to  punish  him  five 
times  for  one  offense ;  and  yet  this  would  be  the  consequence,  if 
the  positions  assumed  in  behalf  of  the  prisoner  were  sustained." 

Also,  Lorton  v.  The  State,  7  Mo.  Eep.,  55,  Lorton  was 
indicted  by  the  grand  jury  of  St.  Louis  county,  for  stealing  the 
goods  of  Richard  Curie,  and,  at  the  same  time,  was  indicted  for 
stealing  the  goods  of  John  B.  Gibson.  The  defendant  pleaded 
guilty  to  the  first  indictment,  and,  to  the  second,  pleaded  a  former 
conviction  for  the  same  offense.  The  prisoner  had  been  sen- 
tenced, under  the  first  indictment,  to  two  years'  imprisonment  in 
the  penitentiary.  On  the  second  trial  he  asked  the  court  to 
instruct  the  jury  that  if  they  believed,  from  the  evidence,  that 
the  goods  of  Curie  and  Gibson  were  stolen  at  one  and  the  same 
time,  then  the  circumstance  of  said  goods  belonging  to  separate 
owners  did  not  constitute  sevei-al  offenses,  and  that  if  any  person, 
by  the  same  act,  and  at  the  same  time,  should  steal  the  goods  of 
A,  B  and  C,  this  constituted  but  one  felony  or  offense  against  the 
state;  and  that  if  they  should  believe,  under  the  preceding 
instruction,  that  the  stealing  of  the  goods  of  said  Curie  and  Gib- 
son was  one  transaction,  then  the  former  conviction  of  the  pris- 
oner operated  as  a  bar.  This  instruction  was  refused.  On 
appeal  to  the  Supreme  Court,  it  was  held  that  the  instruction 
should  have  been  given. 

The  Supreme  Court  said  :  "  The  stealing  of  several  articles 
of  property,  at  the  same  time  and  place,  undoubtedly  constitutes 
but  one  offense  against  the  law ;  and  the  circumstance  of  several 
ownerships  cannot  increase  or  mitigate  the  nature  of  the  offense." 

In  the  general  form  of  indictment  at  common  law,  for  lar- 
ceny, the  goods  are  described  as  belonging  to  different  owners  : 
3  Chitty's  Cr.  Law,  959.  Under  this  form  is  found  the  follow- 
ing note :  "  "Where  several  persons'  goods  are  taken  at  the  same 
time,  so  that  the  transaction  is  the  same,  the  indictment  may 
properly  include  the  whole ;  but  not  so,  if  the  takings  were  at 
different  times."     Here  the   stealing  of  the  goods  of  different 
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persons,  at  the  same  time,  is  treated  as  grand  larceny,  and  as 
being  but  one  transaction. 

In  the  case  of  Jackson  v.  The  State,  and  the  case  of  Zanpher 
V.  The  State,  14  Ind.  R.,  327,  reporting  but  one  of  the  cases,  the 
indictment  charged  the  defendant  with  stealing  two  horses.  It 
appeared  that  he  stole,  with  the  horses,  saddles  and  bridles, 
though  not  so  charged  in  the  indictment,  and  this  was  objected 
to  as  a  fatal  variance.  The  court  held  "that  the  omission  to 
include  in  the  indictment  other  articles  stolen  at  the  same  time, 
and  forming  a  part  of  a  single  offense,  was  for  the  defendant's 
benefit,  if  it  had  any  bearing  in  the  case.  The  state  cannot  split 
up  one  crime  and  prosecute  it  in  parts.  A  prosecution,  for  any 
part  of  a  single  crime,  bars  any  further  prosecution  based  upon 
the  whole  or  a  part  of  the  same  crime." 

Also,  Boberts  <&  Oopenherden  v.  The  State  of  Georgia,  14 
Ga.,  12.  In  this  case  the  court  said :  "  The  plea  of  autrefois 
acquit  or  convict,  is  sufficient,  whenever  the  proof  shows  the 
second  case  to  be  the  samQ  transaction  with  the  first." 

On  the  same  point,  2  Graham  &  "Waterman  on  New  Trials, 
54,  55. 

Our  conclusion  is,  that  the  stealing  of  different  articles  of 
property  belonging  to  different  persons,  at  the  same  time  and 
place,  so  that  the  transaction  is  the  same,  is  but  one  offense 
against  the  state,  and  that  the  accused  cannot  be  convicted  on 
separate  indictments,  charging  different  parts  of  one  transaction 
as  a  distinct  offense.  A  conviction  on  one  of  the  indictments 
bars  a  prosecution  on  tlie  others. 

Whether  or  not  the  appellant  can  bring  his  case  within  this 
rule  can  only  appear  on  another  trial. 

The  present  case  does  not  affect  the  punishment  of  theft,  under 
specified  circumstances,  as  where  it  is  coupledwith  burglary,  and 
the  punishment  is  doubled,  as  provided  by  the  statute. 

It  is  not  necessary  to  decide  to  what  extent  offenses,  other  than 
theft,  may  come  within  the  scope  of  this  opinion. 

For  the  error  in  striking  out  the  special  plea  in  bar,  fhe  case  is 
reversed  and  remanded. 

R&oersed  amd  rema/nded. 
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Hutchinson  v.  CoMMONWBAiiTH. 
(83  Pa.  St.,  473.) 

Lakcent:    Bailees — Agents — Trustees —  Writ  of  error  allowable  nunc  pro  tune — 
Demurre/r  to  evidence. 

Where,  by  an  oversight,  there  was  no  formal  allowance  of  a  writ  of  error, 
but  the  court  can  see  that  it  would  and  should  have  been  allowed,  on  a 
motion  to  quash  the  writ  of  error  for  want  of  an  order  allowing  it,  the  court 
will  make  the  order  of  allowance  nunc  pro  tunc. 

Where  the  defendants  received  an  accepted  order  for  so  many  barrels  of  crude 
petroleum,  which,  at  the  time,  was  in  the  tanks  and  pipes  of  the  Union 
Pipe  Line  Co.,  mixed  with  petroleum  belonging  to  many  others,  the 
defendants  receiving  the  accepted  order  on  an  agreement  to  store  the 
petroleum  represented  by  the  order  at  a  specified  rate  per  month,  the 
delivery  of  the  order  is  a  delivery  of  the  petroleum  sufficient  to  consti- 
tute the  defendants'  bailees,  and,  if  by  means  of  the  order  they  draw  and 
receive  the  petroleum  from  the  Pipe  Line  Co.,  and  convert  it  to  their  own 
use,  they  are  guilty  of  larceny  as  bailees. 

Embezzlement  by  trustees  being  a  different  offense  from  embezzlement  by 
agents,  a  count  which  charges  the  defendants  with  embezzlement  "  as 
trustees  and  agents,"  charges  two  distinct  offenses,  and  is  bad  for 
duplicity. 

Where  in  a  criminal  prosecution  the  defendant  demurs  to  the  evidence,  he 
waives  his  right  to  have  the  jury  pass  upon  the  case;  and  it  is  proper  for 
the  court  to  discharge  the  jury  and  give  judgment  upon  the  whole  case, 
upon  the  facts  as  well  as  upon  the  law. 

Paxson,  J.  There  was  a  certiorari  as  well  as  writ  of  error  in 
this  case.  The  former  was  specially  allowed  by  our  brother 
"Williams  at  chambers.  There  was  no  allowance  of  the  writ  of 
error,  although  issued  simultaneously  with  the  certiorari.  This 
was  evidently  an  oversight.  The  commonwealth  moved  to  quash 
both  writs,  and  assigned  as  reason  therefor  :  1.  Informality  in 
the  allowance  of  the  writs ;  and,  2.  That  neither  certiorari  nor 
writ  of  error  would  lie  in  the  case. 

The  objections  are  purely  formal,  and  inasmuch  as  the  record 
presents  a  proper  ease  for  review,  we  have  no  hesitation  in 
allowing  the  writ  of  error  nunc  pro  tunc.  The  act  of  19th 
May,  1874  (Pamph.  L.,  219),  makes  ample  provision  for  writs  of 
error  and  certiorari  in  criminal  proceedings.  In  all  cases  of 
felonious  homicide,  and  in  all  other  such  criminal  cases  as  are 
triable  exclusively  in  the  oyer  and  terminer,  said  writs  are  of 
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right.  In  all  other  criminal  cases,  they  may  be  issued  whenever 
allowed  by  this  court,  or  a  judge  thereof. 

Upon  the  trial  in  the  court  below,  a  motion  was  made  on 
behalf  of  the  defendants  to  quash  the  bill  of  indictment.  The 
motion  was  refused,  and  this  ruling  of  the  court  forms  the  sub- 
ject of  the  first  seven  specifications  of  error.  We  are  of  opinion 
that  the  first,  third  and  fourth  counts  are  fatally  defective,  and 
ought  to  have  been  quashed.  The  first  count  charges  the  defend- 
ants with  embezzlement  "as  trustees  and  agents."  Here  is  a 
blending  of  two  offenses  in  one  count,  which  is  not  allowed  in 
criminal  pleading.  Embezzlement  by  trustees  is  one  offense; 
embezzlement  by  agents  is  another,  and  indictable  under  a  differ- 
ent section  of  the  code.  Offenses  which  are  a  part  of  the  same 
transaction  may  be  joined  in  the  same  indictment,  when  it  is 
triable  in  the  quarter  sessions,  even  though  one  of  said  offenses 
be  a  felony :  Hunter  v.  Commonwealth,  29  P.  F.  Smith,  503. 
This,  however,  does  not  justify  the  joining  of  separate  offenses 
in  one  count.  The  third  count  charges  the  defendants  with 
embezzlement  as  bailees.  There  is  no  such  offense  at  common 
law,  or  under  the  code.  The  fourth  count  charges  the  defend- 
ants with  embezzlement  as  "  trustees,  agents  and  bailees."  This 
is  defective,  for  the  reason  stated  in  regard  to  the  first  count. 

The  second  count  is,  perhaps,  suflicient  in  point  of  law.  It 
charges  embezzlement  as  "  agents."  It  is,  however,  of  no  prac- 
tical importance,  as  there  was  no  evidence  to  support  it.  The 
defendants  were  not  the  "agents"  of  the  prosecutor.  This 
obviates  the  necessity  of  any  discussion  as  to  whether  the  defend- 
ants were  professional  agents.  This  conviction,  if  sustained  at 
all,  must  rest  solely  upon  the  fifth  and  last  count  of  the  indict- 
ment. This  count  charges  the  defendants  with  larceny  as  bailees. 
It  is  true  the  blunder  of  joining  the  words  "  bailees  and  agents  " 
is  again  repeated,  but  we  think  with  a  different  result.  There  is 
not  a  blending  of  two  or  more  separate  offenses  in  the  one  count, 
as  is  the  case  in  the  first  and  fourth  counts.  There  is  no  section 
of  the  code  which  defines  and  ])unishes  such  an  offense  as  larceny 
by  "  agents."  Hence,  the  word  "  agents  "  does  not  introduce 
another  offense  into  this  count,  and  may  be  rejected  as  surplus- 
age. This  brings  us  to  the  important  question  in  the  case,  viz. : 
was  the  evidence  for  the  commonwealth  suflScient  to  sustain  a 
conviction  of  larceny  as  bailees  ?  The  defendants  demurred  to 
the  evidence,  and  the  district  attorney  having  joined  therein,  the 
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court  discharged  the  jury  and  gave  judgment  for  the  common- 
wealth upon  the  demurrer.  The  discharge  of  the  jury  is  one  of 
the  errors  assigned.  In  this  we  think  the  court  below  was  right. 
It  is  true,  a  jury  are  not  only  judges  of  the  facts  in  a  criminal 
case,  but  they  are  also  judges  of  the  law,  under  the  advice  and 
instruction  of  the  court.  It  was  in  the  power  of  the  defendants 
to  require  the  jury  to  pass  upon  the  whole  case.  But  they 
waived  this  right  by  their  demurrer  to  the  evidence.  By  this 
act  they  threw  the  decision  of  both  the  law  and  the  facts  upon 
the  court,  and  the  discharge  of  the  jury  was  entirely  proper. 
They  had  no  further  functions  to  perform  :  Commonwealth  v. 
Parr,  5  W.  and  S.,  345.  In  the  consideration  of  the  question, 
whether  the  court  below  was  right  in  adjudging  the  defendants 
guilty  under  the  evidence,  the  first  thought  that  naturally  sug- 
gests itself  is,  was  there  a  bailment  of  the  oil  ?  This  involves  a 
brief  statement  of  the  facts  as  proved  upon  the  trial,  and 
admitted  by  the  demurrer. 

On  the  13th  of  July,  1874,  E.  L.  Bishop,  the  prosecutor,  was 
the  owner  of  1,083  barrels  of  crude  petroleum.  This  oil  was  in 
the  pipes  or  tanks  of  the  Union  Pipe  Line,  and  Mr.  Bishop  held 
as  the  evidence  of  his  title,  two  accepted  orders  on  said  company. 
On  the  day  above  named,  Mr.  Bishop  delivered  these  orders  to 
the  firm  of  Hutchinson  &  Batchelder,  the  defendants,  and  took 
from  them  the  following  receipt : 

"Pabkbr's  Landing,  Pa.,  July  13th,  1874 

"  Eeceived  of  Mr.  R.  L.  Bishop,  ten  hundred  and  eighty-three 

^  barrels  of  united  oil,  pipage  unpaid,  to  be  held  for  storage 

on  the  following  terms :  five  cents  a  barrel  per  month,  or  fifty 

cents  for  twelve  months. 

"HUTCHINSON  &  BATCHELDER." 

On  the  13th  of  August,  1874,  the  defendants  received  from 
the  prosecutor  103^^5-  barrels  of  petroleum,  in  the  same  manner 
and  upon  the  same  terms.  At  the  time  of  the  delivery  of  the 
said  accepted  orders,  the  oil  referred  to  was  in  the  numerous 
tanks  or  lines  of  pipes  of  the  Union  Pipe  Line  Company,  and 
were  wholly  indistinguishable  from  the  thousands  of  barrels  of 
other  oil  in  said  pipes  or  tanks.  After  the  defendants  received 
the  orders,  they  deposited  them  to  the  credit  of  their  general 
account  with  the  pipe  line,  and  thereafter  continued  to  deposit 
and  draw  until  the  spring  of  1875,  when   defendants  became 
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financially  embarrassed.  In  order  to  meet  their  engagements, 
they  continued  to  draw  upon  the  balance  in  their  favor  on  the 
books  of  the  pipe  line  until  their  failure  in  August,  1875. 
When  the  prosecutor  demanded  his  oil,  they  were  unable  to 
deliver  it,  for  the  reason  that  they  had  drawn  all,  or  nearly  all, 
the  oil  out  of  the  pipes  to  pay  their  debts.  The  case  presented 
by  this  brief  statement  is  believed  to  be  without  precedent.  Of 
all  the  numerous  cases  in  the  books,  I  have  found  no  one  that 
resembles  it  in  all  its  essential  features.  If  we  take  the  receipt 
of  the  defendants  as  conclusive  upon  them,  it  would  establish  a 
bailment.  But  a  receipt  has  never  been  held  to  be  conclusive, 
even  in  a  civil  case.  The  explanation  of  it  furnished  by  the  evi- 
dence in  the  case,  discloses  substantially  the  facts  above  stated. 
It  was  contended,  on  behalf  of  the  defendants,  that  there  was  no 
bailment,  because  there  was  no  separation  of  the  prosecutor's  oil 
from  the  immense  quantity  of  other  oil  in  the  pipes  and  tanks 
of  the  Pipe  Line  Company,  and  that  as  a  sequence  there  was 
no  delivery.  This  is  the  vital  point  in  the  case.  If  there  was 
no  delivery  of  the  oil  there  was  no  bailment.  We  have  a  long 
line  of  cases  in  England  and  this  country  involving  the  question 
as  to  how  far  a  sale  of  goods  is  complete  when  the  article  sold 
has  not  been  separated  from  other  goods  or  property  of  like 
character.  The  subject  is  discussed  at  considerable  length,  and 
the  authorities  reviewed  by  Mr.  Justice  Kogers,  in  Mutchvnson 
V.  JSPunter,  7  Barr,  140.  The  rule  which  is  there  deduced  from 
the  authorities  is,  that  "the  goods  sold  must  be  ascertained, 
designated  and  separated  from  the  stock  or  quantity  with  which 
they  are  mixed  before  the  property  can  pass. '  Until  this  be  done, 
it  remains  the  property  of  the  vendor,  and  if  destroyed  by  fire 
or  otherwise,  it  is  the  loss  of  the  vendor  and  not  of  the  vendee." 
This  was  undoubtedly  the  proper  rule  to  apply  to  the  case 
before  the  court,  in  Hutchinson  v.  Mwnter.  The  merchandise 
which  had  been  sold  consisted  of  one  hundred  barrels  of  molasses, 
out  of  a  lot  of  one  hundred  and  twenty-five  barrels.  The  barrels 
varied  in  quantity,  and  had  not  been  gauged ;  were  not  separated 
or  marked,  nor  were  any  particular  barrels  agreed  upon.  The 
facts  brought  the  case  precisely  within  the  rule  laid  down  by 
Chancellor  Kent  (2  Com.,  496) :  "  If  anything  remains  to  be 
done  between  the  seller  and  the  buyer  before  the  goods  are  to  be 
delivered,  a  present  right  of  property  does  not  attach  to  the 
buyer.     The  goods   sold   must  be  ascertained,  designated  and 
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separated  from  the  stock  in  quantity  witli  wMch  they  are  mixed 
before  the  property  can  pass.  It  is  a  fundamental  principle 
pervading  everywhere  the  doctrine  of  sales,  that  if  goods  be  sold 
by  number,  weight  or  measure,  the  sale  is  incomplete,  and  the 
risk  continues  with  the  seller,  until  the  specific  property  be 
separated  and  identified."  This  principle  runs  through  all  the 
cases  upon  this  subject,  and  is  too  firmly  established  to  be  shaken. 
Nor  are  we  disposed  to  question  its  soundness.  If  this  cannot  be 
distinguished  from  those  to  which  the  rule  has  heretofore  been 
applied,  there  was  neither  a  delivery  nor  a  bailment  of  the  oil. 
An  examination  of  our  own,  as  well  as  the  English  cases,  dis- 
closes the  fact  that,  as  between  the  vendor  and  vendee,  some- 
thing remained  to  be  done  in  order  to  ascertain  the  property  and 
render  the  delivery  complete.  In  Smith  v.  Craig,  3  W.  &  S., 
14,  the  rum  and  molasses  were  to  be  gauged,  and  the  price  fixed 
at  the  purchaser's  warehouse  ;  an  act  that  was  prevented  by  the 
vendor's  retention  of  the  property  in  his  actual  custody.  Said 
retention  was  held  to  excuse  actual  performance,  and  the  prop- 
erty passed.  In  Austen  v.  Graven,  4  Taunt.,  643,  the  sugar 
which  was  the  subject  of  the  contract,  required  to  be  weighed  in 
order  to  ascertain  the  quantity.  So  in  Burh  v.  Davis,  2  M.  & 
Selw.,  397,  the  quantity  of  flax  to  be  delivered  was  to  be  ascer- 
tained by  the  wharfinger's  weighing  it  (the  mats  being  of  unequal 
quantities,  so  that  a  fraction  of  a  mat  might  be  required),  and  an 
allowance  for  the  tare  and  draft  was  to  be  made  by  the  weight. 
In  Gregory  v.  Furnell,  2  Camp.,  240,  there  was  a  sale  of  two 
hundred  and  eighty-nine  bales  of  goat-skins,  five  dozen  in  each 
bale.  It  appeared  that,  hy  the  usage  of  trade,  it  was  the  duty  of 
the  seller  of  goat-skins  by  bales  in  this  manner,  to  count  them 
over,  that  it  may  be  seen  whether  each  bale  contains  the  number 
specified  in  the  contract.  Before  they  were  so  counted  the  skins 
were  destroyed  by  fire  at  the  wharf,  where  they  lay  at  the  time 
of  the  sale.  It  was  held  by  Lord  Ellenborough  that,  as  the 
enumeration  of  the  skins  was  necessary  to  ascertain  the  price, 
which  was  an  act  for  the  benefit  of  the  .seller,  and  as  this  act 
remained  to  be  done  by  him  when  the  fire  happened,  there  was 
not  a  complete  transfer  to  the  purchaser,  and  the  skins  continued 
at  the  seller's  risk.  In  White  v.  Wilks,  5  Taunt.,  176,  there 
was  a  sale  of  twenty  tons  of  oil  out  of  a  merchant's  stock,  con- 
sisting of  several  large  quantities  of  oil  in  divers  cisterns,  in 
divers  places.     Here  the  oil  had  to  be  weighed  and  sepai-ated. 
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Whtte/iouse  v.  Frost,  12  East,  614,  was  also  a  case  of  oil,  and 
bears  a  closer  analogy  to  the  case  under  consideration  than  any 
that  I  have  found.  There,  A,  having  forty  tons  of  oil  secured 
in  the  same  cistern,  sold  ten  tons  to  B,  and  received  the  price. 
B  sold  the  same  to  C,  and  took  his  acceptance  of  the  price  at 
four  months,  and  gave  him  a  written  order  for  delivery  on  A, 
who  wrote  and  signed  his  acceptance  on  said  order,  but  no  actual 
delivery  was  made  of  the  ten  tons,  which  continued  mixed  with 
the  rest  in  A's  cistern.  Held,  that  this  was  a  complete  delivery 
in  law  of  the  ten  tons  by  B  to  C,  nothing  remaining  to  be  done 
on  the  part  of  the  seller,  though  as  between  him  and  A,  it 
remained  to  be  measured  off ;  and  therefore  the  seller  could  not, 
on  the'  bankruptcy  of  the  buyer,  before  his  acceptance  became 
due,  countermand  the  measuring  off  and  delivery  in  fact  to  the 
then  buyer.  This  case  was  undoubtedly  decided  against  the  cur- 
rent of  authority.  It  was  questioned  in  White  v.  WilJcs,  supra, 
and  Austen  v.  Gra/oen,  supra,  and  may  now  be  considered  as 
overruled.  The  oil  was  sold  by  the  ton.  It  was  necessary  not 
only  to  set  it  apart,  but  to  weigh  it.  It  could  be  truly  said  that 
one  ton  was  the  exact  counterpart  of  any  other  ton,  for  the  rea- 
son stated  in  the  note  to  White  v.  Wilhs,  that  fluids  are  affected 
by  a  change  of  temperature ;  those  portions  which  are  most 
exposed  to  heat  becoming  lighter,  while  those  portions  not  so 
exposed  are  correspondingly  heavier. 

It  would  be  unprofitable  to  further  follow  up  this  line  of 
cases.  I  have  cited  enough  to  show  what  pervades  them  all,  that 
something  remained  to  be  done  as  between  the  vendor  and 
vendee,  to  ascertain  the  quantity,  quality  or  price.  When  noth- 
ing of  the  kind  remains  to  be  done,  as  was  said  in  Scott  v.  Wells, 
GW.  &:  8.,  357,  the  ownership  and  risk  pass  by  a  contract  of  sale 
without  actual  delivery.  To  the  same  point  is  Rugg  v.  Minet, 
11  East,  210.  But  it  must  be  conceded  that  where  something 
remains  to  be  done  by  the  vendor  to  separate  the  goods  and  to 
enable  the  purchaser  to  get  the  actual  custody  and  possession,  the 
right  of  property  would  not  pass,  and  the  latter  could  not  main- 
tain an  action  of  trover  and  conversion  upon  a  refusal  to  deliver. 
It  is  almost  needless  to  say  that  there  could  be  no  bailment  where 
there  was  neither  title  nor  possession  in  the  bailor.  He  could 
make  no  delivery,  and  delivery  is  the  essence  of  a  bailment. 

It  remains  to  be  seen  whether  the  principles  of  law  above 
referred  to  are  applicable  to  the  facts  of  the  case.    "We  must  not 
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make  the  mistake  of  applying  technical  rules  of  law  to  cases  for 
which  they  were  not  intended,  and  to  which  they  have.no  proper 
application.  An  examination  of  the  facts  of  this  case  shows  it 
to  differ  in  many  essential  features  from  any  of  those  cited,  or 
any  of  the  cognate  cases.  In  the  first  place,  it  is  to  be  observed 
that  in  all  of  them  the  property  sold  was  part  of  a  larger  quantity 
belonging  to  the  vendor,  and  in  his  possession,  from  which  it 
had  not  been  separated  or  distinguished.  Such  was  not  the  case 
here.  The  oil  which  is  the  subject  of  this  contention  was  not 
mixed  with  any  other  oil  of  the  prosecutor.  It  required  no 
separation  from  any  other  portion  of  his  property.  It  was  not 
even  in  his  actual  custody  or  possession.  He  had  the  construc- 
tive possession  by  virtue  of  his  accepted  orders.  "When,  there- 
fore, he  delivered  the  orders  to  the  defendants,  there  was  nothing 
remaining  for  him  to  do  to  complete  the  transaction.  He  had 
done  all  in  his  power  to  render  the  delivery  complete.  The  oil 
was  in  the  pipes  of  the  Pipe  Line  Company.  For  the  sake  of 
convenience  it  was  poured  in  and  mixed  with  the  oil  of  other 
producers,  and,  by  the  usage  of  trade,  each  one  was  entitled  to 
draw  out,  not  the  identical  oil  put  in,  but  oil  which  is  its  precise 
equivalent.  In  the  consideration  of  the  questions  involved  in 
this  case,  we  cannot  close  our  eyes  to  the  total  revolution  in  the 
manner  of  doing  business  which  has  been  brought  about  by  the 
discovery  of  petroleum  in  this  state.  It  has  developed  a  new 
industry  of  vast  importance.  Methods  for  conducting  it  have 
been  devised  and  put  in  operation  which  were  wholly  unknown 
when  the  cases  I  have  cited  were  decided.  Instead  of  oil  being 
hauled  a  long  distance  from  the  well  to  a  market  or  shipping 
station,  and  there  stored  in  barrels  or  in  tanks  in  a  merchant's 
warerooms,  it  is  now  turned  at  once  by  the  producer  into  the 
pipes  of  the  Pipe  Line  Company,  and  thence  conducted  t6  the 
line  of  the  railroad  or  canal  for  shipment,  or  may  be  held  in  said 
pipes,  or  the  tanks  connected  therewith.  Each  producer  knows 
that  his  oil  is  mixed  with  the  oil  of  other  producers.  Each 
barrel  of  oil  in  the  pipes  is  the  precise  counterpart  of  every  other 
barrel  contained  therein.  It  differs  neither  in  quantity,  quality 
nor  price.  The  oil  is  sold  and  passes  from  hand  to  hand  upon 
the  accepted  orders  or  certificates  of  the  Pipe  Line  Company. 
And  here,  again,  there  is  a  marked  distinction  between  this  and 
any  of  the  cases  cited.  It  was  distinctly  proved  upon  the  trial 
that  the  delivery  of  the  certificates  was  a  delivery  of  the  oil.    It 
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was  the  usage  of  the  trade,  known  to  all  these  parties.  It  was, 
consequently,  a  part  of  their  contract :  Zagury  v.  Fermell, 
and  Scott  v.  Wells,  supra.  The  defendants  recognized  this 
usage  by  their  receipt.  For  all  the  purposes  of  trade  and 
commerce  the  delivery  of  the  accepted  orders  was  a  deliv- 
ery of  the  oil.  This  is  a  matter  of  fact,  established  by  the 
evidence  and  admitted  by  the  demurrer.  Thousands  of  barrels 
of  oil  are  sold  and  delivered  daily  in  the  market  upon  similar 
orders.  '  ISo  one  doubts  that  the  property  passes ;  that  the  orders 
draw  to  them  the  constructive  possession,  and  that  the  delivery 
of  said  orders  is  a  symbolical  delivery  of  the  oil.  None  of  the 
reasons  which  required  a  separation  of  the  oil  in  the  cases  cited, 
exists  here.  It  is  mixed  for  the  convenience  of  those  dealing 
with  the  Pipe  Line  Company.  It  is  separated  by  the  latter  when 
the  holder  of  the  order  requires  it.  By  the  usage  of  the  trade, 
he  accepts  the  oil  as  it  is  drawn  from  the  Hues,  and  receives  the 
precise  equivalent  in  quantity,  quality  and  value.  It  would 
seriously  embarrass  this  large  and  valuable  industry  were  we  to 
hold  that  in  such  transactions  the  delivery  of  the  orders  was  not 
a  delivery  of  the  oil.  How  can  these  defendants  allege,  with 
reason,  that  as  to  them  there  was  no  delivery,  when,  in  point  of 
fact,  they  drew  the  oil  out  of  the  pipes  and  applied  it  to  the  pay- 
ment of  their  debts  ?  That  such  was  the  fact,  clearly  appears 
from  the  evidence.  If  it  had  not  been  drawn  out,  it  would  have 
been  in  the  pipes  still,  to  meet  the  demand  of  the  prosecutor. 
Even  if  the  delivery  of  the  orders  was  not  a  complete  delivery 
of  the  oil  at  the  time,  such  delivery  became  complete  when  the 
defendants  drew  it  out,  or  enabled  others  to  draw  it  out  by  a 
transfer  of  the  orders.  It  would  render  the  law  contemptible  in 
the  eyes  of  business  men,  were  it  to  say  that  there  was  no  deliv- 
ery of  this  oil,  when,  as  a  matter  fact,  there  was  a  delivery  for 
all  the  purposes  of  trade  and  commerce ;  such  a  delivery  as 
enabled  the  defendants  to  sell  it,  and  apply  the  proceeds  to  the 
payments  of  their  debts. 

The  principle  contended  for  by  the  plaintiff  in  error  rests  upon 
the  merest  technicality.  The  tendency  of  modern  legislation, 
as  well  as  judicial  decision,  is  to  do  away,  as  far  as  possible,  with 
the  subtle  and  refined  distinctions  of  the  common  law,  when  they 
interfere  with  substantial  justice.  As  was  observed,  in  Hunter  v. 
OommoTvwealth,  29  P.  F.  Smith,  503,  "  the  revised  criminal  code 
and  the  criminal  procedure  act,  have  brushed  away  many  of  these 
Vol.  II.— 24 
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tinseemly  niceties."  In  each  of  the  sections  of  the  code  here- 
inafter cited,  artificial  rules  have  given  place  to  the  advancing 
spirit  of  practical  common  sense  in  our  legislation,  and  defects 
in  the  common  law,  long  seen  and  acknowledged,  have  been  sup- 
plied. As  evidence  of  the  legislative  intent  to  regard  substance . 
rather  than  mere  form,  it  may  not  be  inappropriate  to  refer  to 
the  124th  section  of  the  act  of  1860,  defining  the  words  "  trus- 
tee "  and  "  property,"  as  used  in  said  act.  It  is  there  said  that 
"  the  word  '  property '  shall  include  every  description  of  real  and 
personal  property,  money,  debts  and  legacies,  and  all  deeds  and 
instruments  relating  or  evidencing  the  right  or  title  to  recover  or 
receive  any  money  or  goods,  and  shall  also  include  not  only  such 
property  as  may  have  been  the  original  subject  of  a  trust,  but 
any  property  in  which  the  same  may  have  been  converted,  and 
the  proceeds  thereof,  respectively,  or  any  thing  acquired  by  such 
proceeds."  This  language  is  very  comprehensive,  and  evidently 
means  that  an  offender  shall  not  shelter  himself  behind  technical 
rules,  based  upon  a  change  of  the  character  of  the  property  from 
one  species  to  another.  We  do  not  propose  to  give  any  con- 
struction to  the  code  not  warranted  by  its  terms.  But  to  apply 
a  technical  rule  of  law  to  a  case  that  is  not  within  its  reason  or 
spirit,  would  be  almost  as  objectionable. 

If  there  was  a  delivery  of  the  oil,  of  which  we  have  no  doubt, 
it  follows,  necessarily,  that  there  was  a  bailment.  This  brings 
us  to  the  further  question,  whether  the  defendants  fraudulently 
converted  it  to  their  own  use.  This  point  is  free  from  difficulty. 
It  is  a  imudper  se  for  a  bailee  to  convert  to  his  own  use  the 
property  committed  to  his  care.  The  conversion  \s  prima  fade 
evidence  of  the  fraud.  Larceny,  at  common  law,  involves  some- 
thing more.  It  requires  the  animus  furandi.  There  must  be  a 
felonious  taking.  JSTot  ^o  with  larceny  as  bailee.  It  requires 
merely  a  fraudulent  conversion.  The  lOTth,  108th,  109th,  113th, 
114th,  115th  and  116th  sections  of  the  act  of  31st  of  March, 
1860,  were  evidently  intended  to  punish  as  crimes  certain  acts 
which,  at  common  law,  were  mere  breaches  of  trust.  Hence, 
fraudulent  conversions  of  property  by  bailees,  trustees,  clerks, 
servants,  bankers,  brokers,  attorneys,  officers  of  banks,  and  other 
corporations,  are  made  criminal  offenses  by  the  sections  referred 
to.  It  is  not  required  by  the  108th  section,  that  the  conversion 
by  a  bailee  shall  be  with  the  intent  to  defraud.  The  omission 
of  these  words  is  significant;  the  more  so,  from  the  fact  that 
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they  are  used  in  the  113th  section  relating  to  trustees,  and  the 
104th  section  relating  to  bankers,  brokers,  attorneys,  merchants 
and  agents.  In  the  case  of  a  bailment,  therefore,  so  far  as  the 
intent  to  defraud  may  be  regarded  as  of  the  essence  of  the  crime, 
it  must  be  presumed  from  the  unlawful  conversion.  If  I  deposit 
my  pocket-book  for  safe  keeping  over  night  with  my  landlord, 
■and  he  opens  it  and  converts  the  contents  to  his  own  use,  he  is  a 
thief  both  in  law  and  morals.  Nor  does  it  matter  that  he  has 
parted  with  it  to  pay  his  debt  under  the  stress  of  an  execution, 
with  the  intention  of  restoring  it  to  me  ultimately.  Such  a 
transaction  would  be  trangreesive  of  the  108th  section  of  the  act 
■of  1860,  and  the  conversion  would  be  evidence  of  the  fraud.. 
But  it  is  said  that  the  defendants  were  bankers  in  oil,  and  that 
the  case  resembles  that  of  an  ordinary  banker  who  receives 
moneys  upon  deposit.  It  is  difficult  to  see  the  analogy.  By  the 
law  and  the  usage  of  banking,  the  depositor  who  makes  a  general 
■deposit  of  his  money  becomes  a  mere  creditor  of  the  banker. 
The  money  deposited  becomes  the  property  of  the  banker.  He 
has  a  right  to  use  it  in  his  legitimate  business.  He  may  loan  it 
out  to  his  customers  upon  such  security,  and  upon  such  terms,  as 
are  usual  with  bankers.  No  such  state  of  facts  exists  here.  The 
defendants  acquired  no  property  in,  nor  right  to  use  the  prosecu- 
tor's oil.  It  was  deposited  with  them  for  storage  and  safe  keep- 
ing only,  for  which  they  were  to  be  paid  a  compensation  agreed 
upon.  "What  right  had  they  to  sell  it  to  pay  their  debts,  or  for 
any  other  purpose  ?  That  they  became  embarrassed  in  their  cir-, 
cumstances  affords  them  no  justification.  They  had  no  right  to 
lay  their  hands  upon  the  property  of  the  prosecutor  confided  to 
them  for  safe  keeping,  in  order  to  relieve  themselves.  Upon  a 
careful  consideration  of  the  whole  case,  we  are  of  opinion  that 
the  learned  judge  of  the  court  below  was  right  in  adjudging  that 
the  defendants  w6re  guilty  of  larceny  as  bailees.  The  fact  that 
the  indictment  included  other  counts  which  were  defective,  is 
not  material.  One  good  count  is  sufficient  to  sustain  the  se^n- 
tence :  Commonwealth  v.  MoKisson,  8  S.  and  R.,  420 ;  Hazen 
V.  Commonwealth,  11  Harris,  355. 

The  judgment  of  the  court  of  quarter  sessions  is  affirmed. 
And  it  is  further  ordeced  that  Pete'r  Hutchinson  and  W.  S. 
Batchelder,  the  plaintiffs  in  error,  be  remanded  to  the  custody 
of  the  keeper  of  the  Allegheny  county  work-house,  there  to  be 
confined  according  to  law  and  the  sentence  of  the  court  below. 


372  AMERICAN  CRIMIKAL  REPORTS. 

for  the  residue  of  the  tenn  to  which  they  were  respectively  sen- 
tenced, and  which  has  not  expired,  on  the  23d  day  of  February, 
1876,  when  the  writs  of  error  and  certiorari  in  this  case  were 
lodged  in  the  office  of  the  clerk  of  the  court  of  quarter  sessions, 
and  that  the  record  be  remitted  to  said  court  with  instructions  to 
carry  this  oi'der  into  effect. 
Meeoee,  J.,  dissented. 


Smtth  v.  State. 

(58  Ind.,  340.) 

Larcbkt:    JBeaent  possession  of  stolen  property  —  ErroneoiLS  eka/rge. 

The  presumption  or  inference  of  guilt  arising  from  the  exclusive  possession  of 
stolen  property,  recently  after  the  larceny,  is  purely  a  question  of  fact  for 
the  jury,  and  it  is  error  to  charge  that,  from  such  recent  possession,  if  not 
satisfactorily  explained  or  accounted  for  by  the  defendant,  the  law  pre- 
sumes the  guilt  of  the  defendant. 

See  note  to  State  v.  Oassady,  1  Am.  Or.  Kep.,  567,  where  all  the  American  cases 
are  collected. 

NiBLAOK,  J.  The  appellant,  Edward  Smith,  was  jointly 
indicted  in  the  court  below,  with  one  John  "W.  Sterne. 

The  indictment  was  in  two  counts :  The  first  for  burglary, 
and  the  second  for  grand  larceny. 

The  first  count  charged  that  the  defendants,  Smith  and  Sterne, 
on  the  eighth  day  of  April,  1877,  in  the  night  time,  feloniously 
and  burglariously  entered  the  store-house  of  one  Theophilus 
"Wright,  with  intent  to  steal,  take  and  carry  away  the  goods  and 
chattels  of  him,  the  said  "Wright. 

The  second  count  charged  the  stealing,  at  the  same  time  and 
place,  of  certain  articles  of  the  personal  property  of  the  said 
"Wright,  of  the  aggregate  value  of  near  twenty  dollars,  amongst 
which  were  two  pocket-knives  of  the  value  of  one  dollar  each. 

Smith,  on  a  separate  trial,  was  found  guilty  of  burglary,  as 
charged  in  the  first  count,  and,  over  a  motion  for  a  new  trial, 
was  sentenced  to  imprisonment  in  the  state  prison  for  three 
years. 

On  the  trial  Sterne  testified  as  a  witness  for  the  state,  and, 
amongst  other  things,  stated  that  he  and  Smith,  with  two  other 
persons  assisting  them,  entered  the  store-house  of  the  said 
"Wright,  on  the  night  charged  in  the  indictment,  being  a  Sunday 
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night,  and  carried  away  the  personal  property  enumerated  in  the 
second  count  of  the  indictment ;  that  he  took  one  of  the  pocket- 
knives,  and  that  Smith  took  the  other,  which  was  a  white-handled 
knife. 

Wright  testified  that  on  Tuesday  afternoon,  after  he  lost  the 
goods,  Smith  took  him  to  one  side  and  intimated  that  he,  Smith, 
knew  where  the  goods  were  secreted,  speaking,  at  the  same  time, 
of  Sterne  as  the  person  who  had  the  custody  of  them. 

W.  H.  Evans  testified  that  five  or  six  days  after  the  burglary. 
Smith  exhibited  to  him  a  white-handled  pocket-knife,  which  he, 
Smith,  said  had  come  from  Wright's  store,  and  which  he  claimed 
to  have  obtained  from  one  of  the  parties  implicated  in  the  bur- 
glary ;  that  Smith  claimed  that  he  exhibited  this  knife  to  show 
that  he  had  found  out  and  knew  all  about  the  burglary,  because 
of  a  previous  promise  to  Evans  to  try  and  find  out  about  it. 

Thomas  J.  Statt,  who  was  present  when  the  knife  was  exhib- 
ited, substantially  corroborated  Evans. 

There  was  also  evidence  tending  to  show  that,  in  the  mean 
time,  Smith  claimed  to  other  persons  to  be  in  communication 
with,  or  to  have  some  knowledge  of,  the  persons  who  committed 
the  burglary,  and  that  he  was  seen,  the  Sunday  following  the 
burglary,  with  Sterne,  at  the  barn  where  a  portion  of  the  goods 
were  concealed. 

Two  witnesses  testified  to  having  played  cards  all  night  with 
Smith,  at  a  place  some  distance  away  from  the  scene  of  the  bur- 
glary, and  to  other  circumstances  tending  to  establish  an  aUhi  on 
the  part  of  Smith.  Another  witness  testified  to  some  admissions 
of  Sterne  while  in  jail,  conflicting  with  his  statements  while  on 
the  witness  stand,  implicating  Smith  with  the  burglary. 

Four  or  five  witnesses  also  testified  to  the  bad  character  of 
Sterne  for  truth. 

At  the  proper  time  the  court  gave  to  the  jury  several  instruc- 
tions in  writing.  In  instruction  known  as  number  four,  the 
court,  in  substance,  said  that  it  is  charged  that  the  defendant 
broke  and  entered  the  store-house,  with  the  felonious  intent  to 
Bteal,  take  and  carry  away  the  goods  and  chattels  of  Theophilus 
Wright.  If  you  find  that  the  defendant  broke  and  entered  the 
store-house,  and  are  satisfied  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  did  feloniously  steal,  take  and 
carry  away  the  personal  goods  of  said  Wright  from  said  store- 
house, at  the  time  the  same  was  broken  and  entered,  then  the 
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jury  would  have  the  right  to  presume  that  it  was  his  intention  to 
steal  such  goods  when  he  broke  and  entered  the  store-house." 

By  instruction  known  as  number  seven,  the  court  further  said 
to  the  jury :  "  If  you  should  believe  it  to  be  true  that  the  goods 
mentioned,  or  some  portion  of  them,  were  stolen  from  Theo- 
philus  Wright,  about  the  time  charged  in  the  indictment,  and 
that,  shortly  after  that  time  they,  or  some  portion  of  them,  were 
found  in  the  exclusive  possession  of  the  defendant,  such  posses- 
sion imposes  upon  the  defendant  the  duty  and  burden  of  explain- 
ing his  possession ;  and  if  he  has  failed  to  satisfactorily  account 
as  to  how  he  came  by  the  stolen  property,  or  has  given  a  false 
account  of  how  he  came  into  possession  of  such  stolen  property, 
the  law  presumes  that  the  defendant  stole  such  property,  and 
this  presumption  may  be  strong  enough  to  justify  you  in  finding 
the  defendant  guilty  of  larceny." 

Althougji  the  appellant  was  convicted  of  the  burglary,  and 
not  of  the  larceny  charged  in  the  indictment,  yet  the  course  of 
the  trial,  including  the  instructions  given  by  the  court,  made  the 
question,  as  to  whether  the  defendant  had  been  guilty  of  larceny 
in  connection  with  the  burglary,  a  material  one. 

The  appellant  has  devoted  the  greater  portion  of  his  brief  to 
an  argument  to  show  that  the  court  erred  in  giving  instruction 
number  seven,  as  above  quoted.  While  the  doctrine  of  this 
instruction  may  seem  to  be  in  substantial  accord  with  some  of 
the  authorities  which  have  fallen  under  our  observation,  we  are 
of  the  opinion  that  it  laid  down  a  harsher  rule  than  can  be  sup- 
ported by  the  weight  of  modem  authority. 

In  3  Greenleaf  Evidence,  sec.  31,  it  is  said  :  "  We  have  here- 
tofore adverted  to  the  possession  of  the  instruments,  or  of  the 
fruits  of  a  crime,  as  affording  ground  to  presume  the  guilt  of 
the  possessor ;  but,  on  this  subject,  no  certain  rule  can  be  laid 
down  of  universal  application,  the  presumption  being  not  conclu- 
sive, but  disputable,  and,  therefore,  to  be  dealt  with  by  the  jury 
alone,  as  a  mere  inference  of  fact.  Its  force  and  value  will 
depend  on  several  considerations.  In  the  first  place,  if  the  fact 
of  possession  stands  alone,  wholly  unconnected  with  any  other 
circumstances,  its  value  or  persuasive  power  is  very  slight,  for  the 
real  criminal  may  have  artfully  placed  the  article  in  the  posses- 
sion or  upon  the  premises  of  an  innocent  person,  the  better  to 
conceal  his  own  guilt.  *  *  *  It  will  be  necessary, 
therefore,    for    the    prosecutor    to    add    the    proof    of    other 
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circumstances  indicative  of  guilt,  in  order  to  render  the 
naked  possession  of  the  thing  available  towards  a  conviction :  " 
2  Russ.  Crimes,  p.  337 ;  Curtis  v.  The  State,  6  Cold.,  9 ;  The 
State  V.  Brady,  27  Iowa,  126  ;  The  State  v.  Creson,  38  Mo.,  372 ; 
The  State  v.  Merrick,  19  Maine,  398 ;  The  State  v.  Floyd,  15 
Mo.,  349 ;  Smaltery  v.  The  State,  46  Ind.,  447 ;  Turheville  v. 
The  State,  42  Ind.,  490.  In  a  prosecution  for  larceny,  the  fact 
that  the  stolen  property  is  found  upon  the  person  of  the  defend- 
ant can  always  be  given  in  evidence  against  him,  but  the  strength 
of  the  presumption  which  it  raises  against  the  accused  depends 
upon  all  the  circumstances  surrounding  the  case :  Engleman  v. 
The  State,  2  Ind.,  91.  In  the  case  of  The  State  v.  Hodge,  50 
N.  H.,  510,  a  leading  and  well  considered  case,  the  Supreme 
Court  of  New  Hampshire  decided  that  the  presumption  thus 
raised  was  one  of  fact,  and  not  of  law ;  that  there  is  no  legal  rule 
on  the  subject ;  that  much  depends  on  the  nature  of  the  property 
stolen,  and  the  circumstances  of  each  particular  case ;  that  "  it  is 
a  presumption  established  by  no  legal  rule,  ascertained  by  no 
legal  test,  defined  by  no  legal  terms,  measured  by  no  legal  stand- 
ard, bounded  by  no  legal  limits.  It  has  none  of  the  character- 
istics of  law.  Whether  it  be  found  by  the  judge  or  the  jury,  the 
judge  and  the  jury  must  be  equally  unconscious  of  finding  in  it 
any  semblance  of  a  legal  principle,  however  much  good  sense 
may  appear  in  the  result  arrived  at.  Being  a  presumption  of 
fact,  it  should,  according  to  our  practice,  be  drawn  by  the  jury, 
and  not  by  the  court."  "We  regard  this  case  as  well  supported 
by  authority,  and  we  feel  it  our  duty  to  apply  the  doctrines 
enunciated  by  it  to  the  case  at  the  bar. 

We  think  the  court  erred  in  saying  to  the  jury,  as  it  did  in 
substance,  that,  in  the  absence  of  a  satisfactory  explanation  of 
the  possession  of  the  stolen  property,  the  law  presumes  that  the 
defendant  had  stolen  it — such  a  presumption  being  an  inference 
of  fact  merely,  and  not  amounting  to  a  rule  of  law. 

Evidence  in  explanation  of  such  possession  may  fall  short  of  a 
satisfactory  explanation,  and  yet  be  sufficient  to  acquit.  If  it 
creates  a  reasonable  doubt,  it  practically  rebuts  the  presumption 
of  guilt:  Clachner  v.  The  State,  33  Ind.,  412;  Way  v.  The 
State,  35  Ind.,  409. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial.  The  clerk  will  give  the  proper  notice  for  the  return  of 
the  prisoner. 
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State  v.  Ballingall. 

(42  Iowa,  87.) 

Letting  fob  illegal  purposes:    Permitting 

Under  a  statute  which  punishes  one  who  authorizes  or  permits  premises  to  be 
used  for  the  sale  of  intoxicating  liquors,  the  lessor  is  not  guilty  if  he 
rented  the  premises  for  a  lawful  purpose,  not  knowing  that  they  were  to 
be  used  for  the  unlawful  sale  of  intoxicating  liquors,  although  he  after- 
wards knew  that  they  were  so  used,  and  took  no  steps  to  prevent  their 
continued  use  for  that  purpose. 

Miller,  Ch.  J.  The  evidence  showed  that  the  defendant  was 
the  owner  of  the  bnilding  known  as  the  "  Ballingall  House,"  in 
the  city  of  Ottnmwa,  which  was  built  and  used  as  a  hotel.  In 
this  building  certain  rooms  were  finished  off  with  bar,  shelves, 
etc.,  and  were  used  for  saloon  and  billiard  rooms.  The  evidence 
tended  to  show  that  the  saloon  had  been  leased  by  the  defendant 
to  one  Fraunburg,  who  sold  intoxicating  liquors  therein  on  his 
own  account,  and  not  as  clerk,  servant  or  agent  of  defendant. 
The  defendant  erected  the  hotel  and  had  these  rooms  fitted  up 
in  the  manner  they  were  when  Fraunburg  opened  his  saloon. 
There  was  evidence  tending  to  show  that  the  defendant  knew  to 
what  purpose  the  rooms  were  to  be  put  before  he  leased  them  to 
Fraunburg,  and  that  afterwards  he  knew  how  they  were  being 
used,  and  made  no  objection  thereto,  nor  attempted  to  prevent 
the  unlawful  sale  of  intoxicating  liquors  therein.  The  instruc- 
tions given  and  refused  are  numerous,  but  they  present  only  the 
question  whether,  under  this  indictment,  if  the  defendant  leased 
the. rooms  where  the  liquors  were  sold  contrary  to  law  by  Fraun- 
burg, for  a  lawful  purpose,  or  not  knowing  that  they  were  to  be 
used  for  the  unlawful  sale  of  intoxica,ting  liquors,  but  afterwards 
became  acquainted  with  the  fact  that  they  were  being  so  used, 
and  took  no  steps  to  stop  or  prevent  the  continuance  of  the 
unlawful  traffic  therein,  either  by  word  or  action,  he  may  be 
lawfully  convicted.  The  court  instructed  to  the  effect  that  he 
could  be,  while  those  asked  by  the  defendant  and  refused  were 
to  the  effect  that  he  could  not. 

The  section  of  the  statute  (Revision,  sec.  1564,  Code,  sec.  1643) 
under  which  this  indictment  is  drawn,  provides  that  "  proof  of 
the  manufacture,  sale  or  keeping,  with  intent  to  sell,  of  any 


STATE  V.  BALLINGALL.  377 

intoxicating  liquor  in  violation  of  the  provisions  of  this  chapter, 
in  or  upon  the  premises  described,  hy  the  pa/rty  accused  or  hy 
any  other  under  the  authority  or  hy  the  permission  of  the  party 
accused,  shall  be  presumptive  evidence  of  the  offense  provided 
for  in  this  section."  Under  this  provision  of  the  statute,  there 
can  be  no  doubt  that,  if  the  owner  of  a  house  lease  the  same  to 
another  for  the  purpose  of  the  unlavcful  sale  of  intoxicating 
liquor  therein,  the  lessor  may  be  indicted  and  convicted.  It  is 
claimed,  however,  that  where  the  building  has  been  leased  for  a 
lawful  purpose,  and  it  is  afterwards  used  for  the  unlawful  sale  of 
intoxicating  liquors,  to  the  knowledge  of  the  owner,  he  cannot 
be  legally  convicted,  unless  he  does  some  aflSrmative  act  signify- 
ing his  assent  thereto  or  his  permission  for  the  continuance  of 
the  unlawful,  traffic.  In  The  State  v.  Abrahams,  6  Iowa,  117, 
in  which  the  defendant  was  indicted  under  section  2712,  of  the 
Code  of  1851,  which  enacts  that  if  any  person  let  any  house, 
knowing  that  the  lessee  intends  to  use  it  as  a  place  or  resort  for 
the  purpose  of  prostitution  and  lewdness,  or  knowingly  permit 
such  lessee  to  use  the  same  for  such  purpose,  he  shall  be  pun- 
ished," etc.,  it  was  held,  the  defendant  being  charged  with  know- 
ingly permitting  his  house  to  be  used  for  the  purpose  of  prosti- 
tution and  lewdness,  it  must  be  shown  that  he  did  some  act,  or 
made  some  declaration,  affirmatively  assenting  to  the  property 
being  so  used,  after  he  had  knowledge  that  it  was  being  used  for 
such  unlawful  purpose  ;  that  mere  inactivity  on  the  defendant's 
part,  or  a  failure  on  his  part  to  take  some  steps  to  prevent 
the  illegal  use,  is  not  permitting  it  in  the  sense  contemplated 
by  the  statute.  The  doctrine  there  announced  covers  this 
case.  The  defendant  here  cannot  be  legally  convicted  under 
this  indictment,  unless  it  is  shown  that,  after  he  became  aware  of 
the  illegal  use  of  his  house  by  the  lessee,  he  did  some  act,  or 
made  some  declaration,  affirmatively  assenting  thereto.  It  was 
error,  therefore,  to  give  the  instructions  referred  to  on  this  point, 
and  to  refuse  those  asked  by  the  defendant 
The  judgment  must,  therefore,  be  reversed. 

Note. — To  the  same  effect  la  Btate  t.  Stafford,  67  Me.,  135. 
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Ckofton  v.  State. 

(25  Ohio  St.,  249.) 

Letting  FOR  illbgal  pueposks:    Knowingly  permitting — Indiet/mtnt. 

Under  a  statute  punishing  the  owner  of  premises  for  Imowingly  permitting 
them  to  be  used  or  occupied  for  the  purpose  of  prostitution,  and  confer- 
ring on  the  lessor  power  to  avoid  the  lease  and  re-enter  where  the  lessee 
does  use  the  premises  for  such  purpose,  proof  that  the  lessee  does  use 
the  premises  for  such  purpose,  and  that  the  lessor,  having  knowledge 
of  the  fact,  talies  no  steps  to  avoid  the  lease,  will  not  justify  Ms  convic- 
tion under  the  statute,  in  a  case  where  the  evidence  shows  that  the  lessor 
originally  leased  the  premises  without  any  knowledge  or  intent  that  they 
would  be  unlawfully  used  by  the  lessee. 

Under  such  a  statute,  it  is  not  necessary  that  the  indictment  should  specifi- 
cally aver  that  the  premises  were,  in  fact,  used  for  purposes  of  prosti- 
tution. 

McIltaine,  C.  J.  There  was  no  error  in  overruling  the 
ileraurrer.  The  only  objection  made  to  the  sufficiency  of  the 
indictment  is,  that  it  does  not  contain  an  averment  that  the  house 
was,  in  fact,  used  and  occupied  for  the  purpose  of  prostitution. 
It  is  not  claimed  that,  under  this  statute,  an  averment  that  pros- 
titution was  in  fact  practiced  in  the  house,  is  essential.  The 
point  made  is  that  the  indictment  should  show  that  the  house 
was,  in  fact,  used  for  that  purpose.  The  distinction  between 
such  averments  and  certainty,  to  a  certain  intent  in  particular, 
and  certainty  to  a  certain  intent  in  general — the  latter  degree  of 
certainty  being  all  that  is  required  in  criminal  pleadings,  and  we 
think  it  is  found  in  this  indictment.  There  is  no  substantial 
difference  between  an  averment,  that  A  permitted  B  to  use  and 
occupy  a  house  for  a  certain  purpose,  and  the  averment  that  A 
permitted  the  house  to  be  used  and  occupied  by  B  for  such  pur- 
pose. The  indictment  in  this  case  describes  the  offense  substan- 
tially as  it  is  described  in  the  statute,  with  the  further  averment 
that  the  accused,  unlawfully  and  knowingly,  permitted  Mitchell 
to  keep  in  said  house  certain  females  for  the  purpose  of  prosti- 
tution, with  intent  that  such  females  should  therein  have  illicit 
carnal  intercourse  with  men. 

The  unlawful  use  of  the  house  by  Mitchell,  with  the  knowl- 
edge and  permission  of  the  accused,  is  sufficiently  averred  in  the 
indictment. 
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Upon  the  whole  record,  however,  we  think  the  defendant 
below  was  improperly  convicted. 

This  statute  seeks  to  prevent  the  evil  of  prostitution  by  sup- 
pressing houses  of  ill-fame.  All  houses  or  buildings  used  or 
occupied  for  such  purposes  are  declared  to  be  public  nuisances. 
It  also  punishes  the  owner  or  person  having  the  control  of  such 
places,  in  each  of  the  following  cases : 

1.  For  knowingly  leasing  or  subletting  the  same  for  such  pur- 
pose. 2.  For  knowingly  permitting  the  same  to  be  used  or 
occupied  for  such  purpose.  3.  For  using  or  occupying  them  for 
that  purpose. 

The  defendant  was  indicted  for  the  second  offense  above 
named.  The  testimony  showed  that  he  was  the  owner  of  the 
house,  and  had  leased  it  to  Mitchell  for  a  term  without  any 
knowledge  or  intent  that  it  would  be  unlawfully  used  by  the 
lessee.  By  his  contract,  he  parted  with  all  control  over  it  for 
the  term. 

It  is  true,  the  lessee,  during  the  term,  used  it  in  violation  of 
the  statute,  but  there  is  no  pretense  that  the  defendant  assented, 
in  fact,  to  such  use.  Indeed,  the  proof  is  to  the  contrary,  except 
only  in  the  fact,  that  he  refused  to  avoid  the  lease  and  re-enter, 
upon  being  informed  that  the  property  was  being  used  in  viola- 
tion of  the  statute. 

The  whole  case,  therefore  resolves  itself  into  this  single  ques- 
tion :  Was  such  refusal  to  avoid  the  lease  and  re-enter  into  the 
possession,  an  indictable  ofEense  under  the  statute  ? 

The  court  below  told  the  jury  that  "  such  refusal  would  amount 
to  an  acquiescence  in  the  keeping  such  a  house  "  (that  is,  as  we 
understand  it,  sufficient  proof  of  the  offense  charged),  unless  the 
defendant  took  other  steps  "to  induce  Mrs.  Mitchell  either  to 
move  or  abstain  from  such  ustf  of  the  premises." 

The  qualification  annexed  to  this  instruction  is  of  no  signifi- 
cance. The  defendant  was  under  no  legal  obligation  to  induce 
Mitchell  to  remove,  or  to  abstain  from  the  illegal  use  of  the 
premises.  That  it  was  his  moral  duty  to  do  so,  may  be  admitted, 
but  the  omission  on  his  part  to  take  steps  to  that  end,  was  no 
ofEense  under  the  statxite.  Section  2  of  the  act  confers  on  the 
lessor  of  property  the  power  to  avoid  his  contract  of  lease  for 
cause  named ;  but  it  does  not  make  the  omission  to  exercise  the 
power  an  indictable  offense.  Nor  is  the  offense,  as  declared  by 
the  first  section,  where  the  owner  or  person  having  the  control  of 
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property,  knowingly  permits  it  to  be  used  for  the  purpose  of 

prostitution,  sustained  simply  by  proving  that  the  lessor  refused 

to  avoid  a  lease  innocently  made,  on  the  ground  named  in  the 

second  section. 

Judgment  reversed. 

Welch,  White,  Rex  and  Gilmoee,  JJ.,  concurred. 


State  v.  Pbaesall. 

(43  Iowa,  630.) 

HoTJSB  OF  ill-fame:    Emlence. 


In  order  to  render  the  defendant  guilty  of  keeping  a  house  of  ill-fame,  it  must 
appear  that  he  has  some  interest  in  it  as  such,  or  that  he  participates,  or 
is  authorized  to  participate  in  some  way  in  its  management.  Proof  that 
he  is  the  owner  and  lessor  of  the  house,  and  that  he  is  frequently  there, 
and  stays  there  Sundays,  is  not  sufficient. 

Adams,  J.  The  court  instructed  the  jury  as  follows :  "  Proof 
that  the  defendant  acted  as  keeper  of  the  house,  or  so  held  him- 
self out  to  the  world,  is  suflScient.  Tou  are  to  take  into  consid- 
eration all  the  circumstances.  In  the  absence  of  proof  to  the 
contrary,  the  persons  in  possession  of  the  premises,  and  occupy- 
ing the  same,  are  presumed  to  have  control  of  them,  and  a  con- 
tinual use  of  the  same,  for  a  considerable  time,  as  a  house  of  pros- 
titution, would  justify  the  jury  in  finding  that  the  defendant,  if 
living  in  the  house,  was  consenting  to,  and  a  party  to  the  use  of 
it,  for  that  purpose,  although  the  evidence  did  not  show  he  actu- 
ally received  any  money  on  accotint  of  such  use." 

To  the  giving  of  this  instruction  the  defendant  excepted,  and 
now  assigns  the  same  as  error. 

The  evidence  shows  that  the  house  in  question  was  a  house  of 
ill-fame,  owned  by  the  defendant  Pearsall.  But  it  was  rented 
and  kept  by  one  Mrs.  Eufe.  Whether  it  was  kept  also  by  the 
defendant  is  the  question  in  the  case.  The  instruction  is 
objected  to  upon  the  ground  that  there  was  no  evidence  to 
justify  it. 

One  of  the  witnesses  says :  "  Pearsall  has  made  his  home  there  ; 
have  seen  him  carrying  provisions  there."  Another  witness, 
who  is  an  inmate  of  the  house,  says :     "  Mr.  Pearsall  goes  to 
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Mrs.  Eufe's  frequently  ;  lie  stays  all  night  there  once  in  a  while ; 
he  generally  eats  there  on  Sundays ;  I  don't  know  but  he  has 
come  there  on  Saturday  and  stayed  until  Monday  morning; 
he  sometimes  comes  up  there  and  eats  dinner;  sometimes  he 
goes  in  the  pantry  and  eats."  Another  witness  says :  "  I  saw 
Pearsall  building  the  house  ;  I  have  seen  Peai-sall  around  there 
frequently;  I  think  I  saw  him  once  fixing  up  the  fence,  and 
have  seen  him  lots  of  times  doing  nothing." 

Taking  the  evidence  altogether,  we  think  it  shows  that  the 
house  is  not  Pearsall's  usual  home,  but  that  he  is  often  there 
looking  after  his  premises,  and  may  be  said  to  live  there  on  Sun- 
days. We  think  the  evidence  would  justify  the  jury  in  so 
believing.  Assuming,  then,  that  the  defendant  owns  the  house 
and  lives  in  it  a  part  of  the  time,  would  that  constitute  him  joint 
keeper  of  the  house  with  Mrs.  Kufe,  there  being  no  evidence 
that  he  was  not  there  as  a  boarder  ?  We  are  of  the  opinion  that 
it  would  not.  The  most  which  the  evidence  establishes  is  that 
defendant  is  lessor  of  the  house,  and  knowingly  permits  it  to  be 
used  as  a  house  of  ill-fame.  This  constitutes  a  distinct  offense, 
and  must  not  be  confounded  with  that  of  which  the  defendant  is 
convicted.  He  who  keeps  a  house  of  ill-fame  has  some  interest 
in  it  as  such,  or  participates,  or  is  aiithorized  to  participate,  in 
some  way  in  its  management.  In  this  there  is  no  evidence  of 
either.  Has  rent  was  neither  greater  nor  less,  according  to  the 
patronage  which  the  house  received,  nor  did  he  furnish  or  dis- 
charge inmates,  or  have  authority  to  furnish  or  discharge  them, 
or  to  control  the  house  in  any  respect,  so  far  as  the  record  shows. 

Reversed. 


Clay  v.  The  People. 
(86  m.,  147.) 


Libel:    Indictment— Objeetion  not  made  in  trial  court — Liability  of  orvt  proewr- 
ing  a  libel  to  be  published 

An  indictment  for  libel  which  charges  that  the  libel  is  "as  follows,"  and  then 
sets  it  forth  wrbatim,  with  suflScient  innuendoes,  alleges  the  libel  with  suf- 
ficient certainty. 

An  objection  made  in  the  Supreme  Court  that  the  libel  proven  is  variant  from 
that  set  forth  in  the  indictment,  will  not  be  considered  where  no  such 
objection  is  made  in  the  court  below. 
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One  who  makes  to  a  newspaper  writer  the  statements  of  fact  on  which  a 
libel  is  based,  and,  after  the  article  is  in  type,  hears  the  proofs  read  and 
affirms  its  truth  and  assents  to  its  publication,  is  as  guilty  of  libel  as 
though  he  had  written  and  published  the  article  himself. 

"Writ  of  error  to  the  circuit  court  of  Livingston  county ;  .the 
Hon.  N.  J.  PiLLSBUKT,  Judge,  presiding. 

This  was  an  indictment  against  Cassius  M.  Clay  for  a  libel. 
The  indictment,  omitting  formal  parts,  was  as  follows :  "  That 
Cassius  M.  Clay  *  *  unlawfully  and  maliciously  contriving 
and  intending  to  vilify  and  defame  one  Amanda  Masters  and 
Etta  Masters,  and  to  bring  them  into  public  scandal  and  disgrace, 
and  to  injure  and  aggrieve  them,  the  said  Amanda  Masters  and 
Etta  Masters,  unlawfully,  maliciously  and  willfully  did  compose 
and  publish,  or  cause  and  procure  to  be  composed  and  published, 
a  certain  false,  scandalous,  and  malicious  and  defamatory  libel  of 
and  concerning  them,  the  said  Amanda  Masters  and  Etta  Masters, 
and  caused  and  procured  the  said  false  and  scandalous,  malicious 
and  defamatory  libel  to  be  printed  in  a  certain  newspaper,  called 
the  Streator  Pioneer,  in  the  town  of  Streator,  in  La  Salle  county, 
state  aforesaid,  with  intent  to  circulate  and  publish,  and  after- 
wards did  circulate  and  publish,  the  said  false,  malicious  and 
defamatory  libel  of  and  concerning  the  said  Amanda  Masters 
and  Etta  Masters,  so  printed  as  aforesaid  in  said  county  of  Liv- 
ingston, which  false,  scandalous,  malicious  and  defamatory  libel 
of  and  concerning  the  said  Amanda  Masters  and  Etta  Masters, 
80  printed,  circulated  and  published  in  said  coimty  of  Livingston, 
is  as  follows:  'Brutality.  Two  young  women  maltreat  their 
mother.  A  matter  which,  for  brutality,  is  nearly  equal  to  any- 
thing which  has  taken  place  in  this  vicinity  for  some  time, 
occurred  about  seven  miles  southeast  of  this  village  (meaning  the 
village  of  Streator)  recently.  The  actors  in  this  drama  of  real 
.life  are  named  Masters  (meaning  the  said  Amanda  Masters  and 
Etta  Masters),  and  we  presume  are  known  to  some  of  our  citizens. 
The  father  (meaning  the  father  of  the  said  Amanda  Masters  and 
Etta  Masters)  was  called  away  from  home  on  business,  leaving 
with  his  wife  (meaning  the  mother  of  the  said  Amanda  Masters 
and  Etta  Masters)  one  hundred  dollars  to  procure  the  necessaries 
of  life  during  his  absence.  They  (meaning  the  father  and  the 
mother  of  the  said  Amanda  Masters  and  Etta  Masters)  have  two 
daughters,  Amanda  and  Etta  Masters  (meaning  the  said  Amanda 
Masters  and  Etta  Masters)  aged  eighteen  and  twenty,  who  now 
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eaw  an  opportunity  to  brace  up  and  put  on  a  little  style,  and  in 
order  to  further  their  (meaning  the  said  Amanda  Masters  and 
Etta  Mastei's)  scheme,  demanded  the  money  of  their  mother 
{meaning  the  mother  of  said  Amanda  Masters  and  Etta  Mas- 
ters), who  refused  to  give  it  (meaning  the  money)  up,  and  the 
two  daughters  (meaning  the  said  Amanda  and  Etta  Masters,) 
attacked  (meaning  the  said  Amanda  Masters  and  Etta  Masters 
assaulted  their  mother  with  intent  to  rob  her)  their  aged  mother 
(meaning  the  mother  of  the  said  Amanda  Masters  and  Etta  Mas- 
ters), beating  her  (meaning  the  said  Amanda  Masters  and  Etta 
Masters  assaulted  their  mother  with  intent  to  rob  her),  and  at 
last  knocked  her  down  behind  the  stove  (meaning  thereby  the 
said  Amanda  Masters  and  Etta  Masters  knocked  down  their 
mother  with  intent  to  rob  her),  where  she  lay  insensible  for  some 
time.  At  last  Mrs.  Masters  came  to  herself,  when  the  recollec- 
tion of  the  brutal  treatment  she  had  received  at  the  hands  of 
those  who,  above  all  others,  should  have  loved  and  cherished  her 
and  done  their  utmost  to  render  her  last  days  pleasant  and  joy- 
ous, smoothing  out  the  wrinkles  of  care  and  sorrow,  nearly  drove 
her  wild  (meaning  thereby  that  the  brutal  treatment  of  the  said 
Amanda  Masters  and  Etta  Masters  nearly  drove  their  mother 
crazy),  and  she  (meaning  the  mother  of  the  said  Amanda  Masters 
and  Etta  Masters)  proceeded  to  the  barn  to  hang  herself.  The 
daughters  (meaning  the  said  Amanda  Masters  and  Etta  Masters) 
were  entirely  indifferent  (meaning  to  charge  the  said  Amanda 
Masters  and  Etta  Masters  with  being  indifferent  and  not  caring 
if  their  said  mother  committed  the  act  of  suicide).  But  an 
adopted  boy,  who  is  living  with  the  family,  ran  and  informed 
the  son  of  Mrs.  Masters,  who  arrived  just  in  time  to  prevent  his 
mother  from  carrying  her  intention  into  execution  (meaning  that 
a  brother  of  the  said  Amanda  Masters  and  Etta  Miasters  pre- 
vented their  mother  from  committing  suicide).  After  he  had 
departed,  the  daughters  (meaning  the  said  Amanda  Masters  and 
Etta  Masters)  made  another  attempt  to  assault  their  (meaning  the 
said  Amanda  and  Etta  Masters)  mother,  but  were  prevented 
by  an  older  married  sister  (meaning  a  sister  of  the  said  Amanda 
and  Etta  Masters),  who  informed  them  (meaning  the  said 
Amanda  Masters  and  Etta  Masters)  that  she  would  protect  her 
mother,  and  thus  the  matter  rests.  If  any  of  our  Streator 
old  bachelors  want  a  wife  who  will  make  it  lively  for  them,  let 
them  make  a  trip  out  to  Masters'  (meaning  the  home  of  the  said 
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Amanda  Masters  and  Etta  Masters),  and  secure  one  of  these 
amiable  creatures  (meaning  either  of  the  said  Amanda  Masters 
or  Etta  Masters),  and  in  about  a  year  he  will  fetch  up  in  the 
insane  asylum  with  less  hair  on  his  head  than  is  worn  by  the 
editor  of  the  -Pioneer.^     Contrary,"  etc. 

Mr.  H.  JV.  Ryon,  for  the  plaintiff  in  error. 

Mr.  J.  K.  Edsall,  Attorney-General,  for  the  people. 

Walkek,  J.  The  plaintiff  in  error  was  indicted  and  convicted 
of  libel  in  the  La  Salle  circuit  court.  He  was  fined  $300  and 
costs,  and  it  was  ordered  that  he  stand  committed  until  the  same 
should  be  paid.  He  brings  the  record  to  this  court,  and  asks  a 
reversal  on  several  grounds. 

It  is  first  urged  that  the  libel  is  not  set  out  with  sufficient  cer- 
tainty, and  the  indictment  should,  for  that  reason,  have  been 
quashed  on  the  motion  interposed  for  that  purpose.  This  libel 
is  introduced  into  the  indictment  by  the  words,  "  as  follows. " 
This  is  sufficiently  certain — as  much  so  as  had  the  language,  "  in 
the  words  and  figures  as  follows,"  been  employed.  We  regard 
the  indictment,  under  our  statute,  which  only  requires  it  to  be  so 
plainly  stated  that  the  offense  charged  may  be  easily  understood 
by  the  jury,  as  good  in  substance  and  form.  This  indictment 
answers  all  of  these  requirements  of  the  statute,  and  the  court 
did  not  err  in  overruling  the  motion  to  quash. 

It  is  claimed  that  the  libel  read  in  evidence  was  variant  from 
that  set  out  in  the  indictment.  We  have  turned  to  the  tran- 
script, and  fail  to  find  that  any  objection  was  made  to  the  intro- 
duction of  the  article  in  evidence  because  of  a  variance,  or  for 
any  other  reason.  And  even  if  there  are  variances,  the  objec- 
tion should  have  been  made  when  it  was  offered,  and,  on  being 
overruled  an  exception  should  have  been  preserved.  But,  fail- 
ing to  do  so,  it  can  not  be  raised,  for  the  first  time,  in  this  court. 

It  is  also  insisted  that  plaintiff  in  error  did  not  write  or  publish 
the  article,  and  is,  therefore,  wrongfully  convicted.  It  is  a 
familiar  maxim,  that  what  a  person  does  by  another  he  does  by 
himself ;  and,  we  think,  it  applies  in  its  full  force  in  this  case. 
He  voluntarily  gave  the  main  statements  in  the  article  to  one  of 
the  persons  connected  with  the  publication  of  the  paper,  who, 
after  writing  part  of  an  article  embodying  the  facts  thus  given 
him,  communicated  them  to  the  editor  of  the  paper,  who  there- 
upon wrote  and  published  the  article  read  in  evidence.     After  it 
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was  in  type,  the  article  was  read  to  plaintiff  in  error  from  the 
proof  sheet.  He  suggested  a  correction  as  to  the  course  the 
family  referred  to  resided  from  Streater,  said  it  was  a  little 
rough,  but  it  was  true,  and  let  it  go.  That  he,  in  substance,  so 
said  to  Gale  and  Babcock,  we  think  so  abundantly  proved  as  to 
require  the  jury  so  to  find.  He  knew  it  was  in  type  for  the 
purpose  of  being  published  in  the  paper.  He  must  have  known 
it  was  read  to  him  to  get  his  indorsement  of  the  truth  of  the 
statements  it  contained.  He  made  no  protest  or  objection  to  its 
publication,  but,  on  the  contrary,  he  said,  "let  it  go,"  and  it 
was  published  as  he  thus  directed.  We  may  reasonably  infer 
that  had  he  previously,  or  even  at  that  time,  directed  the  editor 
not  to  publish  the  article,  as  it  might  not  be  true,  and,  if  not, 
that  it  would  inflict  a  grievous  wrong  on  innocent  people,  it 
would  never  have  appeared.  On  the  contrary,  he  volunteered 
the  statements  on  which  the  article  is  based ;  hears  it  read  after 
it  is  written  and  in  type ;  hearing  it  read,  he  says,  "  let  it  go," 
and  it  was  published  as  thus  directed. 

Although  the  editor  may  be  equally  liable,  that  does  not  exon- 
erate plaintiff  in  error.  He  took  an  active  part  in  its  production 
and  publication,  and  is,  essentially,  one  of  its  authors  and  pub- 
lishers, and,  as  such,  must  be  responsible  for  the  injury  he  has 
inflicted  on  society  by  his  reckless,  if  not  wanton  and  malicious, 
conduct  in  this  matter.  It  would  have  required  but  little  effort 
to  have  learned  whether  the  rumor,  as  he  calls  it,  was  true ;  but 
he  does  not  pretend  to  have  made  any  effort.  He  himself 
admitted  that  it  was  rough,  but  that  did  not  restrain  his  action. 
"We  have  no  doubt  of  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  and,  perceiving  no  error  in  the  record,  the  judgment 
of  the  court  below  is  affirmed. 

Judgment  ajirmed. 


EiOKAET  V.  People. 

(79  lU.,  85.) 

LiQUOB  BBLLma:    Eocmon  of  liquor  lam  —  Juriadiciion  of  justices. 

Justices  of  'the  peace  have  jurisdiction  of  actions  to  recover  the  penalty  for 
an  unlawful  sale  of  liquor,  imposed  by  sec.  18  of  chap.  43,  R.  S.  1874. 

The  provisions  of  the  liquor  law,  prohibiting  the  sale  of  liquor  without  a 
license,  cannot  be  evaded  by  a  saloon  keeper's  customers  organizing  a 
Vol.  II.— 25 
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sham  association,  pretending  to  buy  him  out  and  electing  him  treasurer," 
and  then  letting  him  carry  on  his  business  with  the  members  precisely  as 
he  did  before,  with  the  single  exception  that  the  so-called  members, 
instead  of  paying  cash  for  their  drinks,  purchase  tickets  at  a  dollar  a 
piece,  which  are  good  for  a  dollar's  worth  of  drinks,  which  tickets  are 
punched  for  each  drink  had  on  them  until  the  ticket  is  exhausted.  The 
saloon-keeper,  not  having  a  license,  is  properly  convicted  under  the  law. 

Scott,  Ch.  J.  This  action  was  commenced  before  a  justice  of 
the  peace,  on  complaint  under  oath,  to  recover  the  fine  imposed 
for  a  violation  of  the  second  section  of  the  act  entitled  "  Dram 
Shops,"  to  provide  for  licensing  of  and  against  the  evils  arising 
from  the  sale  of  intoxicating  liquors.  That  section  makes  it 
unlawful  for  any  person  not  having  a  license  to  keep  a  dram 
shop,  either  by  himself  or  another,  to  sell  intoxicating  liquors  of 
any  kind  in  a  less  quantity  than  one  gallon,  or  in  any  quantity, 
to  be  drank  on  the  premises,  or  in  any  adjacent  room  or  place, 
and  subjects  the  offender  to  a  fine  and  imprisonment :  K.  S. 
1874,  chap.  43,  sec.  2. 

The  twelfth  section  provides  that  any  fine  or  imprisonment 
mentioned  in  the  act  may  be  enforced  by  indictment  in  any 
court  of  record  having  criminal  jurisdiction,  or  the  fine  may  be 
sued  for  and  recovered  before  any  justice  of  the  peace  of  the 
proper  county,  in  the  name  of  the  people  of  the  state  of  Illinois. 
Under  this  clause  of  the  statute  the  justice  of  the  peace  had 
jurisdiction  to  try  the  cause,  and  we  are  not  aware  of  any  pro- 
vision of  the  constitution  it  contravenes:  McCutcheon  v.  The 
People,  69  111.,  601. 

Of  the  questions  raised  only  one  need  be  considered,  and  that 
has  relation  to  the  guilt  of  the  defendant.  The  statute  makes 
the  giving  away  of  intoxicating  liquors,  or  other  shift  or  device 
to  evade  its  provisions,  unlawful  selling.  That  defendant  resorted 
to  a  shift  or  device  to  evade  the  provisions  of  the  law  against 
selling  intoxicating  liquors,  we  entertain  not  the  slightest  doubt. 
There  is  no  pretense  defendant  had  a  license  to  sell  intoxicating 
liquors,  and  hence  it  follows,  if  he  made  any  sales  in  a  less  quan- 
tity than  one  gallon,  or  in  any  quantity,  to  be  drank  on  the 
premises,  or  in  any  adjacent  room  or  place,  such  sales  must  have 
been  unlawful. 

Prior  to  the  first  day  of  July,  1874,  defendant  had  a  bar  in  a 
room  in  the  "  Piatt  House,"  where  he  kept  for  sale  the  usual 
stock  of  liquors,  having  a  license  to  keep  a  dram  shop.  About 
that  date  there  was  organized  what  is  called  the    "Wheaton 
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Copartnership  Company  No.  One."  The  object  of  the  com- 
pany, as  set  forth  in  the  articles  of  association,  was  "  to  promote 
temperance,  friendship  and  good  feeling  in  the  community  at 
large.  Any  white  male  citizen,  above  the  age  of  twenty-one 
years,  of  steady,  industrious  habits,  sound  mind  and  memory, 
and  good  moral  character,"  could  become  a  member  of  the  asso- 
ciation on  complying  with  certain  conditions. 

The  association,  or  company,  had  as  officers  a  president,  vice- 
president,  secretary  and  treasurer,  whose  duties  were  all  defined. 
The  capital  stock  of  the  company  was  to  be  $300,  and  was  to  be 
invested  in  business,  but  what  that  business  was,  or  its  character, 
is  not  declared,  either  in  the  articles  of  association  or  in  the 
by-laws.  One  of  the  by-laws  provides,  "no  partner  shall  give 
any  goods  of  the  company  to  a  minor,  unless  such  minor  is  a 
member  of  his  family;"  and,  another,  that  "no  partner  shall 
sell  any  of  the  firm  goods  to  any  person  or  persons  whatever, 
either  directly  or  indirectly."  At  the  time  this  prosecution  was 
commenced,  the  proof  shows  the  association  consisted  of  about 
150  members.  Notwithstanding,  it  is  declared  the  object  of  the 
association  is  the  promotion  of  "temperance,  friendship  and 
good  feeling  in  the  community  at  large,"  among  its  first  acts,  the 
company  rented  the  room  defendant  had  formerly  occupied,  pur- 
chased of  him  the  remaining  stock  of  liquors  he  had  on  hand, 
and  set  up  and  opened  a  saloon,  without  having  first  obtained  a 
license  to  keep  a  dram  shop,  and  all  under  the  management  of 
defendant,  with  the  specious  title  of  "  treasurer." 

Bender,  the  secretary  of  the  alleged  company,  was  examined 
as  a  witness  on  the  part  of  the  prosecution,  and  gave  a  descrip- 
tion of  the  place  and  manner  of  doing  business,  as  follows : 
"  There  were  two  front  rooms  in  the  Piatt  House,  and  that  the 
west  one  was  used  for  an  office,  store-room  and  one  thing  and 
another ;  that  there  was  a  door  between  the  two  rooms,  and  a 
front  door  opening  south  from  the  west  room,  and  that  from  the 
east  room  there  was  also  a  door  opening  to  the  south  on  the 
street,  which  was  closed  the  latter  part  of  June  last,  and  had 
since  that  time  remained  closed ;  that  a  club,  or  association, 
known  as  'The  Wheaton  Copartnership  No.  One,'  had  had  con-~ 
trol  of  the  east  room  from  the  1st  day  of  July,  1874 ;  that  this 
club  had  possession  of  this  east  room,  and  that  the  defendant 
stayed  there  most  of  the  time,  and  took  charge  of  it  and  kept  it 
in  order  for  the  club ;  that  in  this  room  there  was  a  bar,  the  same 
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which  was  there  and  kept  by  the  defendant  before  that  timej 
that  there  was  kept  there  lager  beer,  two  kinds  of  whisky,  bit- 
ters, wine,  a  beer-cooler  and  glasses,  with  a  lunch,  but  no  brandy ;. 
that  the  defendant  had  absolute  control  of  the  east  room  during 
the  night  time,  and  that  from  the  1st  day  of  July,  1874,  to  the 
4th  day  of  October,  1874,  this  beer  and  other  liquors  were,  from 
time  to  time,  delivered  in  glasses  to  different  persons  in  this 
room ;  that  the  liquors  were  often  replenished  by  defendant ;. 
that  moneys  received  by  defendant  were  by  him  put  in  his  pocket, 
that  the  cost,  or  price,  of  one  glass  of  beer  was  five  cents,  and 
five  cents  for  the  poorer  quality  of  whisky,  and  ten  cepts  for 
the  better  quality,  ten  cents  a  glass  for  wine,  one  kind  of  cigars 
for  five  cents,  another  kind  ten  cents  each ;  that  the  defendant 
had  nailed  up  on  the  bar  a  United  States  government  license,, 
before  the  1st  day  of  July,  1874,  and  that  it  had  remained  there 
ever  since ;  that'  the  defendant,  and  also  his  father,  drank  liquor 
there  without  paying  for  it ;  that  liquor  was  delivered  to  boys 
under  the  age  of  twenty-one  years,  but  persons  living  outside  the 
county  did  not  get  liquors  there." 

Tickets  were  issued  to  persons,  on  becoming  members  of  the 
association,  entitled  "  Certificates  of  copartnership  investment  in 
the  Wheaton  Copartnership  Company  No.  One,"  signed  by  the 
president  and  secretary,  with  figures  printed  thereon  from  1  to  20, 
both  numbers  inclusive.  Such  tickets  cost  one  dollar.  Whenever 
a  member  wanted  anything  at  the  bar,  he  presented  his  ticket,  and 
it  was  punched,  by  cutting  one  number  for  a  glass  of  beer,  one 
for  a  poor  grade  of  whisky,  two  for  a  better  grade  and  two  for 
a  glass  of  wine,  and  if  he  took  a  cigar,  the  ticket  was  punched! 
in  the  same  manner,  according  to  the  price  of  the  cigar  selected,, 
each  number  representing  five  cents. 

Although  the  business  had  been  carried  on  in  this  way  from 
the  1st  of  July  to  October,  no  distribution  of  profits  had  been 
made  among  the  alleged  members,  nor  had  the  treasurer  been  , 
called  upon  to  render  any  account.  The  whole  business  was 
transacted  by  defendant.  All  purchases  were  made  by  him,  he 
received  all  moneys  for  tickets,  paid  all  bills,  and  if  he  kept  any 
account  with  the  association,  the  proof  fails  to  show  it.  The 
proof  is,  "  that  moneys  received  by  the  defendant  were  by  him 
put  in  his  pocket,"  and  no  other  account  is  given  of  the  receipts. 
Any  person,  it  appears,  could  become  a  member  of  the  associa- 
tion simply  by  buying  a  ticket.     The  witness,  whose  testimony 
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■we  have  before  cited,  says,  "  that  he  supposed  a  person  might 
join  the  club,  call  for  a  glass  of  beer,  get  it,  have  his  ticket 
punched,  and  then  offer  back  his  ticket  and  demand  the  balance 
•of  the  money  paid  in  by  him,  get  it,  and  cease  to  be  a  member 
■of  the  club."  It  is  averred,  however,  nothing  of  the  kind  has 
ever  occurred,  but  the  witness  states  he  had  known  an  instance 
of  a  person,  who  was  not  a  member,  drinking  beer  that  belonged 
to  the  club  in  the  club-room.  All  this  is  plainly  a  device,  on 
the  part  of  defendant  and  those  who  desire  to  patronize  his  bar, 
to  avoid  the  provisions  of  the  law,  and  to  enable  him  to  sell 
intoxicating  liquors  at  retail,  as  he  had  formerly  done,  without 
first  obtaining  a  license  to  keep  a  dram-shop.  The  purpose  and 
object  is  so  transparent,  that  the  subject  need  not  be  seriously 
•discussed.  The  whole  thing  is  a  subtle  artifice,  planned  with  a 
view  to  avoid  the  penalties  denounced  against  persons  violating 
the  law.  The  ticket  arrangement  was  simply  paying  in  advance 
and  getting  the  liquors  at  convenient  seasons,  when  desired.  The 
proposition  is  absurd,  that  the  ticket-holders  really  owned  the 
liquors  with  which  the  bar  was  stocked.  Each  party  bought 
tickets,  to  be  used  at  the  bar  when  he  wanted  anything,  and  for 
no  other  purpose.  Should  we  adopt  the  theory  of  the  defense, 
that  the  several  ticket-holders,  or  parties  constituting  the  associa- 
tion, in  fact  owned  the  liquors  in  the  saloon,  it  would  make  no 
better  case  for  defendant,  and  a  vastly  worse  one  for  the  parties 
associated  with  him.  In  that  view,  the  liquors  would  belong  to 
the  company  as  partnership  stock,  and  the  company  would  have 
no  more  rightful  authority  to  sell  to  the  individual  members,  or 
partners,  at  retail,  without  a  license  to  keep  a  dram-shop,  than  a 
mere  stranger  would  have.  Buying  tickets,  as  we  have  seen,  was 
simply  buying  twenty  drinks  and  paying  for  them  in  advance 
Each  one  paid  for  whatever  he  got,  as  he  would  have  done  had  he 
bought  of  a  licensed  seller.  It  is  preposterous  to  assume  that  a 
number  of  persons  may,  with  impunity,  associate  themselves 
together  as  a  firm  or  voluntary  company,  purchase  a  quantity  of 
liquors  and  retail  them  out  to  the  several  members  as  they  would 
to  strangers.  Such  an  enterprise  is  unlawful,  and  all  concerned 
■would  be  guilty  of  violating  the  statute.  If  such  a  device  could 
be  tolerated,  it  would  render  all  legislation  on  this  subject  nuga- 
tory. But  the  alleged  association  is  a  rnere  fiction.  It  is  nothing 
but  a  device,  under  the  guise  of  a  copartnership  company, 
adopted  to  enable  defendant  to  sell  intoxicating  liquors  to  whom- 
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soever  might  desire  to  buy  at  his  counter,  and  to  enable  him  to 
do  so  without  taking  out  a  license  for  that  purpose,  as  the  law 
requires. 

The  real  object  of  the  parties  engaged  in  the  business  was  pur- 
posely concealed  in  the  articles  of  association.  Had  it  been  an 
honest  enterprise,  there  would  have  been  nothing  to  conceal.  It 
was  adopted  under  legal  advice,  and  is  obviously  nothing  but  a 
shift,  or  device,  to  evade  the  provisions  of  the  law,  and  whatever 
liquors  were  either  given  away  or  sold  for  tickets,  under  that 
arrangement,  come  within  the  definition  of  "  unlawful  selling." 
It  was  a  question  of  fact  whether  the  association  was  a  mere 
shift,  or  device,  to  evade  the  provisions  of  the  law,  and  the  jury 
having  found  it  was,  we  see  no  reason  to  be  dissatisfied  with  the 
conclusion  reached. 

The  evidence  so  fuUy  and  so  clearly  sustains  the  verdict,  that 
we  have  not  deemed  it  necessary  to  remark  upon  the  instructions. 
Any  other  verdict  than  the  one  rendered  would  have  been  against 
the  weight  of  the  evidence. 

The  judgment  must  be  aflSrmed. 

Judgment  affirmed. 

Note. — ^Por  cases  in  which  similar  ingenious  schemes  were  put  in  ope^a^ 
tion  in  an  efEort  to  evade  the  law,  see  Man-montv.  State,  48  Ind.,  21  (S.  C,  1 
Am.  Cr.  Rep.,  447);  States.  Mercer,  32  Iowa,  405;  Oommonwealtfi v.  Smith,  102 
Mass.,  144.  In  the  last  named  case,  the  verdict  against  the  defendant  was  set 
aside,  because  the  court  assumed  that  the  club  was  a  mere  device  to  evade 
the  law,  instead  of  leaving  it  to  the  jury  to  determine  as  a  question  of  fact. 


State  v.  Stake. 

(67  Me..  242.) 

Liquor  Selling:     What  is  malt  liquor,  a  question  of  fact. 

Dnder  the-Maine  statute,  which  provides  tl^at  ale,  porter,  strong  beer,  lager 
beer,  and  all  other  malt  liquors,  shall  be  considered  intoxicating  liquors 
within  the  meaning  of  the  act,  what  liquors  are  malt  liquors  within  the 
meaning  of  the  act,  is  a  question  of  fact  for  the  jury  and  not  of  law  for 
the  court. 

LiBBBT,  J.  These  cases  are  indictments,  one  for  being  a  com- 
mon seller  of  intoxicating  liquors,  the  other  for  keeping  a  drink- 
ing-house  and  tippling-shop.  The  exceptions  are  the  same  in 
both  cases,  and  therefore  they  are  considered  together. 
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To  sustain  the  issue,  the  government  introduced  evidence 
tending  to  show  the  sale  of  an  article  called  "  Stanley's  Hop 
Beer."  This  article,  the  government  contended,  was  a  malt 
liquor  within  the  meaning  of  see.  22,  c.  27,  of  the  Eevised  Stat- 
utes, which  was  denied  by  the  respondent.  The  statute  referred 
to  declares  that  "  ale,  porter,  strong  beer,  lager  beer  and  all  other 
malt  liquors  shall  be  considered  intoxicating  liquors  within  the 
meaning  of  this  chapter,  as  well  as  all  distilled  spirits."  All  the 
requested  instructions  which  are  relied  upon  by  the  counsel  for 
the  respondent  are  based  upon  the  ground  that  it  was  the  duty 
of  the  court  to  instruct  the  jury,  as  a  matter  of  law,  what  are  the 
"malt  liquors"  intended  by  the  statute,  and  embraced  in,  and 
prohibited  by  it.  We  think  they  were  properly  refused.  The 
term  malt  liquor  is  a  general  term,  embracing  several  kinds  of 
liquor ;  what  liquors  are  embraced  in  it,  as  well  as  the  mode  of 
their  manufacture  and  the  ingredients  of  which  they  are  com- 
posed, is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the 
court.  In  every  case  in  which  the  question  is  involved,  it  is 
competent  for  both  parties  to  show  by  proper  evidence,  what  a 
malt  liquor  is,  how  it  is  manufactured,  and  of  what  it  is  com- 
posed, and  also  to  show  whether  the  particular  liquor  in  contro- 
versy is  or  is  not  a  malt  liquor,  and  the  jury  must  determine  the 
issue  upon  the  evidence.  The  court  might  as  well  be  required 
to  instruct  the  jury,  as  matter  of  law,  what  liquors  are  embraced 
in  the  term  ale,  or  distilled  spirits.  The  question  is  the  same  in 
principle  as  that  which  would  arise  under  the  same  section  of 
the  statute,  if  the  liquor  sold  was  one  not  therein  specifically 
declared  to  be  intoxicating,  but  claimed  to  be  intoxicating  by  the 
government.  In  such  case  it  is  well  settled  in  the  state  of 
Massachusetts,  that  what  is  an  intoxicating  liquor,  and  whether 
the  liquor  sold  was  intoxicating  or  not,  are  questions  of  fact  to 
be  determined  by  the  jury  upon  the  evidence  in  the  case :  State 
V.  Wall,  34  Maine,  165  ;  Commonwealth  v.  Cli<ippel,  llfi  Mass., 
7;  Commonwealth  v.  Bios,  Id.,  56- 

Exceptions  overruled. 

Appleton,  0.  J.,  DioKBESON,  Babbows,  Daitpoeth,  and  Vieghk, 
J  J.,  concurred. 

Note. — The  following  cases  decide  that,  whether  any  particular  liquor  or 
beverage  is  intoxicating,  is  a  question  of  fact  and  not  of  law :  State  «i.  Biddls, 
64  N.  H.,  379  (S.  C,  1  Am.  Or.  Rep.,  490);  Lathrop  v.  State,  50  Ind.,  555  (S.  0., 
1  Am.  Or.  Rep.,  496);  State  v.  Long,  74  N.  C,  131. 
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State  v.  Hynes. 

(66  Me.,  114.) 

Liquor  Selling:    Evidence — Oha/rge. 

On  the  trial  of  the  respondent  for  being  a  common  seller  of  intoxicating 
liquors,  a  charge  ' '  that  the  jury  could  infer  the  fact  of  sales  from  cir- 
cumstances, and  the  situation  of  the  respondent,  if  they  were  satisfied  to 
do  so,"  is  not  erroneous. 

On  such  a  trial  where  children  have  testified  to  going  to  the  defendant's  shop 
and  purchasing  liquor,  it  is  proper  to  admit  their  mother  to  testify  that 
they  had  been  sent  there  for  liquor,  had  been  furnished  with  money  and 
a  bottle,  and  had  gone  out  and  returned  with  the  liquor,  although  she 
did  not  herself  know  that  they  got  it  of  the  defendant. 

Appleton,  C.  J.  The  defendant  was  indicted  as  a  common 
seller  of  intoxicating  liquors,  and  found  guilty. 

The  presiding  justice  instructed  the  jury :  "  That  there  must 
be  proof  of  a  plurality  of  actual  sales,  and  sufficient  of  them  to 
satisfy  the  jury  of  the  offense  alleged ;  but  that  the  government 
were  not  required  to  prove  a  plurality  of  sales  by  witnesses  who 
purchased  liquor  of  the  respondent,  or  by  persons  who  have  seen 
liquors  sold  by  the  respondent  or  by  his  clerks  and  agents ;  that 
the  jury  could  infer  the  fact  of  sales  from  circumstances,  and 
the  situation  of  the  respondent,  if  they  were  satisfied  to  do  so." 

Exception  is  taken  to  the  latter  clause  of  the  instruction.  But 
all  crimes  may  be  proved  by  circumstantial  evidence.  The  situ- 
ation of  the  respondent,  his  conduct,  his  acts,  may  become  of  the 
utmost  importance  in  determining  the  question  of  his  criminality. 
Circumstances  and  the  situation  of  the  accused  may  be  of  so 
criminative  a  character  as  not  merely  to  justify,  but  imperatively 
to  require  a  verdict  of  guilty  of  even  the  highest  crimes  known 
to  the  law.  The  common  seller  of  intoxicating  liquors  has  no 
peculiar  grounds  for  exemption  from  the  general  principles  of 
law  adopted  in  the  investigation  of  crime :  State  v.  G'  GoTmer, 
49  Maine,  594. 

The  evidence  shows  that  Mrs.  Kelty  supplied  her  two  children 
with  a  bottle  and  money  to  purchase  liquor,  and  that  they 
returned  with  it.  The  children  sent  on  this  errand  testified  that 
they  received  the  money  and  purchased  the  liquor  of  the  respond- 
ent. True,  the  children  testified  they  received  the  money  and 
returned  with  the  liquor,  but  the  government  had  an  unquestion- 
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able  right  to  strengthen  their  testimony  as  to  these  facts.  The 
evidence  of  Mrs.  Kelty  of  itself  proved  nothing,  but  in  connec- 
tion with  the  other  testimony  it  was  of  importance.  No  other 
exceptions  to  the  rulings  of  the  presiding  justice  are  relied  upon. 

Exceptions  overruled. 

"Waltoit,  Diokekson,    Baeeows,   ViEem  and  Petees,    JJ., 
concurred. 


Adams  v.  State. 
(25  Ohio  St.,  584.) 


LiquoB  SBLLnrs:    M>idence — BeputaUon  as  to  TicMt  of  becoming  intoxicated  — 
Oroaa-exa/minaiion  —  Exception  to  whole  charge. 

On  a  prosecution  for  selling  liquor  to  a  person  in  the  habit  of  becoming  intoxi- 
cated, where  it  has  appeared  that  such  person  resides  in  the  neighborhood 
of  the  respondent,  and  that  he  is  in  the  habit  of  becoming  intoxicated, 
the  state  has  a  right  to  give  evidence  of  his  general  reputation  in  the 
neighborhood  in  that  regard,  for  the  purpose  of  proving  knowledge  of 
that  habit  on  the  part  of  the  respondent. 

The  trial  court  has  a  discretion  to  allow  the  prosecution  to  elicit,  on  cross- 
examination  of  the  respondent's  witnesses,  material  evidence  in  support 
of  the  case  in  chief,  even  though  such  witnesses  did  not  testify  as  to  such 
matters  in  their  direct  examination,  and  the  judgment  will  not  be  reversed 
because  that  has  been  done,  unless  it  appears  that  there  was  such  an  abuse 
of  discretion  as  to  deprive  the  respondent  of  a  fair  trial. 

Where  the  charge  consists  of  several  distinct  propositions,  some  of  which  are 
correct,  a  general  exception  to  the  whole  charge,  and  every  part  of  it,  will 
not  be  considered  by  the  appellate  court.  The  party  excepting  should,  at 
the  time,  point  out  definitely  the  part  of  the  charge  excepted  to,  and  state 
the  grounds  of  his  exception. 

Rex,  J.  The  questions  presented  for  determination  here  arise 
upon  exceptions  taken : 

1.  To  the  ruling  of  the  court  permitting  the  state,  on  cross- 
examination  of  witnesses  produced  and  examined  by  the  plaintiff 
in  error,  to  interrogate  them  as  to  the  general  reputation  of  the 
person  to  whom  the  sale  of  the  intoxicating  liquor  is  alleged  to 
have  been  made,  for  habits  of  intoxication,  in  the  neighborhood 
where  the  defendant  lived,  when  no  question  had  been  asked  in 
chief,  by  the  plaintiff  in  error,  in  regard  to  his  reputation  in  that 
behalf. 

2.  To  the  admission  of  evidence  of  the  general  reputation  of 
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the  person  to  whom  the  intoxicating  liquor  was  sold,  for  habits 
of  intoxication,  in  the  neighborhood  where  the  plaintiff  in  error 
resided,  for  the  purpose  of  proving  knowledge  of  that  habit  on 
his  part. 

3.  To  the  instructions  given  by  the  court  to  the  jury ;  and, 
4.  To  the  overruling  of  the  motion  to  set  aside  the  verdict  and 
for  a  new  trial. 

The  exceptions  will  be  considered  in  the  order  named : 

1.  The  rule  contained  in  section  151  of  the  Code  of  Criminal 
Procedure,  on  the  subject  of  the  order  of  the  production  of  evi- 
dence, although  directory  merely,  should  be  observed  in  all 
criminal  trials ;  but  if  the  court  permitted  evidence  in  chief  to 
be  given  on  the  part  of  the  state,  on  cross-examination  of  the  wit- 
nesses of  the  plaintiff  in  error,  the  judgment  will  not  be  reversed 
on  that  ground,  unless  it  appears  that  there  was  such  an  abuse  of 
discretion  as  to  have  deprived  the  plaintiff  in  error  of  a  fair  trial : 
Evans  v.  The  State,  24  Ohio  St.,  458;  Bew  v.  Missouri,  17 
Wall.,  532.  It  is  plain  that  the  discretion  exercised  in  the 
present  case  was  not  of  that  character. 

2.  The  court,  in  our  opinion,  did  not  err  in  the  admission  of 
the  testimony  excepted  to.  It  appears,  from  the  bill  of  excep- 
tions, that  evidence  had  been  produced  by  the  state  showing  that 
the  person  to  whom  the  intoxicating  liquor  was  sold  was  in  the 
habit  of  getting  intoxicated,  and  that  he  resided  in  the  neighbor- 
liood  of  the  plaintiff  in  error.  Evidence  of  his  reputation  in  that 
regard  was,  therefore,  properly  admissible,  as  a  circumstance 
tending  to  prove  knowledge  of  that  habit  on  the  part  of  the 
plaintiff  in  error ;  and  that  this  was  the  sole  and  only  purpose 
for  which  the  testimony  was  admitted,  is  evident  from  the 
instructions  given  by  the  court  to  the  jury  on  this  subject. 

3.  The  charge,  which  is  set  out  in  the  bill  of  exceptions,  con- 
sists of  several  propositions,  some  of  which  are  in  accordance 
with  law,  and  undoubtedly  correct,  and  others  of  doubtful  cor- 
rectness. The  exception  is  a  general  one  to  the  whole  and  every 
part  of  it.  The  argument,  however,  presents  two  points  upon 
which  it  is  claimed  the  court  erred :  1.  In  its  definition  of  the 
word  intoxication ;  and,  2.  In  the  instruction  given  as  to  what 
constitutes  the  habit  of  getting  intoxicated.  The  exception 
being  a  general  one,  did  not  call  the  attention  of  the  court  to  the 
points  now  claimed  to  be  erroneous,  nor  did  it  suggest  to  hia 
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mind   what  the  counsel  excepting  would  have  him  hold,  nor 
wherein  his  charge  was  wrong. 

It  seems  to  be  well  settled,  both  upon  principle  and  authority, 
that  in  excepting  to  the  charge  of  a  judge,  the  party  exceptipg 
should,gat  the  time,  point  out  definitely  the  part  of  the  charge 
excepted  to,  and  state  the  grounds  upon  which  he  excepts ;  and 
it  is  equally  well  settled,  that  unless  the  exception  directs  the 
attention  of  the  judge  to  the  portion  or  proposition  of  the  charge 
excepted  to,  and  specifically  and  distinctly  the  grounds  of  the 
exception,  a  reviewing  court  is  not  bound  to  take  any  notice 
of  the  exception,  nor  to  look  beyond  the  grounds,of  the  excep- 
tion thus  stated. 

In  Badn  v.  Whiteha/oen  da  Furnesa  Jimction  Railway,  3 
House  of  Lords  Cases,  16,  Lord  Brougham  held :  "  It  is  neces- 
sary that  when  a  party  excepts  to  the  reception  of  evidence,  or 
to  the  rejection  of  evidence,  or  to  the  direction  of  a  judge  given 
to  the  jury,  whatever  is  the  subject-matter  of  his  exception,  he 
must  state  the  ground  of  his  exception,  otherwise  he  can  not 
except.  It  is  not  enough  for  him  to  say:  'I  except  to  the 
receiving  of  A's  evidence ; '  or,  'I  except  to  the  rejection  of  A's 
evidence;'  or,  'I  except  to  the  first  passage  in  the  direction 
given  by  the  learned  judge  to  the  jury.'  In  all  these  cases  the 
ground  of  the  objection  must  be  clearly  stated,  and,  beyond  the 
ground  of  the  objection  thus  stated,  the  court  is  not  bound  to 
look." 

In  Jones  v.  Osgood,  2  Seld.,  233,  it  was  held :  "  A  general 
exception  '  to  the  whole  charge  of  a  court,  and  to  each  part  of 
it,'  when  the  charge  contains  more  than  a  single  proposition  of 
law,  and  is  not  in  all  respects  erroneous,  presents  no  question  for 
review  on  appeal." 

These  rules,  it  is  said,  have  their  foundation  in  a  just  regard  to 
the  fair  administration  of  justice,  which  requires  that  when  an 
error  is  supposed  to  have  been  committed  there  should  be  an 
opportunity  to  correct  it  at  once,  before  it  has  had  any  conse- 
quences, and  does  not  permit  the  party  to  lie  by,  without  stating 
the  ground  of  his  objection,  and  take  the  chances  of  success  ob 
the  grounds  on  which  the  judge  has  placed  the  cause,  and  then,  if 
he  fails  to  succeed,  avail  himself  of  an  objection  which,  if  it  had 
been  stated,  might  have  been  removed  :  Inswranoe  Co.  v.  Lew, 
21  Wall,  158 ;  Joms  v.  Osgood,  2  Seld.,  233. 
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We  think  these  rules  are  correct  in  principle,  and  properly 
apply  to  this  case. 

4.  The  remaining  assignment  of  error  is,  that  the  court  of 
common  pleas  erred  in  overruling  the  motion  to  set  aside  the 
verdict  and  for  a  new  trial.  § 

The  testimony,  as  reported  in  the  bill  of  exceptions,  does  not, 
in  our  opinion,  present  a  case  which  would  authorize  us  to  say 
that  the  court  below  erred  in  overruling  the  motion,  on  the 
ground  that  the  verdict  was  not  sustained  by  suflBcient  evidence. 

Judgment  affirmed. 

McIlvaute,  C.  J.,  "Welch,  White  and  Gllmoee,  JJ.,  con- 
curred. 


Johnson  v.  People. 

(83  111.,  431.) 

LiQuoa  selling:     OoThstitutwnallaw — Evidmuie — CumulaUw  sentence. 

It  seems  that,  in  Illinois,  if  the  title  of  a  hill  fully  covers  the  subject  of  a 
hill  at  the  time  that  it  passes  the  senate,  and  afterwards  its  title  is  amended 
in  the  senate  by  less  than  a  majority  of  the  senators  elect,  if  the  amended 
title  fully  embraces  the  objects  of  the  bill,  and  the  bill,  with  the  amended 
title,  is  passed  by  the  house  of  representatives,  and  is  in  that  form  con- 
stitutionally passed  through  that  body,  the  law  is  constitutionally  adopted. 
It  is  not  necessary  that  the  title  by  which  the  bill  passes  both  houses 
should  be  the  same,  so  long  as  both  titles  fully  cover  the  object  and  pur- 
poses of  the  bill. 

Where  there  is  a  direct  contradiction  between  two  witnesses,  it  is  for  the  jury 
to  determine  which  is  worthy  of  belief,  and  their  determination  ought 
not  to  be  lightly  disturbed. 

"Where  it  appears  that  one  charged  with  selling  liquor  to  minors,  was  engaged 
in  making  change  for  sales  made  by  others,  and  that  he  made  change  on 
the  very  sale  in  question,  he  is  just  as  guilty  as  though  he  had  sold  the 
liquor  himself. 

In  order  to  constitute  an  unlawful  sale  of  liquor  to  a  minor,  under  the  Illinois 
statute,  it  is  not  necessary  that  the  respondent,  or  any  one  connected  with 
him,  should  be  the  keeper  of  a  dram-shop. 

Where  a  cumulative  sentence  of  imprisonment  is  passed  on  a  conviction  on 
several  counts,  the  judgment  should  not  fix  the  day  and  hour  on  which 
each  successive  term  of  imprisonment  should  commence,  but  should 
simply  direct  that  each  successive  term  should  begin  on  the  expiration  of 
the  one  preceding. 
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"Walker,  J.  It  is  first  urged,  that  the  evidence  fails  to  sus- 
tain a  verdict  of  guilty  under  the  sixteenth  count,  and  that  there 
was  no  other  count  under  which  plaintiff  in  error  could  have 
been  convicted  of  sales  actually  made  by  him.  Barton  swears 
that  plaintiff  in  error  sold  to  him  two  glasses  of  beer,  one  for 
himself  and  the  other  for  one  Bitner.  Plaintiff  in  error  denies 
that  there  was  any  such  sale  ;  that  he  sold  none  to  him,  nor  did 
he  sell  to  any  other  person.  Barton  testified  that  he  was  eighteen 
years  old. 

There  was  a  flat  contradiction  between  the  statements  of  these 
witnesses,  and  it  was  for  the  jury  to  judge  of  their  veracity,  and 
having  done  so,  their  action  will  not  be  lightly  disturbed.  The 
jury  had  the  witnesses  before  them,  and  could  see  their  manner 
of  testifying,  and  they,  no  doubt,  in  determining  the  truth,  took 
into  consideration  all  the  attending  circumstances  of  the  case. 
Plaintiff  in  error  was  deeply  interested  in  the  event  of  the  trial, 
and  the  prosecuting  witness  was  not,  so  far  as  this  record  dis- 
closes. This,  of  itself,  for  aught  we  can  know,  may  have  fully 
warranted  the  jury  in  giving  credence  to  the  evidence  of  the  prose- 
cuting witness.  For  anything  we  can  know,  the  manner  of 
plaintiff  in  error,  when  on  the  stand,  may  have  been  such  as  to 
satisfy  the  jury  that  he  was  unworthy  of  belief. 

It  is  urged  that  the  prosecuting  witness  was  ignorant,  and 
hence  we  should  not  give  him  credit  for  truth  and  veracity.  He 
seems  not  to  have  known  in  what  county  Knox's  Grove  was 
situated.  This  may  be  true,  and  still  the  witness  be  entirely 
truthful  as  to  what  he  does  know.  Men,  with  but  few  if  any 
exceptions,  are  ignorant  on  some  questions,  and  no  one  for  that 
reason  doubts  their  veracity.  This  objection  was,  no  doubt, 
fully  considered  by  the  jury,  and  they  were  convinced  that  he 
spoke  the  truth,  and  we  see  no  reason  to  say  they  were  mistaken. 

It  is  also  urged,  plaintiff  in  error  was  improperly  convicted 
under  the  other  counts — that  he  was  simply  employed  to  make 
change  for  the  six  or  seven  persons  who  were  selling  beer,  lem- 
onade, candy,  etc.  He  and  the  others  were  acting  in  concert. 
They  were  carrying  out  a  common  purpose.  He  aided  in  mak- 
ing these  sales  if  he  gave  change  when  the  minors  purchased 
the  beer.  He,  to  that  extent,  aided  and  assisted  in  making  these 
sales.  He  thereby  took  an  active  part,  and  was  one  of  the  actors. 
It  may  be  he  was  not  as  active  as  others,  but,  nevertheless,  he 
acted  conjointly  with  the  salesmen.     He  made  no  protest  against 
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such  sales,  and  being  present,  and  participating  in  wliat  was  done, ' 
the  jury  were  warranted  in  finding  that  he  knew  beer  was  being 
sold  to  minors,  and  that  he  aided  and  abetted  in  such  sales.  It 
is  next  urged,  that  there  is  no  averment  in  the  indictment  that 
plaintiff  in  error,  or  that  any  person  with  whom  he  was  acting  was 
the  keeper  of  a  dram-shop.  The  sixth  section  of  the  dram-shop 
act  provides,  that  "  whoever,  by  himself  or  his  agent  or  servant, 
shall  sell  or  give  intoxicating  liquor  to  any  minor,  without  the 
written  order  of  his  parent,  guardian  or  family  physician,     * 

*  *  for  each  offense  shall  be  fined,"  etc.  Now,  there  is  no 
reference  in  this  section  to  the  keeper  of  a  dram-shop.  The  lan- 
guage is  sufficiently  broad  to  embrace  all  other  persons,  as  well 
as  the  keepers  of  dram-shops.  The  manifest  object  of  this  sec- 
tion is  to  prevent  the  sale  or  giving  of  liquors  to  minors,  without 
the  consent  of  parents,  guardians,  etc.  To  hold  that  it  only 
applied  to  keepers  of  dram-shops,  would  do  violence  to  the 
design  of  the  general  assembly  in  adopting  this  section.  It  is 
not  necessary  to  now  determine  whether  a  person  would  incur 
the  penalty  of  this  section  by  giving  it  as  an  act  of  hospitality 
at  his  house,  as  that  question  is  not  before  the  court.  The  ques- 
tion here  is,  whether  a  person  having,  or  not  having,  a  license  to 
keep  a  dram-shop  may  sell  intoxicating  drink  to  minors,  and  we 
think  it  is  manifest  he  can  not,  without  incurring  the  penalty 
prescribed  by  the  law.  It  is  also  urged,  that  the  act  under  which 
this  prosecution  was  conducted  is  void,  under  our  fundamental 
law.  It  is  claimed,  that  whilst  the  body  of  the  law  was  adopted 
on  the  call  of  the  "  ayes  "  and  "  noes,"  spread  upon  the  journals 
of  the  senate,  by  a  majority  of  all  the  senators  elect,  the  title  to 
the  act  only  parsed  by  a  majority  of  a  quorum.  The  journals 
show  that  twenty-four  senators  voted  "  aye,"  when  it  required 
twenty-six  to  be  a  majority  of  all  the  members  elect.  Does, 
then,  the  constitution  require  such  a  majority  to  adopt  the  title 
to  a  law  ?  It  is  not  required  by  the  letter  of  the  constitution. 
According  to  parliamentary  usage,  the  title  is  not  an  essential 
part  of  a  bill,  although  under  our  constitution  it  seems  to  be. 
Usage  authorized  it,  and  it  was  the  custom  to  adopt  the  title  to 
an  act  after  its  final  passage. 

But  our  constitution  has  worked  a  radical  change  in  this  usage, 
as  it  provides  (art.  4,  sec.  13),  that  "  every  bill  shaU  be  read  at 
large  on  three  different  days,  in  each  house,  and  the  bill  and  all 
amendments  thereto  shall  be  printed  before  the  vote  is  taken  on 
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its  final  passage ;  and  every  bill,  having  passed  both  houses,  shall 
be  signed  by  the  speakers  thereof.  No  act  hereafter  passed  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title."  This  is  all  of  the  section  which  seems  to  be  import- 
ant in  the  consideration  of  the  question  now  before  us. 

In  the  case  of  Brinz  v.  Weber,  81  111.,  288,  in  passing  on  a 
similar  provision  in  the  constitution  of  1848,  applicable  to  private 
laws,  we  said  that  the  validity  of  the  act  must  depend,  under 
such  a  provision,  upon  the  title  to  the  bill  as  it  passed  both 
houses,  and  not  on  the  title  to  the  law  after  its  adoption.  What 
we  there  said,  we  think  applies  to  the  requirements  of  our  present 
constitution,  as  to  the  adoption  of  general  laws.  Hence  we 
regard  it  unnecessary  to  further  discuss  this  question.  Is,  then, 
the  title  by  which  the  bill  was  passed,  sufficient  to  sustain  the 
law !  The  title,  as  the  bill  passed  the  senate,  was :  "  A  bill  for 
an  act  to  revise  the  law  in  relation  to  licenses."  For  the  bill, 
with  this  title,  twenty-nine  senators  voted,  and  eleven  against. 
After  the  bill  had  so  passed  the  senate,  on  motion,  the  title  was 
60  changed  as  to  read :  "  A  bill  for  an  act  to  provide  for  the 
licensing  of  and  against  the  evils  arising  from  the  sale  of  intoxi- 
cating liquors."  The  change  in  the  title  was  adopted  by  "  ayes, 
24,  noes,  11."  As  thus  amended,  the  bill  was  sent  to  the  house, 
where  it  was  constitutionally  passed  through  that  body,  with  the 
title  as  amended  in  the  senate,  and  was  returned  to  that  body, 
and  all  the  requisite  subsequent  steps  were  taken  for  it  to  become 
a  law. 

On  turning  to  the  chapter  entitled  "  License,"  in  the  Eevised 
Statutes  of  1846,  we  find  that  the  first  eight  sections  refer  to 
licensing  peddlers,  auctioneers  and  merchants.  Sections  from 
nine  to  twenty-one,  inclusive,  relate  to  the  sale  of  liquors  and 
licenses  therefor.  Sections  from  twenty-two  to  twenty-eight, 
inclusive,  relate  to  licensing  insurance  companies,  and  for  the  col- 
lection of  penalties  incurred  under  the  chapter,  and  the  disposition 
of  the  money  collected  for  forfeitures.  Thus,  it  will  be  seen,  the 
law  in  relation  to  the  license  and  sale  of  intoxicating  liquors  was 
found  in  this  chapter,  and  when  the  bill  passed  the  senate,  with 
the  original  title,  that  title  certainly  referred  to  the  chapter  regu- 
lating liquor  licenses,  and  embraced  such  licenses,  and  that  sub- 
ject was  expressed  in  the  title.  It  may  be  that  licenses  to  sell 
liquor  were  not  specifically  named  in  the  title,  but  it  was 
undoubtedly  so  expressed  as  to  call  the  attention  of  every  senator 
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to  the  subject  matter  of  the  bill,  and  we  have  no  donbt  that  this 
general  expression  of  the  subject  of  the  bill  answers  the  consti- 
tutional requirement.  The  provision  does  not  require  that  the 
subject  of  the  bill  shall  be  specifically  and  exactly  expressed  in 
the  title,  hence  we  conclude  that  any  expression  in  the  title  which 
calls  attention  to  the  subject  of  the  bill,  although  in  general 
terms,  is  all  that  is  required. 

This  title  calls  attention  to  the  chapter  regulating  licenses,  and 
that  chapter  provided  for  licensing  saloons,  and  as  all  the  law  on 
the  subject  was  then  only  found  under  the  title  of  that  chapter, 
we  presume  every  member  of  the  senate  knew,  by  the  title,  that 
the  bill  proposed  to  revise  that  chapter,  and  in  doing  so  that  it 
would  almost  necessarily  affect  liquor  licenses.  Had  the  bill  been 
specific,  and  the  title  had  proposed  to  license  lawyers,  physicians, 
druggists,  or  some  other  occupation,  and  the  bill  had  contained 
the  provisions  as  it  was  adopted,  then  this  requirement  of  the 
constitution  would  have  probably  rendered  the  law  inoperative. 
But  it  was  general,  and  expressed  the  subject  of  the  bill  generally, 
but  with  sufficient  distinctness  to  answer  the  constitutional 
requirement,  so  that  if  the  title  must  be  adopted  as  is  the  bill  on 
its  final  passage,  a  sufficient  title  was  so  adopted  when  the  bill 
passed  the  senate.  It  does  not  matter  in  what  manner  the  title 
was  subsequently  changed  by  the  senate,  so  the  title  thus  changed 
called  the  attention  of  the  house  to  the  provisions  of  the  bill,  and 
the  title  under  which  the  bill  went  to  the  house  was  specific  and 
certain  for  that  purpose.  We  have  no  hesitation  in  saying  the 
bill  was  properly  and  constitutionally  passed  into  a  law,  and  must 
be  enforced. 

But  the  court  below  erred  in  the  judgment  it  rendered  on  the 
verdict  in  this  case.  It  fixed  the  day  and  hour  when  the 
imprisonment  should  commence  under  each  count  upon  which 
plaintiff  in  error  was  found  guilty.  Since  a  supersedeas  was 
granted  in  this  case,  it  has  become  impossible  that  the  judgment 
of  imprisonment  can  be  carried  into  effect,  as  the  time  fixed  by 
the  court  has  elapsed  and  expired.  Other  contingencies  might 
arise  which  would  render  it  impracticable  to  carrj^  such  a  judg- 
ment into  effect.  The  sentence  to  imprisonment  should  be  for  a 
specified  number  of  days  under  each  count  upon  which  a  convic- 
tion is  had,  and  the  judgment  should  require  that  the  imprison- 
ment under  each  succeeding  count  should  commence  where  it 
ends  under  the  preceding  count,  without  fixing  the  day  or  hour 
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for  each  or  either  to  commence  or  end.  For  this  error  the  judg- 
ment of  the  court  belo-w  must  be  reversed,  and  the  cause  remanded 
with  directions  that  the  court  enter  a  proper  judgment  on  the 
verdict. 

Jvdgment  reversed. 

NoTB. — For  a  full  collection  of  the  authorities  on  the  suhject  of  cumula- 
tive sentences,  see  note  to  Prince  v.  State,  1  Am.  Or.  Rep.,  on  p.  548. 


Albeecht  V.  State. 

(78  111.,  510.) 

LiQTTOR  Selung:    Act  of  hospitality  not  within  the  statute. 

The  act,  title  "Dram  Shops,"  whose  full  title  is,  "An  act  to  provide  for  the 
licensing  of  and  against  the  evils  arising  from  the  sale  of  intoxicating 
liquors"  (R.  S.  of  111.,  1874,  p.  438),  is  not  aimed  against,  and  does  not 
include  ordinary  acts  of  hospitality. 

A  brewer  who  gives  beer  to  a  person  who  comes  to  see  him  at  his  house  on 
business,  is  not  liable  under  the  provisions  of  section  6,  which  provides 
as  follows:  "Whoever,  by  himself  or  his  agent  or  servant,  shall  sell  or 
give  any  intoxicating  liquor  *  *  *  to  any  person  intoxicated,  *  * 
*  shall,  for  each  ofEense,  be  fined,"  etc.,  even  though  such  person  is 
under  the  influence  of  liquor. 

Bebese,  J.  This  was  a  prosecution,  by  indictment,  in  the  cir- 
cuit court  of  Bureau  county,  against  Jacob  Albrecht,  for  an 
alleged  violation  of  chapter  43,  R.  S.  1874,  p.  438,  title  "  Dram 
Shops."  The  title  of  the  act,  in  full,  is,  "  An  act  to  provide  for 
the  licensing  of,  and  against  the  evils  arising  from,  the  sale  of 
intoxicating  liquors." 

The  sixth  section  of  the  act  provides  as  follows :  "  Whoever, 
by  himself  or  his  agent  or  servant,  shall  sell  or  give  intoxicating 
liquor  to  any  minor,  without  the  .written  order  of  his  parent, 
guardian,  or  family  physician,  or  to  any  person  intoxicated,  or 
who  is  in  the  habit  of  getting  intoxicated,  shall,  for  each  offense, 
be  fined  not  less  than  twenty  dollars  nor  more  than  one  hundred 
dollars,  and  imprisonment  in  the  county  jail  not  less  than  ten  nor 
more  than  thirty  days."  The  previous  sections  define :  1.  Dram 
shops ;  2,  provides  penalty  for  selling  without  license ;  3,  how 
license  may  be  granted ;  4,  the  form  of  the  license,  the  rights 
under  it,  and  how  revoked  for  violation  of  the  provisions  of  the 
act,  or  by  keeping  a  disorderly  or  ill-governed  house,  or  place  of 
Voi,.  IL— 26 
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resort  for  idle  or  dissolute  persons,  or  by  allowing  any  illegal 
gaming  in  the  dram  shop,  or  in  any  house  or  place  adjacent 
thereto ;  5,  provides  for  taking  bond  of  the  dram-seller,  and  how 
suit  may  be  brought  thereon.  This  statute  is  highly  penal  in  its 
provisions,  and  is  emphatically  a  penal  statute,  and,  according  to 
well  recognized  canons,  must  be  construed  strictly,  keeping  in 
view  the  great  central  object  the  legislature  had  in  view  in  its 
enactment,  and  the  evils  to  be  prevented.  The  title  of  the  act, 
in  the  revision  of  1874,  is  "Dram  Shops,"  and  every  section  is 
leveled  against  them,  with  a  view,  not  to  their  suppression,  for 
they  are  licensed  to  sell  intoxicating  liquors,  and  pay  large  sums 
of  money  into  the  town  or  county  treasury  for  the  privilege. 
The  provisions  of  the  act  are  aimed  at  such.  What,  then,  under 
this  view  of  the  statute,  should  be  the  construction  to  be  put  on 
the  sixth  section  ?  Can  it  be,  should  it  be,  other  than  this  :  that 
whoever,  keeping  a  dram  shop,  shall,  etc.  ? 

The  leading  facts  in  this  case  are :  that  the  defendant  was  the 
owner  and  operator  of  a  brewery,  selling  the  manufacture  by  the 
keg  or  barrel  to  any  one  who  wished  to  purchase,  and  for  the 
privilege  he  became  liable  to  pay  to  the  government  of  the  United 
States  large  sums  of  money,  demanded  by  the  internal  revenue 
laws,  to  be  appropriated  to  the  payment  of  our  government  debt. 
He  kept  no  dram  shop,  nor  did  he  sell  his  beverage  by  the  small, 
to  be  drank  on  his  premises.  One  day  about  the  last  of  July  or 
first  of  August,  1874,  Charles  Dewey,  the  person  to  whom  it  is 
alleged  defendant  sold  or  gave  one  or  more  glasses  of  beer,  came 
to  see  defendant,  who  was  then  in  bad  health  and  nearly  blind, 
lying  on  a  lounge  in  his  house,  apart  from  his  brewery,  for  the 
purpose  of  getting  a  renewal  of  a  lease  of  some  lots  at  Ohio 
station,  on  which  he  had  erected  a  hay  press.  He  was  accom- 
panied by  Mr.  Kyle,  an  attorney-at-law,  who  was  wanted  by 
Dewey  to  draw  the  papers.  "When  Dewey  and  Kyle  reached 
the  house,  and  found  defendant  in  this  condition,  they  also  found 
Andrew  Ross  there,  and  Samuel  Connor,  the  principal  witnesses 
for  the  prosecution.  Ross's  business  there,  he  being  a  preacher, 
was  to  aid  Connor  in  purchasing  some  lots  of  defendant,  and  to 
see  about  the  two  lots  on  which  Dewey  had  his  hay  press,  for 
the  purpose  of  building  a  mill  upon  them.  Ross  had  talked 
about  this  with  defendant,  when  Kyle  and  Dewey  came  in. 
Dewey  wanted  to  buy  the  lots,  as  it  would  be  expensive  to  move 
his  press,  which  had  cost  him  eighteen  hundred  dollars. 
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Ross,  in  Lis  testimony,  says,  he  supposes  Dewey  thought  lie ' 
■was  trying  to  get  these  lots,  and  he  got  mad  and  talked  pretty 
loud,  and:  was  "  a  little  boozy."  Connor,  on  his  cross-examina- 
tion, says  he  wanted  to  buy  some  lots ;  Kyle  and  Dewey  came  in 
and  went  oflE  together;  Dewey  was  considerably  excited:  he 
thought  he  would  lose  considerable  in  moving  his  press,  and  was 
much  excited  at  Koss.  On  his  direct  examination,  he  says 
Dewey  seemed  a  little  tight — was  intoxicated ;  called  for  beer 
twice ;  some  person  went  into  another  room  and  brought  it  out, 
and  set  the  beer  and  glasses  on  the  table,  and  all  were  invited  to 
partake.  Eoss  being  a  preacher,  of  course,  declined,  never  hav- 
ing drank  intoxicating  liquors.  Connor  never  drank  anything 
intoxicating,  and  never  was  drunk. 

The  opposing  testimony  of  Kyle,  Dewey  and  defendant,  shows 
quite  cbnclusively  Dewey  was  not  intoxicated ;  that  the  beer  was 
sent  for  to  the  brewery,  and  proffered  by  defendant  to  his  visit- 
ors as  an  act  of  hospitality  to  neighbors  and  friends.  Surely,  it 
was  not  such  an  act  as  this  the  statute  in  question  was  intended 
to  punish  by  imprisonment  in  the  county  jail.  It  has  nothing 
of  the  odor  of  a  dram  shop  about  it,  and  was  but  a  mere  courtesy 
which  this  law  was  not  designed  to  reach.  If  one  invites  his 
friends  to  dine  with  him,  and  generous  wine,  which  cheers  the 
heart,  is  pressed  upon  the  guests,  one  of  whom  happened  to  be 
excited  with  wine  when  he  came  there,  is  the  host  to  be  incarcer- 
ated for  giving  to  this  most  bibulous  guest  an  additional  glass  ? 
We  do  not  think  the  statute  should  bear  such  a  construction. 
The  culture  of  the  grape  is  recommended  by  the  moralist  and 
the  economist,  and  the  expression  of  its  juices  into  wine.  Would 
it  be  held  an  offense,  punishable  by  fine  and  imprisonment, 
should  the  vintner,  from  his  wine  press,  fill  a  flagon  and  serve  it 
to  his  guests  in  his  own  house,  at  his  table  ?  Where  is  the  differ- 
ence in  a  brewer  presenting  a  tankard  under  similar  circum- 
stances? We  cannot  believe  this  law  was  designed  to  punish 
such  acts. 

The  testimony,  we  think,  is  quite  sufficient  to  show  Dewey, 
though  highly  excited  at  what  he  believed  to  be  the  interference 
of  Eoss  to  get  these  lots,  was  not  intoxicated.  He  swears 
positively  he  had  drank,  during  the  day  and  before  dinner,  but 
three  or  four  glasses  of  beer,  and  that  he  was  not  intoxicated  in 
the  slightest  degree.  There  is  not  the  slightest  proof  Dewey 
was  in  the  habit  of  getting  intoxicated. 
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A  jury  was  waived  in  this  case,  and  we  think  the  finding  of 

the  court  was  against  the  clear  preponderance  of  the  evidence,  and 

the  case  made  was  not  one  contemplated  by  the  sixth  section  of 

chapter  43,  title  "  Dram  Shops." 

The  judgment  must  be  reversed^ 

Judgment  reversed. 

Note.  —In  Cwrfoss  v.  State,  43  Md. ,  403  (8.  C,  1  Am.  Cr.  Rep. ,  460),  it  was 
held  that  a  statute  prohibiting,  among  other  things,  the  giving  away  of  spirit- 
uous liquors  on  election  days  by  any  person,  extended  to  and  included  acts  of 
hospitality  in  a  private  house. 


Aeoher  V.  State. 

(45  Md.,  33.) 

LiQTJOK  SKLLDTO:    JB/ocmon  —  Evidenee. 

The  evidence  against  the  respondent,  who  was  charged  with  selling  liquor 
without  a  license,  tended  to  show  that  he  sold  cigarettes,  worth  from  a 
quarter  to  half  a  cent  each,  for  ten  cents  a  piece,  and  that  he  gave  a 
drink  of  whisky  to  every  one  who  bought  a  cigarette.  Meld,  that  this 
evidence  fairly  tended  to  show  that  the  real  transaction  was  a  sale  of  the 
whisky,  and  that  it  was  for  the  jury  to  say  whether  or  not  the  pretended 
sale  of  the  cigarettes  was  not  a  mere  evasion  and  subterfuge,  intended  to 
cover  the  sale  of  the  whisky. 

In  such  a  case  the  prosecution  have  a  right  to  press  an  unwilling  and  reluc- 
tant witness  with  searching  questions,  and  to  call  out  any  and  all  facts 
which  have  any  tendency  to  throw  light  on  the  real  nature  of  the  trans- 
action. 

In  such  a  case  the  defendant  has  no  right  to  prove  that  in  other  cases  he  had 
treated  people  to  whisky  under  circumstances  that  did  not  constitute  the 
giving  of  the  whisky  a  sale;  or  that  he  had,  in  some  Instances,  refused  to 
sell  whisky  either  directly  or  covertly.  Proving  that  he  had  not  violated 
the  law  on  other  occasions  would  have  no  tendency  to  prove  that  he  had 
not  violated  it  in  the  matter  for  which  he  was  being  tried. 

Even  though  the  court  permits  an  illegal  or  improper  question  to  be  put  to 
witness,  against  the  objection  of  the  respondent,  the  respondent  is  not 
injured,  and  cannot  complain,  if  the  answer  is  one  which  does  not  preju- 
dice him. 

Evidence  of  similar  sales  of  cigarettes,  and  of  the  giving  of  whisky  in  connec- 
tion therewith  on  other  occasions,  is  admissible  for  the  purpose  of 
explaining  the  transaction  in  question  in  this  case. 

MiLLEB,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  was  indicted  for  selling  on  the  tenth  of  May, 
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1875,  one-half  pint  of  whisky  to  Samuel  M.  Whiteford,  with  a 
view  to  profit,  in  the  prosecution  of  a  regular  trade  and  business, 
without  having  obtained  a  license  so  to  do.  , 

At  the  trial  four  exceptions  were  taken  to  the  rulings  of  the 
court,  upon  the  admission  of  testimony. 

Before  noticing  these  rulings  in  detail,  it  is  proper  to  observe 
that  it  appears  from  the  testimony  in  the  case  that  the  traverser, 
who  had  ho  license  to  sell  spirituous  liquors  in  less  quantities 
than  a  pint,  kept  cigarettes  for  sale,  and  invited  the  purchasers  of 
them  to  drink  whisky  with  him.  There  can  be  no  question,  that 
if  the  price  asked  for  the  cigarettes  was  intended  to  cover  the 
price  of  the  whisky,  which  was  afterwards  nominally  given  to 
the  purchasers,  the  transaction  was  a  sale  of  the  whisky,  as  well 
as  of  the  cigarettes.  Such  an  attempt  to  evade  the  law  is  a  very 
shallow  one,  and  testimony  tending  to  show  that  this  was  the 
real  character  of  the  transaction,  was  admissible  to  establish  the 
■offense  for  which  the  traverser  was  indicted.  We  shall  now 
consider  the  several  exceptions  in  their  order. 

Jf'irst  exception. — On  the  part  of  the  state,  the  witness  White- 
ford  testified  that  he  went  to  the  traverser's  place  of  business,  on 
the  tenth  of  May,  1875,  and  paid  him  forty  cents  and  got  four 
cigarettes.  He  was  then  asked  what  these  cigarettes  were  worth, 
to  which  he  replied  he  did  not  know.  The  state  then  asked  him 
what  was  his  opinion  or  judgment  as  to  the  value  of  them,  and 
to  the  asking  of  this  question  the  traverser  objected.  We  see  no 
error  in  the  ruling  allowing  it  to  be  put.  It  was  important  to 
the  issue,  and  admissible,  to  show  the  actual  value  of  these  arti- 
cles, as  compared  with  what  he  paid  for  them,  and,  as  he  was 
evidently  a  reluctant  witness,  it  was  proper,  after  his  previous 
answer,  to  press  him  with  the  question  as  to  what  was  his  judg- 
ment of  their  value.  It  was  not  necessary  to  inquire  first  whether 
he  was  an  expert  as  to  the  value  of  such  an  article. 

Second  exception. — The  witness  then  stated  that  these  cigar- 
ettes were  a  parcel  of  tobacco  wrapped  in  paper,  and  might  be 
worth  a  quarter  to  a  half  cent  each,  but  he  was  not  a  judge  of 
tobacco.  The  state  then  put  to  him  the  question,  whether  there 
was  anything  in  the  previous  acts  or  declarations  of  the  traverser 
which  induced  him  to  believe,  that  if  he  called  for  cigarettes,  or 
paid  him  at  the  rate  of  ten  cents  a  piece  for  them,  that  he  would 
get  in  return  anything  besides  the  cigarettes  for  the  same  money, 
and,  if  so,  to  state  what  had  occurred  to  induce  him  so  to  think. 
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The  traverser  objected  to  the  asking  of  this  question.  We  think 
the  court  was  right  in  allowing  it  to  be  put.  .  An  affirmative 
answer,  accompanied  with  a  statement  of  such  previous  acts  and 
declarations  of  the  accused,  would  clearly  have  been  admissible 
and  competent  evidence.  But,  if  we  are  wrong  in  this,  it  appears 
by  the  subsequent  exception  the  witness  answered  the  question 
in  the  negative,  and  hence  no  harm  was  done  to  the  traverser  by 
the  ruling  excepted  to. 

Third  exception. — The  witness  having  answered  the  previous 
question  in  the  negative,  was  then  (as  he  should  have  been  at 
first)  required  to  state  all  that  occurred  when  he  went  to  this 
place  on  the  day  in  question,  and  he  replied  that  he  and  four 
others  went  there,  that  he  called  for  four  cigarettes,  and  paid 
forty  cents  for  them ;  we  were  afterwards  invited  into  another 
room  and  took  a  drink  and  came  out ;  there  was  a  shelf  or 
counter  to  the  left  of  the  door ;  we  walked  in  and  took  whisky ; 
there  were  glasses  and  a  bottle  there ;  saw  but  one  either  time ; 
was  some  talk  in  there ;  went  in  first  time  with  Barton — ^last 
time  with  Johns ;  cigarettes  were  handed  round ;  got  one  and 
took  a  drink.  In  reply  to  questions  by  the  traverser's  counsel, 
on  cross-examination,  he  said  he  never  bought  whisky  from  the 
traverser,  and  never  had  any  contract,  understanding  or  agree- 
ment with  him,  under  or  by  which  he  was  to  give  him  whisky  if 
he  bought  cigarettes  or  anything  else.  Upon  re-examination  the 
state  asked  him  whether,  from  anything  which  had  already 
occurred  between  him  and  the  traverser,  or  in  the  presence  of 
the  latter,  he  expected,  when  he  went  back  with  his  four  friends, 
as  previously  stated,  to  get  whisky  for  the  money  he  paid,  and,  if 
so,  how,  and  why  he  expected  it.  To  the  asking  of  this  question 
the  traverser  objected.  In  view  of  what  the  witness  had  stated 
on  his  cross-examination,  we  are  of  opinion  there  was  no  error  in 
allowing  this  question  to  be  asked  him.  His  reply  to  it,  con- 
tained in  the' next  exception,  explains  his  testimony  on  cross- 
examination,  and  must  have  tended  strongly  to  convince  the 
jury  that  the  transaction  in  question  was  in  fact  a  sale  of  the 
whisky,  and  so  intended  to  be  by  the  traverser.  He  said,  in 
reply  to  this  question,  that  the  action  of  others  at  the  traverser's 
place  of  business,  induced  him  to  think  that  he  could  get  whisky 
if  he  bought  cigarettes,  as  they  had  done,  so  he  went  to  the  trav- 
erser's, bought  cigarettes,  as  he  saw  them  do,  and  got  whisky 
also.     There  can,  we  think,  be  no  doubt  of  the  admissibility  of 
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this  evidence.  It  was  for  the  jury  to  decide,  upon  all  the  testi- 
mony before  them,  whether  the  traverser  was  guilty  of  selling 
whisky  to  this  witness,  and  the  fact  that  he  did  not  sell  it  to 
him  was  not  conclusively  established  by  the  mere  declaration  of 
the  witness,  that  he  did  not  buy  it. 

Fowrih  exception. — The  state  then  proved,  by  other  witnesses, 
that  on  many  and  repeated  occasions  in  this  month  of  May,  they 
went  to  this  place  with  their  friends,  and  called  for  cigarettes, 
for  which  ten  cents  a  piece  was  paid  and  that  then  they  were 
invited  into  a  back  room,  by  the  traverser,  to  take  a  drink  of 
whisky,  and  there  were  as  many  drinks  as  cigarettes  so  obtained ; 
that  in  this  back  room  he  had  a  bench  or  counter,  with  a  shelf 
Tinder  it,  and  bottles  and  glasses,  and  that  these  arrangements  had 
'  been  made  and  fitted  up  about  the  last  of  April  or  the  first  of 
May ;  that  during  this  month  of  May  the  traverser  sent  empty 
demijohns,  sometimes  two  and  sometimes  three  a  week,  down  to 
Baltimore,  to  a  grocer  and  liquor  dealer,  and  had  full  ones  brought 
back,  sealed  up.  The  state  also  proved  declarations  of  the  trav- 
erser, made  about  the  time  of  this  alleged  sale  of  whisky  to 
Whiteford,  to  the  effect  that  he  had  once  before  seen  a  little  she- 
bang in  a  place  where  all  the  taverns  were  closed,  and  that  he 
would  have  to  be  watchful  and  know  who  to  sell  to,  and  that 
once,  when  handing  the  bottle  out  to  a  friend  in  this  back  room, 
he  said  he  intended  to  do  this  to  spite  the  tavern-keepers,  because 
they  bought  the  tobacco  and  cigars  which  they  sold  from  ped- 
dlers, instead  of  from  him,  and  that  he  could  not  do  this  if  there 
was  such  a  law  as  there  was  in  Worcester  county,  prohibiting  the 
giving,  bartering  and  selling  of  liquor. 

The  defense  then  offered  to  prove  that  during  the  month  of 
May,  before  the  finding  of  this  indictment,  witnesses  had  bought 
various  articles  in  which  traverser  dealt,  siich  as  tobacco,  cigars, 
snuff,  pipes,  etc.,  for  which  they  paid  full  value  and  got  full 
value  in  return,  and  that  upon  these  occasions  they  were  invited 
by  the  traverser  to  take  a  drink  with  him ;  that  others,  when 
settling  bills,  were  so  invited,  and  that  this  custom  of  his  with 
the  witnesses  of  inviting  them  to  drink,  sometimes  when  mak- 
ing purchases  and  sometimes  when  not,  had  extended  over  a 
period  of  seven  or  eight  years,  and  during  the  months  of  April 
and  May  of  the  present  year ;  that  a  doctor  and  apothecary  had 
offered  to  purchase  whisky  from  him  during  the  month  of  May, 
and  that  he  would  not  give  or  sell  any  to  him  at  any  price ;  that 
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sick  persons,  during  this  month  of  May,  had  ofEered  to  buy  any- 
thing in  his  shop  if  he  would  let  them  have  some  whisky,  and  he 
refused. 

In  our  view  of  it,  this  offered  testimony  amounts  simply  to 
this,  that  upon  other  occasions,  and  with  other  parties,  the 
traverser  did  not  violate  the  law,  and  in  other  instances  sold  in 
good  faith,  and  at  their  full  value,  articles  which  he  had  a  license 
to  sell.  In  our  judgment,  such  testimony  was  clearly  inadmis- 
sible. It  seems  to  us  to  have  no  tendency  to  rebut,  control  or 
explain  any  of  the  testimony  offered  on  the  part  of  the  state. 
"  Proof  that  a  man  has  violated  the  law  in  particular  instances, 
cannot  be  rebutted  by  proof  that  he  did  not  violate  it  in  other 
instances  when  he  had  the  opportunity,  and  was  tempted  to  do 
so : "  Commonwealth  v.  Bwrlow,  97  Mass.,  597.  We,  there- 
fore, find  no  error  in  the  ruling  rejecting  this  testimony. 

Ruling  affi/rmed. 


State  v.  Mahonet. 

(33  Minn.,  181.) 

LiQTJOK  SBLiitNG:     Unlawful  sale  by  agents. 

The  defendant,  being  a  licensed  saloon  keeper,  was  charged  with  unlawfully 
selling  liquor  to  a  habitual  drunkard.  The  only  evidence  against  him 
was  proof  of  a  single  unlawful  sale  by  his  clerk.  Held,  that  this  testi- 
mony was  inauflScient  to  justify  a  conviction,  the  presumption  being  that 
the  clerk  had  authority  only  to  make  lawful  sales. 

GriLPiLLAN,  C.  J.  The  defendant  was  charged  with  unlawfully 
selling  spirituous  liquor  to  an  habitual  drunkard.  The  only 
proof  of  the  fact  was,  that  the  person  alleged  to  have  been  an 
habitual  drunkard,  bought  spirituous  liquor  from  defendant's 
clerk,  there  being  no  evidence  of  the  defendant  being  present, 
nor  of  his  having  given  the  clerk  authority  to  sell  to  this  partic- 
ular person,  or  to  any  habitual  drunkard.  The  sale  by  the  clerk 
was  made  at  defendant's  saloon,  where  he  appears  to  have  carried 
on  the  business  of  selling  liquors,  apparently  under  a  license. 
The  presumption,  from  a  clerk  being  employed  at  the  saloon, 
would  be,  that  he  had  authority  from  the  defendant  to  make 
such  sales  as  were  lawful.  A  single  unlawful  sale  by  such  clerk 
would  not  raise  any  presumption  that  his  master  had  given  him 
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authority  to  violate  the  law :  Parker  v.  State,  4:  Ohio  St.,  563. 
There  is  no  proof  to  connect  defendant  with  the  illegal  act  of 
the  clerk,  and  the  judgment  must  be  reversed,  and  a  new  trial 
ordered. 

The  following  note  is  kindly  contributed  by  the  editor's  law 
partner,  Michael  Firnane,  Esq.,  and  will  be  found  to  contain  all 
the  cases : 

Note. — On  the  question  how  far  the  relations  of  principal,  agent,  master 
and  servant,  and  parent  and  chUd,  are  affected  criminally  by  the  unlawful 
selling  of  liquor,  the  decisions  do  not  seem  to  be  uniform. 

Where  a  clerk  or  agent  unlawfully  sells  liquor  with  the  knowledge  and  con- 
sent of  the  principal,  they  are  both  guilty:  Prenchv.  People,  3  Parker,  114; 
Schmidt  V.  Slate,  14  Mo.,  137;  TTiompson  v.  State,  5  Humph.,  138. 

Even  where  the  defendant  was  only  employed  in  making  change  for  those 
engaged  in  the  unlawful  selling:    Johnson  v.  People,  88  111.,  431. 

It  was  held  in  Com.  v.  Nichols,  10  Mete,  359,  that  an  unlawful  sale  of 
liquor  by  the  servant  or  agent  of  the  owner,  would  be  prima  fOfOie  evidence  of 
the  assent  of  the  latter  to  the  sale. 

This  is  a  stronger  statement  of  the  rule  than  the  weight  of  authority  will 
warrant.  The  rule  in  criminal  cases  is,  that  the  prosecution  must  prove  the 
defendant's  guUt  beyond  a  reasonable  doubt.  It  is  for  the  jury,  and  not  for  the 
court,  to  weigh  the  evidence,  and  to  say  when  proof  sufficient  has  been 
adduced  to  convict.  If  the  court,  as  a  matter  of  law,  can  tell  the  jury  when 
&  prima  facie  case  has  been  made  out,  then  the  court  must  have  the  right  *o 
weigh  and  scrutinize  the  testimony,  and  draw  inferences  of  fact.  Since  this 
is  the  exclusive  province  of  the  jury,  the  expression,  a  prima  facie  case,  has 
little  or  no  significance  in  criminal  practice. 

The  more  correct  rule  is  laid  down  in  State  v.  Bonny,  89  New  Hamp.,  206. 
In  this  case  a  sale  of  liquor,  contrary  to  the  law,  was  proved  at  defendant's 
public  house  by  his  servant.  It  was  held  by  the  court,  that  this  was  a  circum- 
stance tending  to  prove  that  the  defendant  was  engaged  in  the  traffic  of  liquor 
selling,  and  also  to  establish  the  authority  of  the  servant  to  make  the  sale  in 
question,  leaving  the  jury  to  say  how  strong  this  circumstance  might  be  in 
connection  with  other  facts  in  the  case. 

It  seems  that  the  mere  fact  that  the  person  who  sold  the  liquor  was  behind 
the  counter  of  the  saloon  of  the  defendant,  without  showing  some  other  fact 
tending  to  prove  his  authority,  is  not,  of  itself,  sufficient  to  convict:  Ander- 
son v.  State,  37  Ind.,  553. 

Where  a  clerk  or  bar-keeper  in  a  saloon  sells  liquor  unlawfully,  without  the 
knowledge  and  against  the  instructions  of  his  employer,  given  in  good  faith, 
then  the  latter  is  not  criminally  responsible  for  the  act:  Lothrope  v.  State,  1 
American  Crim.  K.,  486,  and  cases  there  cited. 

Where  a  wife  makes  an  unlawful  sale  in  her  husband's  presence,  the  jury 
may,  from  this  fact,  infer  his  guilt :  Hensly  v.  State,  1  American  Crim.  R , 
435;  Com.  v.  Reynolds,  114  Mass.,  806;  Com.  v.  Kennedy,  119  Mass.,  311.  And 
it,  is  not  necessary  that  he  should  be  in  the  same  room:  Com.  v.  Burk,  11 
Gray,  437. 
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To  convict  a  husband  for  the  unlawful  selling,  by  his  wife,  of  spirituous 
liquor  in  his  store,  in  his  absence,  the  jury  must  be  satisfied,  beyond  a  reason- 
able doubt,  that  her  illegal  act  was  done  by  his  authority;  mere  proof  that  she 
was  his  clerk,  or  agent,  is  not  sufficient:  Seiberiv.  Slate,  40  Ala. ,  60;  Vom. 
1).  Murphy,  3  Gray,  510. 

If  one  partner  sells  ardent  spirits  in  the  absence  and  without  the  knowl- 
edge or  consent  of  the  other,  the  latter  is  not  liable:  Aeree  ».  Com.,  13  Bush 
(Ky.),  353. 

Where  the  sale  is  made  to  an  agent,  the  indictment  therefor  may  charge  the 
sale  to  have  been  made  either  to  the  principal  or  agent:  State  e.  WentwortU, 
35  NewHamp.,  443. 

But  where  the  agent  informed  the  defendant  that  she  was  acting  as  the 
agent  of  other  parties,  the  allegation  of  the  sale  to  the  agent  will  not  be 
sustained:     Oom.  i>.  Remby,  3  Gray,  508. 

There  are  many  cases  which  hold  that^  on  a  charge  of  selling  to  a  minor, 
delivery  of  the  liquor  to  him  is  sufficient  evidence  of  sale,  and  it  is  no  defense 
that  a  person  to  whom  the  liquor  might  lawfully  have  been  sold,  sent  the 
minor  for  it,  with  the  money,  and  that  the  defendant  was  so  told  when  he  let 
the  minor  have  it:     State  v.  Fairfield,  37  Maine,  517,  and  cases  there  cited. 

The  contrary  and  better  doctrine,  and  the  one  supported  by  most  authority, 
is  laid  down  in  a  recent  and  well  considered  case :  Oom.  v.  Sallenville,  130 
Mass.,  385. 


Schwartz  v.  Commonwealth. 

(37  Gratt.  [Va.],  1035.) 

Pbejtjby:    Sufficiency  of  evidence. 


On  a  trial  for  perjury,  evidence  simply  that  the  defendant  had  at  one  time 
sworn  to  one  state  of  facts,  and  afterwards  changed  his  testimony,  and, 
admitting  that  he  had  sworn  falsely,  testified  in  direct  contradiction  of 
his  first  statement,  is  not  sufficient  to  justify  his  conviction.  The  prose- 
cutor must  prove  which  of  the  two  statements  is  false,  and  must  corrobo- 
rate the  true  statement  of  the  prisoner  by  independent  evidence,  i.  e., 
by  evidence  other  than  his  own  statements  and  declarations. 

This  was  an  indictment  for  perjury  in  the  hustings  court  of 
the  city  of  Manchester.  On  the  trial  the  jury  found  the  prisoner 
guilty,  and  assessed  his  fine  at  one  dollar,  and  the  court  sentenced 
him  to  imprisonment  in  the  jail  of  the  city  for  one  year.  There 
was  a  number  of  exceptions  taken  by  the  prisoner  to  rulings  of 
the  court;  but  this  court  only  considered  the  question  on  the 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  was  not 
sustained  by  the  evidence.  The  facts  are  set  out  in  the  opinion 
of  Judge  Staples.  On  the  application  of  the  prisoner  this  court 
awarded  him  a  writ  of  error. 
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G.  Wise,  for  the  prisoner. 

The  Attorney-General,  for  the  commonwealth. 

Staples,  J.  The  prisoner  was  indicted  for  perjury  in  the 
hustings  court  of  the  city  of  Manchester,  and  was  convicted  and 
sentenced  to  confinement  in  the  jail  of  the  city  for  one  year. 
After  the  verdict  was  rendered,  he  moved  the  court  to  grant  him 
a  new  trial,  upon  the  ground  that  the  verdict  of  the  jury  was 
contrary  to  the  law  and  the  evidence.  His  motion  was  overruled, 
and  the  prisoner  excepted.  His  bill  of  exceptions  contains  all 
the  facts  proved  on  the  trial,  from  which  it  appears  that  the 
prisoner  was  examined  as  a  witness  upon  the  trial  of  Joseph  Tur- 
ner, before  the  mayor  of  Manchester,  upon  the  charge  of  rape, 
and  upon  the  examination  the  prisoner  testified  that  he  had  no 
conversation  or  plot  with  the  said  Joseph  Turner,  before  they  left 
Manchester,  to  commit  rape  upon  Pallas  Boyd ;  that  he  and  Tur- 
ner went  to  the  locality  of  the  alleged  offense  for  the  purpose  of 
getting  flowers,  and  that  he  heard  no  screams  from  the  girl, 
Pallas  Boyd,  whilst  ^Turner  had  her  in  the  bushes  ;  that  the  com- 
monwealth attorney  asked  that  his  testimony  be  written  down ; 
that  a  pause  in  his  examination  of  two  or  three  minutes  ensued, 
during  which  time  the  prisoner  was  retired  from  the  witness 
stand ;  that  the  prisoner,  during  this  interruption,  stated  to  Mr. 
Fitzgerald,  a  police  oflicer,  to  Mr.  Bedford,  a  by-st'ander,  and  to 
the  commonwealth's  attorney,  that  he  had  sworn  falsely  in  his 
testimony  just  given  ;  that  he  had  done  so  to  screen  Turner,  and 
that  when  he  went  back  on  the  stand  he  would  tell  the  truth ; 
that  the  prisoner  was  then  put  on  the  stand  again  as  a  witness, 
no  other  witness  intervening,  and  testified  that  he  and  Turner 
had  had  a  bargain  and  conversation  about  the  girl  before  they 
left  Manchester,  and  that  he  did  hear  screams  from  the  girl  wliile 
Turner  had  her  in  the  bushes ;  and  thereupon  the  said  mayor 
refused  to  hear  him  further.  It  was  further  proved  that  the 
prisoner  was  not  warned  by  said  mayor  that  lie  had  a  right  to 
refuse  to  answer  questions  put  to  him  ;  that  he  had  no  counsel ; 
that  he  appeared  somewhat  confused,  but  not  more  so  than  is 
usual  with  wiinesses ;  and  that  he  is  in  the  fifteenth  year  of  his 
age.     And  these  were  all  the  facts  proved  on  the  trial. 

The  charge  in  the  indictment  is  of  perjury  in  the  first  state- 
ment before  the  mayor ;  and  the  evidence  relied  on  to  establish 
the  perjury  is  the  contradictory  statement  before  the  same  oflScer 
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at  a  subsequent  period  of  the  same  examiuation.     As  will  be  seen  • 
from  the  bill  of  exceptions,  this  contradictory  statement  was  the 
sole  and  only  proof  adduced  by  the  commonwealth  in  support  of 
the  indictment. 

The  question  we  are  to  determine  is,  was  he  properly  con- 
victed upon  that  evidence  ? 

'No  rule  is,  perhaps,  better  settled  than  that  to  authorize  a  con- 
viction of  perjury,  there  must  be  two  witnesses  testifying  to  the 
falsity  of  the  statement,  or  one  witness,  with  strong  corrob- 
orating circumstances,  of  such  a  character  as  clearly  to  turn  the 
scale  and  overcome  the  oath  of  the  party  and  the  legal  presump- 
tion of  his  innocence.  This  rule  is  founded  upon  the  idea  that 
it  is  unsafe  to  •  convict  in  any  case  where  the  oath  of  one  man 
merely  is  to  be  weighed  against  that  of  another.  Lord  Tenter- 
den  is  reported  to  have  said  that  corroborating  circumstances  are 
not  sufficient,  but  that  the  contradiction  must  be  given  by  two 
witnesses.  But  the  rule  is  now  settled  otherwise ;  the  confirm- 
atory evidence,  however,  must  be  of  a  strong  character,  and  not 
merely  corroborative  in  slight  particulars.  I#  was  at  one  time  held 
that  when  the  same  person  has,  by  opposite  oaths,  asserted  and 
denied  the  same  fact,  he  may  be  convicted  on  either ;  for  which- 
soever of  them  is  given  in  evidence  to  disprove  the  other,  the 
defendant  cannot  be  heard  to  deny  the  truth  of  that  evidence, 
inasmuch  as  it  came  from  him.  But  this  doctrine  has  been  long 
since  exploded,  and  it  is  now  held  that  the  prosecuting  attorney 
must  elect  which  of  the  two  oaths  he  means  to  rely  upon  as  false, 
and  he  must  prove  the  perjury  in  that  particular  statement. 
Two  early  English  cases  are  sometimes  cited  as  holding  that  the 
perjury  may  be  established  by  proof  of  the  contradictory  oath 
merely,  without  other  evidence.  One  of  these  is  an  anonymons 
case  decided  by  Yates,  J.,  at  the  Lancaster  assizes  in  1764,  and 
the  ruling  approved  by  Lord  Mansfield.  The  other  is  the  case 
of  Bex  V.  Knill,  a  short  report  of  which  is  found  in  a  note  in 
Barnwell  &  Alderson  R.,  page  929.  It  is  shown,  however,  in  2 
Russell  on  Crimes,  652,  that  in  each  of  these  cases  there  were 
corroborating  circumstances  in  addition  to  the  contradictory  oath. 
But  if  these  cases  even  go  to  the  extent  which  is  claimed  for 
them,  they  are  overruled  by  the  later  English  decisions.  And  it 
is  now  held  b}'  those  courts  that  the  defendant's  own  evidence 
upon  oath  is  not  sufficient  of  itself  to  disprove  the  evidence  oa 
which  the  perjury  is  assigned. 
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In  Hegina  v.  Wheatland,  8  Car.  and  Payne  E.,  238,  Mr. 
Baron  Gurney  held  that  it  was  not  sufficient  to  prove  that  the 
defendant  had,  on  two  different  occasions,  given  direct  contra- 
dictory evidence,  although  he  might  have  willfully  done  so ;  but 
that  the  jury  must  be  satisfied,  affirmatively,  that  what  he  swore 
at  the  trial  was  false,  and  that  would  not  be  sufficiently  shown  to 
be  false  by  the  mere  fact  that  the  defendant  had  sworn  contrary 
at  another  time  ;  it  might  be  that  his  evidence  at  the  trial  was 
true,  and  his  deposition  before  the  magistrate  false.  There  must 
be  such  confirmatory  evidence  of  the  defendant's  deposition 
before  the  magistrate  as  proved  that  the  evidence  given  by  the 
defendant  at  the  trial  was  false. 

In  Hegina  v.  Hughes,  1  Car.  and  Kirwan,  519,  Tindall,  C.  J., 
said  :  "  If  you  merely  prove  the  two  contradictory  statements 
on  oath,  and  leave  it  there,  non  constat,  which  statement  is  the 
true  one."  See,  also,  Mary  Jacksovis  Case,  1  Lewin,  270 ;  2 
Russell  on  Crimes,  651-652 ;  Eoscoe's  Crim.  Evidence,  767-768. 

In  the  United  States  there  are  but  few  decisions  bearing  upon 
the  question.  The  writers  on  criminal  law,  however,  lay  down 
the  rule  in  conformity  with  the  English  cases :  3  "Wharton,  sec. 
2275 ;  2  Bish.  Crim.  Law,  sec.  1005  ;  1  Greenl.  Ev.,  259. 

The  only  opposing  case  is  that  of  the  People  v.  Bwrden,  9 
Barb.  E.,  469.  There,  Johnson,  J.,  delivering  the  opinion  of 
the  court,  enters  into  an  elaborate  discussion  of  the  whole  sub- 
ject, and  arrives  at  the  following  conclusions :  "  That  where  a 
defendant,  by  a  subsequent  deposition,  expressly  contradicts  and 
falsifies  a  former  one  made  by  him,  and  in  such  subsequent  depo- 
sition expressly  admits  and  alleges  that  such  former  one  was 
intentionally  false  at  the  time  it  was  made,  he  may  be  properly 
arrested  upon  an  indictment  charging  the  first  deposition  to  be 
false,  without  any  other  proof  than  that  of  the  two  depositions." 
To  maintain  his  position,  the  learned  judge  relies  upon  the  two 
English  cases  already  mentioned,  not  adverting,  however,  to  the 
fact  that  there  were  corroborating  circumstances  in  each  of  them. 
The  distinction  ■  he  seeks  to  establish  is  not  recognized  by  any 
adjudicated  case,  or  by  any  writer  on  criminal  law.  This  propo- 
sition is,  that  the  first  oath  of  the  prisoner  must  be  held  to  be 
false,  because  in  the  second  he  admitted  it  to  be  so.  In  other 
words,  when  the  prisoner  has  made  two  contradictory  statements 
under  oath,  and  in  the  second  he  has  acknowledged  the  inten- 
tional falsity  of  the  first,  that  acknowledgment  is  sufficient  to 
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establish  the  perjury  of  the  first,  without  further  evidence.  And 
it  is  asked  why  may  hot  the  prisoner  be  convicted  of  perjury 
upon  his  mere  confession,  as  in  other  cases. 

It  is  not  denied  that  a  full  judicial  confession  is,  perhaps,  suf- 
ficient to  found  a  conviction  upon  in  any  case.  It  is  substan- 
tially the  same  as  a  plea  of  guilty  to  the  indictment.  But  it  is 
denied  that  a  mere  admission,  not  judicial,  of  having  sworn 
falsely,  dispenses  with  all  further  proof  of  the  fact.  As  before 
stated,  when  there  are  two  conflicting  statements,  under  oath, 
the  prisoner  cannot  be  convicted  upon  either,  for  the  reason,  say 
the  judges,  it  is  not  possible  to  tell  which  is  the  true  and  which  is 
the  false.  In  such  case  it  is  agreed  on  all  hands,  that  strong  con- 
firmatory evidence  is  essential.  It  is  gravely  insisted  that  this 
confirmatory  evidence  is  fully  supplied  by  the  prisoner's  acknowl- 
edgment of  the  falsity  of  the  first  statement.  Why  may  not  the 
acknowledgment  itself  be  false  ? 

If  the  second  oath,  deliberately  taken,  is  insufficient  to  ovel^ 
come  the  first,  why  should  a  mere  admission  have  that  effect  ? 
When  a  witness  deliberately  asserts  a  fact  to  be  true,  as  within 
his  knowledge,  and  in  a  few  minutes  thereafter  deliberately  and 
intentionally  asserts  the  very  reverse,  as  within  his  knowledge, 
all  ground  of  innocent  mistake  being  excluded,  he  thereby  indi- 
rectly but  unequivocally  affirms  the  falsity  of  the  first.  Do  we 
discredit  the  first  any  sooner,  or  believe  the  second  the  more 
readily,  because  the  witness  tells  us  that  one  was  intentionally 
false  and  the  other  true?  We  believe  neither  of  them.  We 
place  no  confidence  in  either  statement,  from  an  absolute  inabil- 
ity to  determine  which  is  true,  or  whether  either  is  true.  If  the 
witness  is  afterwards  put  on  his  trial  for  perjury,  our  difficulties 
are  in  no  wise  removed.  We  are  still  in  doubt  which  is  the  true 
and  which  is  the  false.  It  is  very  true,  that  a  witness  making 
two  palpably  conflicting  statements,  may  sometimes,  by  his 
demeanor,  satisfy  the  hearer  that  one  is  to  be  credited  rather 
than  the  other.  But  when  these  statements  are  repeated  to  a 
third  person,  it  is  very  difficult,  if  not  impossible,  to  detect  the 
false  without  some  aid  from  surrounding  circumstances.  And 
no  mere  asseveration  of  the  witness  will  assist  the  mind  in  arriv- 
ing at  a  just  and  accurate  conclusion.  If  the  witness  is  to  be 
convicted  of  perjury  upon  his  bare  declaration  that  the  first 
statement  is  false,  it  is  not  because  we  believe  his  declaration  is 
necessarily  true,  but  upon  some  idea  that  it  is  in  the  nature  of  a 
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confession,  and  therefore  to  be  believed.  A  deliberate  confes- 
sion of  guilt  is  generally  credited,  because  it  is  presumed  to  flow 
from  the  highest  sense  of  guilt.  It  must  be  remembered,  how- 
ever, that  there  are  two  statements  upon  oath,  and  if  the  pris- 
oner is  to  be  concluded  from  denying  one  to  be  true,  the  same 
reason  would  conclude  him  from  denying  the  other,  and  the 
prosecutor  might  select  either  as  the  ground  of  his  proceeding. 
In  this  very  case  the  commonwealth  might  have  elected  to  pro- 
ceed upon  the  second  statement  made  by  the  prisoner.  In  that 
event,  all  will  concede  he  must  have  produced  other  testimony  in 
addition  to  the  contradictory  statement  first  made.  Is  it  possible 
that  the  principle  is  so  reversed,  and  is  of  so  little  value,  that  the 
prisoner  may  be  convicted  of  perjury  upon  the  first  merely 
because,  upon  his  second  examination,  he  admitted  the  first  did 
not  contain  the  truth. 

If  this  be  so,  the  rule  laid  down,  that  in  case  of  two  conflicting 
statements  there  can  be  no  conviction  unless  there  is  corrobor- 
ative evidence,  is  not  of  the  slightest  value.  "When  we  speak  of 
corroborative  evidence,  we  do  not  mean  such  as  emanates  from 
the  mouth  of  the  prisoner  himself,  but  evidence  aliv/nde,  evi- 
dence which  tends  to  show  the  perjury  independently  of  his  own 
declarations. 

The  whole  law  in  reference  to  perjury  is  based  upon  the  idea 
that  when  there  is  witness  against  witness,  oath  against  oath, 
there  must  be  other  evidence  to  satisfy  the  mind. 

The  rule  is  thus  laid  down  in  1  Greenleaf ,  sec.  265  :  "  If  the 
evidence  in  proof  of  the  crime  of  perjury  consists  of  two  oppos- 
ing statements  of  the  prisoner,  and  nothing  more,  he  cannot  be 
convicted.  *  *  *  If  both  the  contradictory  statements  were 
delivered  under  oath,  there  is  nothing  to  show  which  of  them  is 
false,  where  no  evidence  of  the  falsity  is  given."  See,  also. 
Dodge  v.  State,  4  Zabriskie,  455.  This  is  a  sound  rule,  and 
ought  not  to  be  departed  from  to  meet  particular  cases.  In  this 
connection  it  may  be  mentioned  that  the  decision  in  the  New 
York  case  was  made  by  two  judges,  in  a  court  of  three — Judge 
Selden  dissenting. 

The  case  now  in  hand  is  a  strong  illustration  of  the  value  of 
the  rule  in  question.  The  prisoner  was  a  youth  of  fifteen, 
charged  before  the  same  magistrate  with  being  implicated  in  the 
crime  of  rape,  and  acquitted  but  a  few  minutes  before.  Upon 
his  examination  he  was  without  counsel  or  advice,  and  was  not 
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cautioned  that  he  was  not  bound  to  criminate  himself.  His 
examination  had  not  been  completed,  but  merely  suspended; 
and  during  this  interval  he  is  said  to  have  made  to  officers  of  the 
government  the  statement  upon  which  his  conviction  is  founded. 
Before  he  had  concluded  he  was  stopped  by  the  mayor,  in  the 
midst  of  his  narrative,  and  forbade  to  say  more.  What  he  would 
have  further  said  we  cannot  even  conjecture.  So  great  is  the 
abhorrence  of  the  crime  of  rape,  that  the  passions  and  suspicions 
of  men  are  more  easily  excited  than  by  any  other  accusation. 
"When,  therefore,  the  prisoner  confessed  his  complicity  in  the 
crime,  ready  credence  was  given  to  the  statement.  If,  in  his 
first  statement  he  had  made  the  same  confessiouj  and  in  his  sub- 
sequent examination  denied  it,  it  is  easy  to  see  that  the  perjury 
would  have  been  charged  in  the  last,  and  not  in  the  first.  And 
yet,  without  the  aid  of  other  evidence,  the  one  statement  was 
entitled  to  no  greater  consideration  than  the  other.  Upon  the 
whole,  I  think  the  prisoner  was  improperly  convicted  upon  the 
facts  as  presented  to  the  jury. 

"With  respect  to  the  instinictions,  my  opinion  is,  that  no  error 
was  committed  by  the  court,  either  in  refusing  thosff  asked  for 
or  in  giving  those  that  were  given.  Upon  the  points  presented 
by  the  second  bill  of  exceptions,  it  is  unnecessary  to  express  any 
opinion,  as  the  question  will  probably  not  again  arise. 

Judgment  reversed. 


Haeeis  v.  People. 

(64  N.  Y.,  148.) 

Pbrtubt:    Mre  marshal  of  New  Tm-k  —  Emdence — VariaTice  —  Verdict. 

Under  the  New  York  statutes,  the  fire  marshal  of  New  York  city  has  authority 
to  investigate  and  examine  into  the  origin  of  flres,  and  to  take  sworn  evi- 
dence with  relation  thereto,  on  his  own  motion,  and  false  swearing  on  such 
an  investigation  is  perjury.  On  a  prosecution  for  perjury  for  false  testimony 
given  on  such  an  examination,  it  is  of  no  consequence  that  no  sworn  com- 
plaint had  been  made  to  him. 

It  was  objected,  in  the  appellate  court,  that  there  was  a  fatal  variance  between 
the  indictment  and  the  proof,  the  indictment  alleging  that  the  respondent 
had  sworn  that  at  the  time  of  the  Are  he  had  sixty  thousand  cigars  in  the 
building,  and  the  proof  showing  that  he  had  sworn  that  he  had  sixty-five 
thousand  cigars  in  the  building.  This  objection  was  not  made 
at  the  trial.  Held,  that  the  variance  was  not  material;  that  if  it  was,  it 
could  not  be  regarded,  the  objection  not  having  been  made  at  the  trial. 
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There  were  two  counts  in  the  indictment,  the  first  charging  perjury  in  the 
oral  testimony  given  before  the  marshal,  and  the  second  charging  perjury 
in  swearing  to  an  affidavit  before  the  same  officer,  containing,  in  substance, 
the  same  matters  testified  to  orally.  The  jury  found  the  defendant  not 
guilty  under  the  first  count,  and  guilty  under  the  second.  It  was  claimed 
that  the  verdict  was  fatally  inconsistent.  Held,  that  inasmuch  as  it 
appeared  that  the  fire  marshal  was  not  present  when  all  the  oral  testimony 
was  given,  there  was  no  inconsistency  in  the  verdict. 

Eael,  J.  The  plaintiff  in  error  was  con\dcted  of  perjury  in 
the  general  sessions  of  the  city  and  county  of  New  York,  and 
was  sentenced  to  ten  years'  imprisonment  in  the  state  prison. 
The  perjury  is  alleged,  in  the  indictment,  to  have  been  com- 
mitted on  the  13th  day  of  September,  1873,  before  George  H. 
Sheldon,  fire  marshal  of  the  city,  who  was,  at  the  time,  investi- 
gating the  cause,  origin  and  circumstances  of  a  fire  which 
occurred  on  the  5th  day  of  September,  1873,  in  a  building 
occupied  by  Harris  and  his  partner  as  a  tobacco  manufactory. 
Upon  the  investigation,  Harris  swore  that  at  the  time  of  the  fire 
he  was  not  in  the  city  of  New  York,  but  that  he  was  in  the  city 
of  Troy.  He  also  swore  that,  at  the  time  of  the  fii'e,  there  was 
in  the  building  a  stock,  belonging  to  him  and  his  copartner,  con- 
sisting of  65,000  cigars,  185,000  cigarettes,  400  pounds  of 
Havana  tobacco,  of  the  value  of  one  dollar  and  fifty  cents  per 
pound ;  645  pounds  of  Yirginia  tobacco,  of  the  value  of  sixty- 
five  cents  per  pound,  and  that  he  and  his  partner  sustained  a  loss 
by  the  fire  of  between  $5,000  and  $6,000.  The  facts  thus  sworn 
to  were  alleged  in  the  indictment  to  have  been  false,  and  evidence 
was  given  upon  the  trial  tending  to  show  that  they  were  all  false. 

It  was  claimed  upon  the  trial,  on  behalf  of  the  prisoner,  that 
the  fire  marshal  had  no  power  or  authority  to  administer  an  oath 
to  Harris,  and  this  is  the  first  ground  of  error  alleged  here.  To 
show  that  it  has  no  foundation,  little  more  is  needed  than  to 
bring  together  the  statutes  relating  to  the  powers  and  duties  of 
the  fire  marshal. 

It  was  provided,  by  section  one,  chapter  332,  of  the  laws  of 
1852,  as  amended  by  section  36,  chapter  579,  of  the  laws  of  1857, 
that  the  general  superindendent  of  police  of  the  city  of  New 
York  was  "authorized  and  required  to  make  an  investigation 
into  the  origin  of  every  fire  occurring  in  said  city,"  and  for  that 
purpose  he  was  invested  with  the  same  powers  and  jurisdiction 
as  were  possessed  by  the  police  justices  of  the  city.  The  police 
justices  had  jurisdiction,  upon  complaint  made  to  them,  to  siib- 
VoL.  II.— 27 
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poena  and  swear  witnesses  for  the  purpose  of  ascertaining  whetJier 
any  crime  had  been  committed  (2  K.  S.,  707).  In  1868  (chap. 
563)  an  act  was  passed  creating  the  "  office  of  metropolitan  fire 
marshal,  and  prescribing  its  powers  and  duties."  He  was  to  be 
appointed  by  the  board  of  metropolitan  police.  And  section  two 
made  it  his  duty  "  to  examine  into  the  cause,  circunlstances  and 
origin  of  fires  by  which  any  building,  vessels,  vebicles,  or  any 
valuable  personal  property  shall  be  accidentally  or  unlawfully 
burned,  destroyed,  lost  or  damaged,  wholly  or  partially,  and  to 
especially  inquire  and  examine  whether  the  fire  was  the  result  of 
carelessness  or  the  act  of  an  incendiary."  He  was  directed  to 
take  the  testimony,  on  oath,  of  all  persons  supposed  to  be  cog- 
nizant of  any  facts,  or  to  have  means  of  knowledge  in  relation 
to  the  matter  to  be  examined  and  inquired  into,  and  to  cause  the 
same  to  be  reduced  to  writing  and  verified.  By  section  three  he  was 
empowered  to  issue  a  notice,  in  the  nature  of  a  subpoena,  to  com- 
pel the  attendance  of  any  person,  as  a  witness,  before  him  to 
testify  in  relation  -to  any  matter  the  subject  of  inquiry  and 
investigation  by  him.  He  was  authorized  to  administer  oaths 
to  the  witnesses,  and  it  was  provided  that  false  swearing  in  any 
matter  or  proceeding  before  him,  should  be  deemed  perjury, 
and  punishable  as  such.  The  next  statute  upon  the  subject  was 
passed  in  1870  (chap.  383,  sec.  21),  and  simply  provided  that  the 
board  of  police  of  the  city  of  ITew  York  should  have  the  power 
to  appoint  a  fire  marshal,  who  should  have  the  like  powers  and 
perform  the  like  duties  as  those  provided  by  the  statute  of  1868, 
above  referred  to.  In  1871,  by  section  four,  chapter  584,  it  was 
provided  that  all  the  provisions  of  the  statute  of  1868,  "  creating 
the  office  of  metropolitan  fire  marshal,  and  prescribing  the 
powers  and  duties  thereof,  shall  be  and  remain  in  force  as  appli- 
cable," and  that,  "  for  the  purpose  of  investigating  the  origin  of 
fires,  incendiary  or  otherwise,  and  bringing  to  punishment  the 
parties  guilty  of  arson,  the  said  fire  marshal  is  hereby  invested 
with  the  same  powers  and  jurisdiction  as  were  heretofore  con- 
ferred upon  the  superintendent  of  police  of  the  city  of  'New 
York  in  relation  thereto,"  under  the  statute  of  1852,  as  amended 
in  1857,  above  referred  to.  By  section  76,  chapter  335,  of  the 
laws  of  1873,  an  act  to  re-organize  the  local  government  of  the 
city  of  New  York,  it  was  provided  as  follows:  "Another 
bureau  shall  be  charged, with  the  investigation  of  the  origin  and 
cause  of  fires,  the  principal  officer  of  which  shall  be  called  fire 
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marshal,  who  shall  possess  all  the  powers  and  duties  now  pos- 
sessed and  performed  by  the  fire  marshal  appointed  pursuant  to 
chapter  383,  laws  of  1870,  and  chapter  584,  laws  of  1871,  and 
the  acts  amendatory  or  supplementary  thereof." 

The  claim  made  on  behalf  of  the  plaintiff  in  error  is,  that 
under  these  statutes  the  fire  marshal  had  no  authority  to  institute 
an  investigation  and  inquiry  into  the  circumstances  of  a  fire, 
without  a  complaint  is  first  made  to  him.  It  is  entirely  clear, 
however,  from  the  language  used,  as  well  as  from  a  consideration 
of  the  purposes  of  the  statutes,  that  a  complaint  is  not  necessary 
to  call  into  action  the  powers  of  the  fire  marshal.  He  has  all  the 
authority  conferred  by  the  statute  of  1852,  as  amended  in  1857, 
upon  the  superintendent  of  police.  That  statute  conferred  the 
authority  and  imposed  the  duty  to  investigate.  No  complaint 
was  necessary,  but  in  conducting  the  investigation  the  superin- 
tendent was  invested  with  the  power  and  jurisdiction  of  police 
justices,  and  they  had  authority  to  subpcsna  witnesses  and  swear 
them.  He  also  had  the  authority  conferred  by  the  stattite  of 
1868,  which  made  it  his  duty  to  institute  the  investigation,  and 
did  not  impose,  as  a  preliminary,  any  complaint.  These  statutes 
were  a  portion  of  the  police  regulations  for  the  city.  Their 
design  was  to  protect  the  city  against  fires,  both  accidental  and 
incendiary,  and  an  oflScer  was  clothed  with  ample  powers  to 
accomplish  the  purpose,  and  the  only  thing  required  to  call  into 
exercise  his  jurisdiction  was  a  fire  within  the  city  limits. 

It  is  also  claimed  that  there  was  a  fatal  variance  between  the 
indictment  and  the  proof,  in  that. the  indictment  alleges  that 
Harris  swore  before  the  fire  marshal  that  there  were  60,000 
cigars  in  the  building  at  the  time  of  the  fire,  whereas  the  proof 
showed  that  he  swore  that  there  were  65,000.  This  objection 
was  in  no  form  made  at  the  trial,  and  therefore  cannot  avail  here. 
If  it  had  been  made,  the  evidence  as  to  that  item  could  have  been 
excluded  or  waived,  or  the  judge  could  have  instructed  the  jury 
to  disregard  the  evidence,  and  there  would  still  have  been 
enough  to  uphold  a  conviction.  The  variance  was  as  to  one  of  a 
number  of  distinct  items,  as  to  which  Harris  was  charged  with 
swearing  falsely,  and  if  the  jury  had  found  that  he  swore  falsely 
as  to  the  other  items,  or  as  to  any  one  of  them,  a  verdict  of 
guilty  would  have  been  proper.  Where  an  indictment  charges 
that  the  prisoner  has  stolen  a  number  of  articles,  or  has  inflicted 
a  number  of  blows,  or  has  obtained  goods  by  a  number  of  false 
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pretenses,  or  has  sworn  falsely  in  an  aflSdavit  as  to  several  facts, 
it  is  not  necessary  to  prove  all  that  is  charged.  It  is  sufficient  to 
prove  enough  to  make  out  the  offense  charged :  3  Russell  on 
Crimes  (ith  Lond.  ed.),  105 ;  Reg.  v.  Rhodes,  2  Lord  Ray.,  886  ; 
3  Starkie's  Ev.,  860 ;  Tomlinson's  Case,  4  City  Hall  Rec,  125  ; 
Roscoe's  Cr.  Ev.  (6th  Am.  ed.),  763.  We  are  also  of  opinion 
that  the  variance  was  not  material,  and  could  be  disregarded. 
And,  for  the  purpose  of  testing  this  question,  we  must  treat  the 
case  as  if  the  indictment  contained  no  other  charge  of  perjury. 
The  strictness  of  the  ancient  rule  as  to  variance  between  the 
proof  and  the  indictment  has  been  much  relaxed  in  modern 
times.  Variances  in  making  his  defense,  and  because  they  may 
expose  him  to  the  danger  of  being  again  put  in  jeopardy  for  the 
same  offense.  The  variance  could  present  no  such  difficulty. 
The  indictment  charged  him  with  swearing  falsely  that  he  had 
60,000  cigars  in  the  building  when,  in  fact,  he  swore  that  he  had 
65,000  there — a  mistake  in  his  favor.  The  falsehood  did  not 
consisi  so  much  in  swearing  to  the  precise  number,  for  as  to 
that  he  could  be  innocently  mistaken,  and  preciseness  was  not 
important,  but  it  consisted  in  swearing  to  a  much  larger  number 
than  he  had.  If  the  indictment  had  charged  him  with  swearing 
falsely  that  there  were  65,000,  and  he  had  proved  that  he  actually 
had  in  his  building  60,000,  his  oath  would,  considering  the  pur-  • 
pose  for  which  and  the  circumstances  under  which  it  was  given,, 
have  been  regarded  as  substantially  true,  and  the  variance  imma- 
terial :  People  v.  Wa/rner,  5  Wend.,  271. 
f  There  were  two  counts  in  the  indictment,  the  first  charging 
perjury  in  the  oral  testimony  given  before  the  fire  marshal,  and 
the  second  charging  perjury  in  swearing  to  an  affidavit  before 
the  same  officer,  containing  in  substance  the  same  matters  testi- 
fied to  orally.  The  jury  found  the  prisoner  not  guilty  under  the 
first  count,  and  guilty  under  the  second  count.  It  is  now  claimed 
that  the  verdict  was  repugnant,  inconsistent  and  void ;  that  the 
prisoner  could  not  be  innocent  under  the  first  count  and  guilty 
under  the  second.  The  facts  do  not  warrant  the  claim  made. 
The  two  counts  were  not  alike.  The  first  was  for  oral  false 
swearing,  and  the  second  was  for  false  swearing  in  the  affidavit. 
The  fire  marshal  was  not  present  when  the  oral  evidence  was  all 
given.  The  material  facts  of  the  oral  evidence  may  have  been 
taken  by  his  assistant  in  his  absence ;  and  hence  the  jury  may 
have  well  found  that,  as  to  the  oral  evidence,  the  false  swearing 
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charged  did  not  take  place  before  the  fire  marshal,  and  hence 
that  the  prisoner  was  not  guilty  as  to  that ;  and  hence  there  is  no 
repugnancy  or  inconsistency  in  the  verdict  of  guilty  under  the 
second  count  based  upon  the  affidavit. 

Having  thus  carefully  considered  all  the  objections  to  which 
our  attention  has  been  called,  we  have  reached  the  conclusion 
that  the  conviction  must  be  affirmed. 

All  concur. 

Judgment  affi/rmed. 


Daotel  V,  The  State  of  Georgia. 

(56  Ga.,  653.) 

Pbacticb  :    Sepa/ralion  of  jury. 

That  a  juror,  after  being  charged  with  a  criminal  case,  was  allowed  to  separ- 
ate from  the  jury,  is  ground  of  new  trial,  unless  it  be  affirmatively  shown 
that  he  had  no  communication  with  any  one  upon  the  subject  of  the  trial, 
either  directly,  by  conversation,  or  indirectly,  by  overhearing  the  obser- 
vations of  others. 

Waenee,  Ch.  J.  The  defendant  was  indicted  for  the  offense 
of  murder,  and  on  the  trial  therefor  the  jury  returned  a  verdict 
of  guilty,  with  a  recommendation  to  the  mercy  of  the  court.  A 
motion  was  made  by  the  defendant  for  a  new  trial,  on  the  sev- 
eral grounds  therein  set  forth,  which  was  oveiTuled  by  the  court, 
and  the  defendant  excepted.  It  appears,  from  the  evidence  in 
the  record,  that  the  defendant  went  to  a  house  where  the  deceased 
was  (not  his  own  house),  and  asked  him  "  what  lies  he  had  been 
telling  on  him ; "  deceased  replied,  "  Go  away.  Josh,  I  don't 
care  if  you  never  speak  to  me  again."  They  continued  talking, 
giving  each  other  the  lie,  when  deceased  said  he  would  not 
quarrel  with  him,  but  was  going  to  attend  to  his  own  business, 
and  went  out  of  the  house;  defendant  followed  him,  and 
picked  up  a  piece  of  aii  old  stump  laying  near  the  door,  about 
three  feet  long;  deceased  went  to  the  edge  of  the  yard,  and 
picked  up  an  ax  lying  there,  the  ax  resting  on  the  ground ;  in 
that  position  they  continued  giving  each  other  the  lie,  when 
deceased  said,  "  I  ain't  telling  no  lie ; "  defendant  told  him  if  he 
eaid  that  again  he  would  kill  him,  appeared  to  get  mad,  jumped 
at  deceased  and  wrung  the  ax  out  of  his  hands,  and  told  him. 
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God  damn  him,  he  would  kill  him,  and  struck  him  on  the  head 
with  the  ax,  which  blow  killed  him,  breaking  his  skull ;  struck 
but  the  one  blow. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is,  that  one 
of  the  jurors,  after  being  charged  with  the  case,  was  allowed  to 
separate  from  the  jury  without  being  accompanied  by  any  officer, 
and  to  go  across  the  street  to  the  store-house  of  Jones,  in  the 
town  of  Warrenton,  one  hundred  yards  from  the  court-house, 
and  return ;  that  there  was  a  crowd  of  persons  there  through 
which  the  juror  was  obliged  to  pass,  and  did  pass,  in  going  to 
and  returning  from  said  store-house.  The  fact  of  the  separation 
of  the  juror,  as  alleged,  is  not  denied,  but  he  states  in  his  affida- 
vit that  he  went  to  the  store-house  to  get  his  overcoat ;  that  he 
did  not  speak  to  any  one,  and  that  no  one  spoke  to  him  about 
said  case ;  but  the  juror  fails  to  state  in  his  affidavit  that  he  did 
not  hear  any  person  or  persons,  in  the  crowd  through  which  he 
passed,  speaking  or  expressing  their  opinions  about  the  case. 
One  of  the  reasons  why  the  law  requires  jurors  to  be  kept 
together,  separate  from  the  crowd  of  people  who  may  have  heard 
the  trial,  as  well  as  others,  is,  that  they  maj-  not  be  influenced  in 
rendering  their  verdict  by  the  expression  of  the  opinion  of  others, 
or  by  popular  clamor.  When  the  law  was  violated  by  the  mis- 
conduct of  the  juror,  the  legal  presumption  was  that  the  defend- 
ant was  injured,  and  it  was-  incumbent  on  the  state  to  have 
rebutted  that  legal  presumption,  not  only  by  evidence  that  the 
juror  did  not  speak  to  any  one  himself,  nor  did  any  one  speak  to 
him  about  the  case,  but  that  he  did  not  hear  any  one  in  the 
crowd  through  which  he  passed,  express  any  opinion  in  relation 
to  the  case.  Jurors  are  as  liable,  in  our  day,  to  be  influenced  and 
controlled  by  public  opinion  as  Pilate  was  in  his  day,  when,  by 
the  clamor  of  the  multitude,  he  consented  to  deliver  up  our  Saviour 
to  be  crucifled.  The  policy  of  the  law  is  to  protect  jurors  from^ 
all  such  influences  and  temptations,  in  the  trial  of  criminal  cases, 
as  well  as  defendants  who  may  be  injured  thereby. 

In  view  of  the  misconduct  of  the  juror  Eicketson,  and  other 
irregularities  complained  of  at  the  trial,  we  reverse  the  judgment 
of  the  court  below,  and  order  a  new  trial. 

Judgment  reu&rsed. 
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State  v.  Beowk. 

(15  Kas.,  400.) 

Practice:    Impartial  jwry. 

On  a  trial  for  homicide,  a  juror  who  had  formed  or  expressed  an  opinion  that 
the  deceased  was  killed  by  the  prisoner,  nothing  else  appearing,  is  incom- 
petent to  sit  as  a  juror,  and,  on  a  challenge  for  cause,  should  be  rejected. 

Where  the  court  has  improperly  overruled  a  challenge  for  cause,  the  error  is 
ground  for  reversal,  notwithstanding  the  juror  is  afterwards  challenged 
peremptorily  by  the  defendant,  if  the  defendant  exhausts  his  peremptory 
challenges,  because  the  defendant  has  thereby  been  deprived  of  his  right 
to  peremptorily  challenge  one  of  the  jurors  who  sat  upon  the  trial. 

Valentine,  J.  The  defendant,  Harvey  Brown,  was  charged 
with  killing  and  murdering  one  William  H.  Phillips.  The 
charge  was  murder  in  the  first  degree.  The  defendant  was 
tried  and  found  guilty  of  murder  in  the  second  degree.  After 
he  was  sentenced  he  brought  the  case  to  this  court  on  appeal. 
Several  errors  are  assigned,  but  it  will  not  be  necessary  to  con- 
sider many  of  them.  Among  other  assignments  of  error,  the 
defendant  claims  that  the  court  below  erred  in  impaneling  the 
jury.  The  record  shows  that,  "upon  the  examination  of  said 
jurors,  touching  their  competency  to  serve  as  jurors  in  said 
cause,  L.  S.  Howe,  one  of  said  jurors,  answered,  in  response  to 
the  question  whether  he  had  formed  or  expressed  an  opinion 
upon  any  material  fact  in  the  case,  that  he  had  formed  the 
opinion  that  Phillips,  the  deceased,  was  killed,  and  that  Brown, 
the  defendant,  killed  him."  And,  again,  "  the  question  was 
asked  said  juror,  in  the  following  manner  and  form  :  "  Have 
you  formed  or  expressed  an  opinion  that  Phillips,  the  deceased, 
was  killed,  and  that  Brown,  the  prisoner,  killed  him?  and  the 
said  juror  answered  that  he  had  so  formed  an  opinion."  Said 
juror  was  then  challenged  for  cause,  but  the  court  overruled  the 
challenge.  Afterward,  however,  the  defendant  challenged  said 
juror  peremptorily,  and  he  was  discharged  on  the  peremptory 
challenge.  The  defendant  exhausted  all  his  peremptory 
challenges. 

The  foregoing  is  all  that  the  record  shows  concerning  said 
juror.  Section  ten  of  the  bill  of  rights  of  the  constitution,  pro- 
vides that  a  defendant  in  a  criminal  action  shall  have  the  right 
to  be  tried  "  by  an  impartial  jury ; "  and,  section  205  of  the 
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Criminal  Code  (Gen.  Stat.,  853),  provides  that  "it  shall  be  a 
good  cause  of  challenge  to  a  juror  that  he  has  formed  or 
expressed  an  opinion  on  the  issue,  or  any  material  fact  to  be 
tried."  "We  think  the  court  below  erred.  The  question,  whether 
the  defendant  killed  Phillips,  was  a  "  material  fact  to  be  tried." 
It  was,  indeed,  one  of  the  principal  facts  in  this  case.  The  ques- 
tion of  the  competency  of  jurors,  as  involved  in  this  case,  dif- 
fers widely  from  the  question  concerning  the  same  subject, 
decided  in  the  case  of  The  State  v.  Medlicott,  9  Kas.,  25Y. 
There  is  nothing  in  this  case  that  tends  to  show  that  the  opinion 
of  the  juror  amounted  only  to  an  impression,  slight  or  other- 
wise. There  is  nothing  that  tends  to  show  that  the  opinion  was 
founded  merely  upon  newspaper  articles  or  rumor.  And  there 
is  nothing  which  tends  to  show  that  the  opinion  was  hypotheti- 
cal, conditional,  indefinite  or  uncertain.  It  would  seem^  from 
the  record,  that  the  opinion  was  in  fact  an  opinion,  and  that  it 
was  definite  and  absolute.  We  have  no  disposition  to  disturb  in 
the  least  the  rule  enunciated  by  the  court  in  the  Medlicott  case. 
But  this  case  differs  so  materially  from  that  case,  that  while  this 
court  held  that  there  was  no  error  in  impaneling  the  jury  in 
that  case,  we  must  hold  that  there  was  error  in  impaneling  the 
jury  in  this  case.  And,  as  the  defendant  exhausted  aU  his  per- 
emptory challenges,  we  must  hold  that  the  error  was  material, 
although  said  juror  was  finally  discharged  by  the  court  on  one  of 
the  defendant's  peremptory  challenges. 

The  judgment  of  the  court  below  is  reversed,  and  cause 
remanded  for  a  new  trial. 

All  the  justices  concurring. 


Caekoll  v.  State. 
(5  Neb.,  31.) 


Practicb:    Impa/rtial  juror —  Co-respondent  as  witness  for  the  state —  Vww 
should  be  in  present  of  prisoner. 

The  mere  fact  that  a  juror  swears  that  he  thinks  the  evidence  might  remove 
the  opinion  he  has  formed  in  answer  to  a  question  whether  he  could  ren- 
der an  impartial  verdict,  does  not  make  him  a  competent  juror.  He 
must  swear  unequivocally  and  positively,  and  the  court  must  be  able  to 
determine  him  to  be  competent.  On  the  facts  of  this  case,  a  juror  who 
was  received  was  held  to  be  clearly  incompetent.  (See  note  to  jEnwn  v. 
State,  ante,  263.) 
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Where  two  jointly  indicted  are  awarded  separate  trials,  either  is  a  competent 
witness  for  the  state  against  the  other,  before  he  has  been  convicted  or 
acquitted,  and  it  is  not  necessary  to  enter  a  nolle  prosequi  to  render  him 
competent. 

Where  the  jury  are  taken  by  order  of  the  court  to  view  the  locality  of  the 
crime,  the  prisoner  has  a  right  to  accompany  them,  and  should  be  taken 
with  them,  unless  he  chooses  to  waive  his  privilege.  (See  Benton  v. 
State,  30  Ark.,  328,  to  the  same  effect.) 

Maxwell,  J.  I.  The  first  error  assigned  is,  that  the  court 
erred  in  overruling  the  prisoner's  challenge  to  the  juror,  L.  J. 
Holland.     This  juror  on  his  voir  dire  testified  as  follows : 

Q.  You  say  you  have  heard  the  matter  talked  of  on  the  streets, 
and  around  through  the  country  ? 

A.  No,  sir  ;  I  heard  it  from  my  neighbors,  mostly. 

Q.  Did  you  read  the  reports  of  it  as  published  in  the  Nebraska 
City  Press  and  News  ? 

A.  Yes,  sir. 

Q.  You  read  the  evidence  then! 

A.  Yes,  sir. 

Q.  From  what  you  have  heard  and  read  in  these  papers,  have 
you  formed  an  opinion  as  to  the  guilt  or  innocence  of  these 
parties  ? 

A.  To  a  certain  extent,  I  think  I  did. 

Q.  From  the  opinion  that  you  have  formed  from  what  you 
have  heard  and  read  in  the  papers,  you  might  possibly  lean  a 
little  one  way  or  the  other  ? 

A.  I  don't  think  that  I  would. 

Q.  If  you  did  not  hear  any  other  testimony  than  what  you 
have  read  and  heard,  do  you  think  your  opinion  would  be 
changed  any? 

A.  I  don't  think  it  would. 

Q.  Do  you  think  that  opinion  you  have  formed  would  prevent 
you  from  rendering  a  fair  and  impartial  verdict  after  hearing  the 
law  and  the  evidence  ? 

A.  I  think  the  evidence  might  remove  it. 

Whereupon  the  prisoner's  counsel  challenged  the  juror  for 
cause,  which  the  court  overruled,  to  which  the  prisoner  by  his 
counsel  excepted. 

Section  four  hundred  and  sixty-eight  of  the  Criminal  Code  pro- 
vides that,  "  if  a  juror  shall  state  that  he  has  formed  or  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  the  court 
shall  thereupon  proceed  to  examine,  on  oath,  such  juror  as  to  the 
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ground  of  such  opinion;  and  if  it  shall  appear  to  have  been 
founded  upon  reading  newspaper  statements,  communications, 
comments,  or  reports,  or  upon  rumor,  or  hearsay,  and  not  upon  con- 
versations with  witnesses  of  the  transactions,  or  reading  reports  of 
their  testimony,  or  hearing  them  testify,  and  the  juror  shall  say, 
on  oath,  that  he  feels  able,  notwithstanding  such  opinion,  to  ren- 
der an  impartial  verdict  upon  the  law  and  the  evidence,  the 
court,  if  satisfied  that  said  juror  is  impartial,  and  will  render  such 
verdict,  may,  in  its  discretion,  admit  such  juror  as  competent  to 
serve  in  such  case."  This  court,  in  construing  this  section  of  the 
statute  in  the  case  of  Curry  v.  The  State,  4  Neb.,  548,  say : 
"  Before  the  court  can  exercise  any  discretion  as  to  his  retention 
upon  the  panel,  it  must  be  shown  by  an  examination  of  the 
juror,  on  his  oath,  not  only  that  his  opinion  was  formed  solely 
in  the  manner  stated  in  this  proviso,  but,  in  addition  to  this,  the 
juror  must  swear  unequivocally  that  he  feels  able,  notwithstand- 
ing such  opinion,  to  render  an  impartial  verdict  upon  the  law 
and  the  evidence."  In  Palmer  v.  People,  4  Neb.,  75,  it  is  held 
that  the  "  word  '  opinion '  in  this  connection  is  frequently  used  to 
denote  a  mere  impression,  and  appears  to  have  been  so  used  in 
section  468  of  the  Criminal  Code,  above  quoted.  It  is  the  right 
of  a  party  accused  of  crime  to  be  tried  by  a  fair,  unbiased  jury, 
so  that  their  minds  may  be  open  to  those  impressions  which  the 
testimony  and  the  law  of  the  case  ought  to  make."  Our  consti- 
tution guaranties  every  one  charged  with  crime  a  speedy  trial 
before  a  fair  and  impartial  jury.  In  Curry  v.  The  State,  swpra, 
661,  the  court  say:  "How  would  it  be  possible  to  reach  the 
conclusion  that  a  juror,  who,  without  any  qualification  whatever, 
declares  that  he  has  a  fixed  and  abiding  conviction  of  the  pris- 
oner's guilt  which  would  require  evidence  to  remove,  can  be  fair 
and  impartial  between  the  state  and  the  accused  ?  Would  it  not 
rather  be  an  abuse  of  judicial  discretion  to  so  hold  ?  It  is  vei-y 
clear  that  a  panel  composed  of  such  jurors  would  fall  far  short 
of  fulfilling  the  legal  requirement  of  a  fair  and  impartial  jury,  to 
which  an  accused  person  is  entitled." 

In  the  case  at  bar,  the  juror  Holland  was  clearly  incompetent 
to  sit  as  a  juror  in  the  case,  and  for  this  reason  the  judgment  of 
the  district  court  must  be  reversed. 

II.  Frank  McElroy  was  a  competent  witness  in  this  case.  In 
Brown  v.  The  State,  18  Ohio  State,  509,  the  court  say :  "  The 
next  question  is:  "Was  Ketchum  a  competent  witness  for  the 


STATE  V.  HORNEMAN.  427 

state,  standing  as  he  did  jointly  indicted  with  Brown  ?  The 
autliorities  already  cited  answer  this  question  in  the  affirmative. 
Where  separate  trials  are  awarded  to  parties  jointly  indicted,  each 
is  a  competent  witness  for  the  state,  upon  the  trial  of  the  other, 
without  being  first  acquitted  or  convicted,  and  without  a  nolle 
prosequi  being  first  entered  upon  the  indictment.  The  objec- 
tion goes  to  his  credit,  and  not  to  Ms  corn/petenoy.  This  has 
been  the  settled  law  of  the  state  for  years ;  and  surely  the  present 
is  no  time  to  change  it,  when  the  manifest  tendency  of  our  legis- 
lation  is  to  narrow,  instead  of  enlarging,  the  grounds  of  objection 
to  the  competency  of  witnesses." 

III.  Our  statute  provides  that,  "  whenever,  in  the  opinion  of 
the  court,  it  is  proper  for  the  jury  to  have  a  view  of  the  place  in 
which  any  material  fact  may  have  occurred,  it  may  order  them 
to  be  conducted  in  a  body,  under  the  charge  of  the  sheriff,  to  the 
place,  which  shall  be  shown  to  them  by  some  person  appointed 
by  the  court."  This  should  be  done  in  the  presence  of  the  pris- 
oner, unless  he  decline  the  privilege,  as  he  is  entitled  to  have  all 
the  evidence  received  by  the  jury  taken  in  his  presence. 

We  see  no  error  in  the  instructions  of  which  the  prisoner  can 
complain.  The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Meversed  and  remanded. 


State  v.  Hoenemaw. 
(16  Kas.,  452.) 
Practice  :    Former  jeopard]/ — Appeal  only  lies  after  final  judgment 

An  appeal  cannot  be  taken  from  an  interlocutory  judgment  sustaining  a 
demurrer  to  a  plea  of  former  acquittal.  Appeal  only  lies  after  a  trial 
upon  the  merits  and  final  judgment. 

To  an  indictment  for  shooting  with  intent  to  kill  a  human  being,  the  respon- 
dent pleaded  former  acquittal.  It  appeared,  from  the  plea,  that  he  had 
been  formerly  prosecuted  for  maliciously  shooting  and  wounding  a  horse, 
on  which  charge  he  had  been  acquitted,  and  the  plea  alleged  the  identity 
of  the  two  offenses.  Hdd,  that  a  demurrer  to  this  plea  was  properly 
sustained.  The  two  offenses  are  essentially  different,  and  could  not  be 
legally  identical,  although  both  offenses  might  have  been  committed  in 
one  and  the  same  transaction.    See  note  to  State  v.  Sly,  ante,  p.  53. 
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Bbewee,  J.  Appellant  was  indicted  for  the  crime  of  shoot- 
ing with  intent  to  kill.  To  this  indictment  he  pleaded  autrefois 
acquit.  A  demurrer  to  this  plea  was  sustained,  and  without 
waiting  until  after  a  trial  on  the  merits,  defendant  has  appealed 
to  this  court  from  the  ruling  sustaining  the  demurrer.  Doubt- 
less the  appeal  is  premature,  and  the  case  not  properly  before 
us.  1^0  judgment  has  yet  been  rendered,  and  appeals  in  crim- 
inal cases  are  only  from  judgments  (Gen.  Stat.,  p.  865,  sec. 
281 ;  The  State  v.  Fredamd,  16  Kas.,  9). 

But  waiving  this,  we  think  the  ruling  of  the  district  court 
was  correct.  The  plea  disclosed  a  prosecution  against  appellant 
for  maliciously  shooting  and  wounding  a  horse,  not  the  property 
nor  in  the  possession  of  the  party  upon  whom  the  assault  with 
intent  to  kill  is  charged  to  have  been  made,  and  alleged  that  the 
shooting  charged  in  the  two  prosecutions  was  one  and  the  same 
shooting.  Does  this  disclose  an  acquittal  of  the  ofEense  of  which 
he  is  now  charged?  We  think  not.  The  two  offenses  are 
entirely  distinct.  One  is  not  included  in  the  other — is  not  a 
lesser  degree  of  the  other.  The  character  of  the  testimony 
must  be  different  in  each.  One  fact,  that  is,  "  shooting,"  may 
be  necessary  for  conviction  under  either  charge.  But  something 
more  is  necessary  in  each,  than  the  mere  fact  of  shooting.  The 
rule  is  thus  stated  by  Wharton  in  his  Criminal  Law  (1  Wharton, 
7th  ed.,  sec.  565) :  "  It  may  be  generally  said,  that  the  fact  that 
the  two  offenses  form  part  of  the  same  transaction,  is  no  defense 
when  the  defendant  could  not  have  been  convicted  at  the  first 
trial,  on  the  indictment  then  pending,  of  the  offense  charged  in 
the  second  indictment."  And  again :  "  Where  the  evidence 
necessary  to  support  the  second  indictment  would  have  been 
sufficient  to  procure  a  legal  conviction  upon  the  first,  the  plea  is 
generally  good,  but  not  otherwise."  It  was  said  by  Lord  Den- 
man,  in  Regvna  v.  Button,  11  Ad.  and  Ellis,  new  series,  946, 
"  The  same  act  may  be  part  of  several  offenses.  The  same  blow 
may  be  the  subject  of  inquiry  in  consecutive  charges  of  murder 
and  robbery.  The  acquittal  on  the  first  char^  is  no  bar  to  a 
second  inquiry,  where  both  are  charges  of  felonies;  neither 
ought  to  be,  when  the  one  charge  is  of  felony,  and  the  other  of 
misdemeanor."  In  1  Russell  on  Crimes,  it  is  laid  down,  that 
"  The  acquittal  on  one  indictment,  in  order  to  be  a  good  defense 
to  a  subsequent  indictment,  must  be  an  acquittal  of  the  same 
identical  offense  charged  in  the  first  indictment."     In  the  case  of 
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the  Commonwealth  v.  Harrison,  11  Gray,  308,  a  party  who  had 
been  tried  for  selling  liquors  without  license  was  convicted  of 
the  offense  of  keeping  his  ^aloon  open  on  Sunday,  although  the 
sale  of  the  liquor  was  part  of  the  evidence  to  sustain  the  latter 
charge.  In  Commonwealth  v.  Jiakeman,  105  Mass.,  53,  the 
defendant  had  been  acquitted  under  a  charge  of  willfully 
obstructing  the  engines  and  carriages  of  the  C.  railroad  company, 
by  placing  an  iron  rail  across  the  track,  and  was  subsequently 
convicted,  upon  a  charge,  under  a  different  section  of  the  statute, 
of  willfully  putting  a  rail  across  the  track  with  intent  to  obstruct 
the  engines  and  carriages  of  the  same  company,  and  the  convic- 
tion was  sustained,  although  the  same  act  was  referred  to  in  the 
two  charges.  The  court  uses  this  language :  "  It  may  well  be 
that  both  indictments  refer  to  the  same  transaction ;  but  that 
fact  is  not  decisive  as  to  the  legal  identity  of  the  two  offenses. 
The  test  as  to  the  legal  identity  of  the  two  offenses  is  to  be 
found  in  the  answer  to  this  question  :  Could  the  prisoner,  upon 
any  evidence  that  might  have  been  produced,  have  been  con- 
victed upon  the  first  indictment  of  the  offense  that  is  charged  in 
the  second?"  See  also  Oomm^onwealth  v.  Soiy,  12  Pick.,  496, 
in  which  it  was  held  that  a  conviction  of  an  assault  with  intent 
to  murder,  could  not  be  pleaded  in  bar  to  an  indictment  for  mur- 
der. In  Price  v.  The  State,  19  Ohio,  423,  the  rule  is  stated  as 
taken  from  Archbold's  Cr.  Pleading,  and  also  from  Eoscoe's  Cr. 
Ev.,  that  "the  true  test  by  which  the  question,  whether  such  a 
plea  is  a  sufEcient  bar  in  any  case,  may  be  tried,  is,  whether  the 
evidence  necessary  to  support  the  second  indictment  would  have 
been  sufficient  to  prove  a  legal  conviction  in  the  fij-st." 

These  authorities  are  decisive  of  the  question,  and  the  ruling 
of  the  district  court  was  correct. 

The  appeal  will  be  dismissed. 

All  the  justices  concurring. 
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JoKNSON  V.  State. 

(29  Ark.,  31.) 

Pkactice:    FbTToer  jeopardy — Defectvoe  plea  of  ouirefoiB  aegyit  oMed  by  the 

record. 

Where  a  person  indicted  for  murder  is  found  guilty  of  murder  in  the  second 
degree,  this  verdict  is  in  legal  effect  an  acquittal  of  the  charge  of  murder 
in  the  first  degree.  If  he  is  granted  a  new  trial  he  cannot,  on  the  second 
trial,  be  convicted  of  murder  in  the  first  degree. 

The  constitutional  provision  that  defendant  shall  not  be  twice  put  in  jeopardy 
for  the  same  offense,  does  not  operate  to  prevent  a  new  trial  of  a  charge 
on  which  the  defendant  has  been  once  convicted,  after  a  new  trial  has 
been  granted  on  his  own  motion. 

Where  a  plea  of  former  acquittal  is  defective  in  form,  the  plea  may  be  aided 
by  the  record,  and  should  be  sustained  if  the  record  of  the  court  in  the 
same  case  contains  everything  necessary  to  sustain  it. 

English,  C.  J.  Alexander  Johnson,' the  appellant,  was  indicted 
for  murder  in  the  Clark  circuit  court.  There  was  but  one  count 
in  the  indictment,  charging  him  with  murder  in  the  first  degree. 
He  was  tried  on  the  plea  of  not  guilty,  and  the  jury  returned  a 
verdict  of  murder  in  the  second  degree,  and  fixed  his  punish- 
ment at  imprisonment  in  the  penitentiary  for  twenty-one  years. 
He  filed  a  motion  for  a  new  trial,  on  the  ground  that  the  oflBeer 
in  charge  of  the  jury  permitted  them  to  separate,  etc.  The 
motion  was  sustained  and  a  new  trial  granted  by  the  court.  He 
was  again  tried  at  the  next  term,  the  jury  found  him  guilty  of 
murder  in  the  first  degree,  a  motion  for  a  new  trial  was  over- 
ruled, and  he  was  sentenced  to  be  hanged  on  the  27th  of  March, 
1874,  but  the  sentence  was  suspended  by  the  allowance  of  an 
appeal  by  one  of  the  judges  of  this  court. 

1.  Before  appellant  was  put  on  his  second  trial,  he  filed  a  plea 
in  bar  of  the  whole  indictment,  averring  the  former  trial  on  the 
indictment,  the  verdict  of  guilty  of  murder  in  the  second  degree, 
the  granting  of  a  new  trial,  and  that  he  had  once  before  been  in 
jeopardy  for  the  ofifense  charged  in  the  indictment,  and  praying  to 
be  discharged.     The  court,  of  its  own  motion,  overruled  this  plea. 

It  is  very  well  settled  that,  where  a  defendant  is  tried  and 
convicted  of  a  criminal  offense,  and  a  new  trial  is  granted  him  on 
his  own  motion,  he  may  be  tried  again  for  the  same  offense. 

It  is  true  that,  by  a  constitutional  provision  as  well  as  by  the 
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common  law,  no  man  can  be  twice  put  in  jeopardy  of  life  or  limb 
for  the  same  offense ;  but  where  the  first  jeopardy  has  resulted  in 
his  conviction,  it  is  rather  a  merciful  interposition  of  the  court, 
than  any  invasion  of  his  rights,  to  set  aside  the  conviction  upon 
his  own  application,  in  order  to  afford  him  the  opportunity  of 
another  trial :     Stewart  v.  The  State,  13  Ark.,  747. 

Whether  the  appellant  could  be  put  on  second  trial  for  murder 
in  the  first  degree,  after,  by  the  first  verdict,  he  had  been 
impliedly  acquitted  of  that  grave  offense,  we  shall  presently  see. 
But  that  he  could  be  tried  again  for  murder  in  the  second  degree, 
of  which  he  had  been  convicted,  and  a  new  trial  granted  at  his 
own  request,  and  for  his  own  benefit,  there  is  no  doubt.  The 
bill  of  exceptions  states  that  the  court,  of  its  own  motion,  over- 
ruled the  plea.  This  is  not  the  usual  mode  of  disposing  of  a 
bad  plea.  It  would  have  been  more  regular  to  dispose  of  it  on 
demurrer :  Sanger  v.  State  BamJc,  14  Ark.,  412.  But  a  techni- 
cal irregularity  in  getting  rid  of  a  bad  plea  is  no  cause  of  reversal. 
If  the  court  had  merely  disregarded  the  plea,  and  made  no  dispo- 
sition of  it  whatever,  the  judgment  would  not  be  reversed  and . 
the  cause  remanded,  merely  to  get  rid  of  a  bad  plea :  Brea/rl/y 
«.  Perry,  23  Ark.,  172. 

II.  The  appellant,  before  he  was  put  on  his  second  trial,  and 
after  the  plea  of  once  in  jeopardy  was  overruled,  filed  the  follow- 
ing plea  of  former  acquittal : 

"The  defendant  pleads  that  he  has  been  acquitted  of  the 
offense  of  murder  in  the  first  degree,  as  alleged  in  the  bill  of 
indictment,  by  the  judgment  of  the  Clark  circuit  court,  entered 
on  the  30th  day  of  October,  1873." 

To  this  plea  the  state  demurred,  on  the  following  grounds : 

1.  The  plea  does  not  show  how,  or  in  what  manner  the  defend- 
ant has  been  put  in  jeopardy  of  his  life. 

2.  It  does  not  set  out  the  record  of  the  former  indictment. 

3.  It  does  not  propose  to  verify  the  same  by  the  record. 

4.  It  is  for  other  reasons  insufficient  in  law. 

The  court  sustained  the  demurrer.  This  plea  was  a  loose 
attempt  to  set  up  the  implied  acquittal  of  the  appellant  of  the 
charge  of  murder  in  the  first  degree,  by  the  verdict  of  guilty  of 
murder  in  the  second  degree,  rendered  in  the  first  trial  of  the 
cause.  The  plea,  however,  substantially  follows  the  form  pre- 
scribed by  the  code,  for  the  record  entry  of  such  pleas  (Gantt's 
Dig.,  sec.  1851),  and  was  aided  by  the  record  of  all  the  previous 
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steps  which  had  been  taken  in  the  cause,  which  was  before  the 
court. 

The  defense  attempted  to  be  set  up  by  the  plea  was  a  matter 
of  record  in  the  cause  which  the  court  was  proceeding  to  try, 
and  the  court  was  cognizant  of  all  its  proceedings  in  the  prem- 
ises :  Atkins  v.  The  State,  16  Ark.,  574.  The  court  sustained 
the  demurrer  to  the  plea,  not,  perhaps,  because  of  its  want  of 
form,  but  for  the  reason  that,  in  its  judgment,  the  matter  of 
defense  intended  to  be  interposed  by  the  plea  was  no  bar  to  the 
second  trial  for  murder  in  the  first  degree,  for  the  court  after- 
wards, in  its  charge  to  the  jury,  told  them,  in  effect,  that  the 
appellant  might  be  convicted  of  miirder  in  the  first  degree,  and 
refused  to  instruct  to  the  contrary  at  the  instance  of  the  appellant. 
The  record  of  the  former  implied  acquittal  of  the  appellant  of 
murder  in  the  first  degree  being  before  the  court,  in  the  very 
cause  which  it  was  trying  a  second  time,  it  was  the  duty  of  the 
court  to  tell  the  jury  that  they  could  not  find  him  guilty  of  that 
grade  of  offense,  if  such  be  the  law,  even  if  the  appellant  had 
not  interposed  a  plea  of  former  acquittal :  Athins  v.  The  State, 
supra. 

And  this,  for  the  first  time,  brings  this  question  fairly  before 
this  court :  "Where  a  person  indicted  for  murder  in  the  first 
degree  is  convicted  of  murder  in  the  second  degree,  and  obtains 
a  new  trial,  can  he  be  tried  a  second  time  for  the  higher  grade 
of  offense  ? 

There  are  two  grades  of  murder  under  our  statutes ;  murder 
in  the  first  degree,  which  is  defined,  and  punishable  by  death, 
and  murder  in  the  second  degree,  punishable  by  imprisonment  in 
the  penitentiary  for  not  less  than  five  and  not  more  than  twenty- 
one  years ;  G-antt's  Dig.,  sees.,  1253-4,  1262-3.  In  all  cases  of 
murder,  on  conviction,  the  jury  are  required  to  find  by  their 
verdict  whether  the  accused  is  guilty  of  murder  in  the  first  or 
second  degree :  Id.,  sec.  1957.  There  are  also  two  grades  of 
manslaughter  which  are  defined  by  the  statute :  voluntary,  pun- 
ishable by  imprisonment  in  the  penitentiary  for  not  less  than 
two,  nor  more  than  seven  years,  and  involuntary,  punishable  by 
like  imprisonment  for  a  period  not  exceeding  twelve  months : 
Id.,  sec,  1264  to  1378.  Upon  an  indictment  for  an  offense  con- 
sisting of  several  degrees,  the  defendant  may  be  found  guilty  of 
any  degree  not  higher  than  that  charged  in  the  indictment, 
and  may  be  found  guilty  of  any  offense  included  in  that  charged 
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in  the  indictment :  Id.,  1961.  The  appellant  being  indicted 
for  murder  in  the  first  degree,  could  have  been  convicted  of  any 
degree  of  homicide  warranted  by  the  evidence :  Id.,  1962.  By 
the  verdict  of  the  jury,  rendered  on  the  first  trial,  he  was  con 
victed  of  murder  in  the  second  degree,  and  impliedly  acquitted 
of  the  highelr  grade  of  offense,  murder  in  the  first  degree.  If 
this  verdict  had  not  been  set  aside,  on  his  motion,  he  certainly 
never  could  have  been  tried  again  for  the  higher  offense.  Did 
the  granting  of  a  new  trial,  at  his  request,  subject  him  to  be 
tried  again  for  murder  in  the  first  degree,  of  which  he  had,  on 
legal  effect,  been  acquitted  by  the  first  verdict  ? 

A  clause  in  the  ninth  section  of  the  bill  of  lights  of  the  con- 
stitution of  1868,  declares  that  "no  person,  after  having  been 
once  acquitted  by  a  jui-y  for  the  same  offense,  shall  be  again  put 
in  jeopardy  of  life  or  liberty." 

This  is  equivalent  to  the  twelfth  section  of  the  bill  of  rights 
of  the  constitution  of  1836,  which  declares :  "  That  no  person 
shall,  for  the  same  offense,  be  twice  put  in  jeopardy  of  life  or 
limb." 

A  similar  provision  exists  in  the  constitution  of  the  United 
States,  and  in  the  constitutions  of  most  of  the  states.  But  this 
rule,  says  Mr.  Greenleaf,  has  a  deeper  foundation  than  mere 
positive  enactment,  it  being,  as  Mr.  Justice  Story  remarked, 
imbedded  in  the  very  elements  of  the  common  law,  and  uniformly 
construed  to  present  an  insuperable  barrier  to  a  second  prosecu- 
tion, where  there  has  been  a  verdict  of  acquittal  or  conviction, 
regularly  had,  upon  a  sufficient  indictment :  3  Greenl.  Ev.,  p.  34, 
sec.  35. 

In  The  State  v.  Norvill,^  2  Terger,  24,  the  defendant  was 
indicted  for  murder,  and  was  found  not  guilty  of  murder,  but 
guilty  of  manslaughter.  This  verdict,  though  no  judgment  was 
entered  upon  it,  was  held  to  be  a  bar  to  a  second  indictment  for 
murder,  the  first  indictment  being  good,  and  the  judgment  upon 
it  impropei'ly  arrested. 

In  Campbell  v.  The  State,  9  Yerger,  333,  the  indictment  con- 
tained three  counts  for  larceny.  The  jury  found  the  defendant 
not  guilty  as  charged  in  the  first  and  third  counts,  but  guilty  as 
charged  in  the  second  count.  He  moved  for  a  new  trial,  and  the 
court  set  aside  the  whole  verdict,  and  ordered  him  to  be  tried  a 
second  time  on  the  whole  indictment,  and  he  was  found  guilty 
on  the  third  count,  and  a  motion  in  arrest  of  judgment  was  over- 
YoL.  II.— 28 
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ruled.  The  Supreme  Court  reversed  the  judgment,  and  ordered 
the  accused  discharged,  on  the  ground  that  tlie  first  verdict  of 
acquittal  on  the  third  count  was  a  bar  to  a  second  trial  on  the 
same  count. 

■In  Slaughter  v.  The  State,  6  Humph.,  412,  the  accused  was 
indicted  for  murder,  and  the  jury  found  him  not  guilty  of  mur- 
der, but  guilty  of  voluntary  manslaughter.  On  his  motion,  a 
new  trial  was  granted,  and  it  was  held  that  he  could  not  be  put 
upon  a  second  trial  for  murder,  and  that  the  court  should  have 
so  instructed  the  jury. 

In  Hurt  V.  The  State,  25  Miss.,  378,  the  accused  was  indicted 
for  murder,  and  the  jury  found  him  guilty  of  manslaughter  in 
the  third  degree.  A  new  trial  was  refused,  and,  on  error,  the 
judgment  was  reversed,  and  the  prisoner  discharged,  on  the 
ground  that  a  second  indictment  for  manslaughter  (the  first 
being  bad)  was  barred  by  limitation,  and  that  the  verdict  of 
manslaughter,  on  the  first  indictment,  was  an  acquittal  of  the 
charge  of  murder,  and  that  he  could  not  be  tried  again  for  that 
offense.  The  court  said :  "  A  verdict  of  a  jury  finding  a  party, 
put  upon  his  trial  for  murder,  guilty  of  manslaughter  in  the 
third  degree,  must,  of  necessity,  operate  as  an  acquittal  of  every 
crime  of  a  higher  grade  of  which  he  might  have  been  convicted 
under  the  indictment  upon  which  the  issue  was  made ;  other-  ■ 
wise  the  party,  after  undergoing  the  sentence  of  manslaughter, 
might  be  put  upon  his  trial  for  the  charge  of  murder,  which 
would  then  be  only  postponed,  and  decided  by  the  verdict  of 
manslaughter.  The  jury,  in  such  case,  render  two  verdicts — one 
acquitting  the  accused  of  the  higher  crime  charged  in  the  indict- 
ment, the  other  finding  him  guilty  of  an  inferior  crime.  The 
verdict  of  manslaughter  is  as  much  an  acquittal  of  the  charge  of 
murder  as  a  verdict  pronouncing  his  entire  innocence  would  be, 
foj'  the  effect  of  both  is  to  exempt  him  from  the  penalty  of  the 
law  for  such  crime." 

The  court  ^further  said :  "  But  it  is  said  that  such  verdict  only 
operates  as  an  acquittal  while  it  is  permitted  to  stand  as  part  of 
the  action  of  the  court  below,  and  as  it  has  been  set  aside  by  this 
court  upon  the  prisoner's  own  application,  the  cause  must  be 
treated  in  all  respects  as  if  no  trial  had  tak^n  place.  In  support 
of  this  posit\on,  authorities  have  been  cited  holding,  that  when 
the  judgment  upon  a  trial  for  murder  is  arrested,  the  party  may 
be  remanded   and   again  indicted  for   the  same  offense.     The 
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authorities,  donbtless,  announce  the  law  correctly,  but  they  have 
no  application  to  the  question  under  consideration.  The  judg- 
ment is  only  arrested,  in  any  case,  where  the  verdict  is  against 
the  party.  He  would  certainly  never  move,  neither  would  the 
court,  for  a  moment,  entertain  such  motion  in  arrest  of  judg- 
ment, when  the  verdict  was  in  his  favor.  Here  the  verdict  of 
the  jury  acquitted  the  party  of  the  crime  expressly  charged  in 
the  indictment,  and,  at  the  same  time,  exempted  him  from  the 
penalty  of  the  law  for  its  supposed  commission.  He  could  not 
move  in  arrest  of  the  judgment  on  this  part  of  the  verdict, 
because  the  judgment  corresponding,  in  contemplation  of  law, 
with  the  verdict  in  this  respect,  must  also  have  been  one  of 
acquittal  of  the  charge  of  murder.  Whether  this  judgment  was 
in  fact  pronounced  by  the  court,  as  ought  to  be  the  practice,  or 
attached  by  mere  operation  of  law  to  the  verdict,  it  was  bound 
to  be  in  the  party's  favor,  and  it  could  not,  therefore,  be  arrested 
or  set  aside  on  his  motion." 

In  Brennan  et  al.  v.  Ths  People,  15  111.,  512,  a  number  of 
persons  were  indicted  for  murder.  Four  of  them  were  tried  on 
the  plea  of  not  guilty,  and  the  jury  found  three  of  them  guilty 
of  murder,  and  the  fourth,  Eyan,  guilty  of  manslaughter  only. 
The  defendants  moved  for  a  new  trial,  which  was  granted.  They 
were  tried  again,  and  all  of  them  found  guilty  of  murder,  and 
the  case  was  taken,  by  writ  of  error,  to  the  Supreme  Court  of 
Illinois.  After  deciding  other  questions  in  the  case,  the  court 
said: 

"  Was  the  prisoner  Eyan  properly  put  upon  his  trial,  a 
second  time,  for  the  murder  of  Story  ?  An  indictment  for  mur- 
der embraces  the  charge  of  manslaughter.  The  lesser  is  included 
in  the  greater  accusation.  On  such  an  indictment  the  jury  may 
find  the  prisoner  guilty  of  manslaughter.  And  such  a  finding 
amounts  to  an  acquittal  of  the  charge  of  mtlrder.  The  finding 
■of  the  inferior  is  necessarily  a  discharge  of  the  superior  offense. 
Eyan  was  regularly  put  upon  his  trial  on  the  indictment,  and 
was  found  guilty  of  manslaughter.  In  contemplation  of  law, 
the  jury  rendered  two  verdicts  as  to  him— one  acquitting  him  of 
the  murder  of  Story,  and  the  other  convicting  him  of  the  man- 
slaughter of  Story.  He  was  thus  legally  tried  for  the  offense  of 
murder,  and  acquitted.  It  is  perfectly  clear  that  he  could  not 
again  be  put  in  jeopardy  on  the  same  charge,  unless  that  acquittal 
was  set  aside  at  his  instance. 
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A  verdict,  either  of  acquittal  or  conviction,  is  a  bar  to  a  sub- 
sequent prosecution  for  the  same  offense,  although  no  judgment 
has  been  entered  upon  it :  Mount  v.  The  StaU,  14  Ohio,  295  ; 
The  State  v.  Norvell,  2  Terger,  24 ;  Hurt  v.  The  State,  25  Miss., 
378.  It  does  not  appear,  from  the  record,  that  Ryan  has  ever 
waived  the  benefit  of  the  verdict  of  acquittal.  It  is  true  that  he 
united  with  the  other  prisoners  in  asking  for  a  new  trial,  but  the 
application  as  to  him  must  be  regarded  as  extending  only  to  the 
charge  upon  which  he  was  convicted.  He  had  no  occasion  for 
another  trial,  except  as  to  the  charge  of  manslaughter.  Being 
legally  acquitted  of  the  charge  of  murder,  he  surely  did  not 
desire  that  to  be  again  investigated.  It  is  not  to  be  presumed 
that  he  would  voluntarily  place  himself  in  peril  upon  a  charge 
on  which  he  had  already  been  tried  and  acquitted.  Even  if  the 
court,  upon  his  motion,  could  open  the  whole  case,  the  record 
does  not  show  that  such  a  power  was  either  invoked  or  exercised. 
The  application  for  a  new  trial  did  not  necessarily  relate  to  the 
charge  upon  which  he  was  acquitted.  It  naturally  referred  to 
the  charge  on  which  he  was  convicted.  Nor  did  the  court,  in 
terms,  set  aside  the  entire  finding  of  the  jury.  It  simply  granted 
the  prisoner  a  new  trial.  The  order  was  no  broader  than  the 
application.  There  were  two  distinct  findings  as  to  Ryan,  and, 
therefore,  there  was  not  the  least  necessity  for  disturbing  the  one 
acquitting  him  of  murder.  The  one  might  be  set  aside,  and  the 
other  allowed  to  stand.  The  verdict  was  not  an  entire  thin? 
which  should  wholly  stand  or  fall.  This  view  gives  full  effect 
to  the  order  of  the  court.  There  was  still  a  charge  upon  which 
Ryan  could  again  be  tried.  This  view  of  the  question  is  sus- 
tained by  adjudicated  cases,"  etc. 

The  court  cited,  with  approval,  GampbeU  v.  The  State,  9  Yer- 
ger,  333,  and  other  cases,  and  reversed  the  judgment  as  to  Ryan, 
and  remanded  the  cause,  with  directions  that  he  be  tried  again 
for  manslaughter,  and  affirmed  the  judgment  as  to  the  other 
three  prisoners.  This  case  was  approved  and  followed  in  Bar- 
nett  V.  The  People,  54  111.,  325. 

In  Jones  et  al.  v.  The  State,  13  Texas,  168,  the  prisoners  were 
indicted  for  murder  in  the  first  degree  ;  they  were  tried  on  the 
plea  of  not  guilty,  and  found  guilty,  by  the  jury,  of  murder  in 
the  second  degree.  A  new  trial  was  granted  on  their  motion, 
and  they  were  tried  a  second  time  and  convicted  for  miirder  in 
the  first  degree.     On  appeal  to  the  Supreme  Court  of  Texas,  the 
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judgment  was  reversed.  Mr.  Justice  Lipscomb,  who  delivered 
the  opinion  of  the  court,  after  examining  the  authorities,  said : 
"  The  result  of  our  investigation  is,  that  both  on  principle  and 
the  authority  of  adjudged  cases,  the  appellants,  after  having 
been  acquitted  of  murder  in  the  first  degree,  and  found  guilty  of 
murder  in  the  second  degree,  could  not  be  legally  tried  and  con- 
victed of  murder  in  the  first  degree,  and  that  the  verdict  so  find- 
ing them  cannot  stand  as  the  basis  of  a  judgment  and  execution 
thereon." 

In  The  State  v.  Tweedy,  11  Iowa,  351,  the  accused  was  indicted 
for  murder  in  the  second  degree,  and  found  guilty  of  man- 
slaughter. The  judgment  was  reversed  on  appeal,  and  the  cause 
remanded  for  trial  again.  On  the  second  trial,  the  court  refused 
to  instruct  the  jury  that  he  had  once  been  acquitted  of  murder, 
•and  could  only  be  tried  again  for  manslaughter.  The  case  went 
again  to  the  Supreme  Court,  and  in  a  very  able  review  of  the 
authorities  by  Mr.  Justice  "Wright,  it  was  held  that  the  verdict 
of  manslaughter,  on  the  first  trial,  was  an  acquittal  of  murder  in 
the  second  degree,  and  that  the  prisoner  could  not  again  be  put 
in  jeopardy  for  that  offense.  The  court  said :  "  When  the  pris-. 
oner  mov^d  for  a  new  trial,  and  appealed  to  this  court,  he  sought 
to  be  relieved  of  a  judgment  against  him  for  manslaughter.  He 
had  no  complaint  to  make  that  the  jury  had  not  convicted  him 
of  the  offense  of  murder.  If,  however,  he  might  propei-ly  be- 
fiubjected  to  a  second  trial  for  murder,  then  he  is  compelled  to 
submit  to  a  verdict  which  he  may  deem  ever  so  erroneous,  lest 
by  disturbing  it,  when  insisting  on  his  legal  rights,  he  may  place 
himself  again  in  jeopordy.  When  a  jury  has  once  returned  a 
verdict  of  guilty  as  tothe  lower  offense,  the  prisoner  should  not, 
in  our  opinion,  be  placed  in  a  position  of  additional  hazard,  by 
attempting  to  be  relieved  of  the  erroneous  judgment.  It  is  set- 
tled, upon  authority,  that  if  he  obtains  a  new  trial,  he  may  be 
again  tried  for  the  offense  of  which  he  was  convicted.  It  is  a 
very  different  thing,  however,  when  it  is  sought  to  try  him  for 
an  offense  of  which  he  was  not  convicted,  and  which  was  not, 
necessarily,  in  the  verdict  of  guilty." 

In  The  State  v.  Boss,  29  Mo.,  32,  Eoss  was  indicted,  by  a 
single  count,  for  murder  in  the  first  degree,  tried  on  the  plea  of 
not  guilty,  and  verdict  of  guilty  of  murder  in  the  second  degree. 
On  an  appeal  to  the  Supreme  Court  of  Missouri,  the  judgment 
was  reversed,  and  the  cause  remanded  for  a  new  trial.    Koss  filed 
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a  plea,  setting  up  the  former  implied  acquittal  of  murder  in  the 
first  degree,  as  a  bar  to  any  further  prosecution  for  that  grade  of 
ofEense.  A  demurrer  was  sustained  to  the  plea,  and  on  a  second 
appeal,  the  Supreme  Court  held,  in  a  well  considered  opinion, 
reviewing  the  authorities  (Scott,  J.,  dissenting),  that  the  verdict 
of  murder  in  the  second  degree  was  an  acquittal  of  murder  in 
the  first  degree,  and  that  the  accused  could  not  be  tried  again  for 
that  grade  of  oflEense.  See  also,  State  v.  Ball,  27  Mo.,  327 ;  1 
Bishop  Or.  L.,  sec.  676. 

In  Jordan  v.  The  State,  22  Ga.,  558,  the  pi'isoner  was  indicted 
for  murder,  and  the  jury  found  him  guilty  of  manslaughter,  and 
the  court  held  that  the  verdict  was  an  acquittal  of  murder,  and 
that  a  new  trial  could  not  be  granted  so  as  to  subject  him  to  a 
second  trial  for  murder. 

In  State  v.  Lepsing,  16  Minn.,  75,  the  indictment  was  for  mur- 
der in  the  first  degree,  and  contained  a  single  count.  On  a  plea 
of  not  guilty,  the  defendant  was  tried  and  convicted  of  murder 
in  the  second  degree,  and  the  court  held  that  the  verdict  was 
equivalent  to  an  express  acquittal  of  murder  in  the  first  degree, 
and  a  bar  to  any  subsequent  prosecution  against  him  for  that 
grade  of  offense. 

In  Ounther  v.  The  People,  24  N.  T.,  100,  the  indictment  con- 
tained nine  counts  for  embezzlement,  and  others  for  larceny,  and 
the  verdict  was  guilty  of  embezzlement,  which  was  held  to  be 
equivalent  to  an  acquittal  of  the  larcenies  charged,  and  a  bar  to 
any  subsequent  prosecution.  The  court  said  :  "  If  the  jury  find 
the  prisoner  guilty  on  one  count,  and  say  nothing  in  their  ver- 
dict concerning  the  other  counts,  it  will  be  equivalent  to  a  ver- 
dict of  not  guilty  on  such  counts."  See  also,  to  the  same  effect, 
Weinzorpflin  v.  State,  7  Blackf.,  136. 

So  in  Clem  v.  The  State,  42  Ind.,  420,  held,  that,  if  upon  an 
indictment  for  murder  in  the  first  degree,  the  defendant  is  guilty 
of  an  inferior  grade  of  homicide,  without  saying  anything  as  to 
the  higher  grade,  the  finding  is,  by  implication,  an  acquittal  of 
the  higher  grade. 

In  Morris  v.  The  State,  1  Blackf.,  37,  Mr.  Justice  Holman 
incidentally  assumed  it  to  be  a  general  rule,  that  he  who  desires 
a  new  trial,  must  receive  it  as  to  the  whole  case  ;  and,  in  the  U. 
S.  V.  Harding  et  al.,  1  Wall.  Jr.  C.  C,  147,  Mr.  Justice  Greer 
cautioned  the  prisoners,  who  had  been  acquitted  of  the  higher 
and  convicted  of  the  lower  offense,  that  if  they  insisted  on  a  new 
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trial,  he  would  grant  it  upon  the  whole  indictment,  and  their 
lives  might  become,  on  a  second  trial,  forfeit  to  the  law ;  but 
whilst  such  expressions  of  these  learned  judges  are  entitled  to 
respect,  they  have  not  been  treated,  in  the  cases  which  we  have 
cited,  as  adjudications  of  the  question  we  are  considering. 

Mr.  Bishop  says,  "  The  waiving  of  a  constitutional  right, 
implied  in  the  making  of  an  application  for  a  new  trial,  is  not 
construed  to  extend  beyond  the  precise  thing  concerning  which 
the  relief  is  sought.  If,  therefore,  the  verdict  finds  a  prisoner 
guilty  of  part  of  the  charge  against  him,  and  not  guilty  of 
another  part,  as,  for  example,  guilty  on  one  count  of  the  indict- 
ment, and  not  guilty  on  another;  or,  there  being  one  count, 
guilty  of  manslaughter,  and  not  guilty  of  murder,  and  a  new 
trial  is  granted  him,  he  cannot  be  convicted  on  the  second  trial 
of  the  matter  of  which  he  was  acquitted  on  the  first :  "  1  Bishop 
Or.  L.,  4th  ed.,  sec.  849. 

The  State  v.  Martin,  30  Wis.,  216,  is  very  similar  in  its  main 
features  to  the  one  now  before  us.  Martin-  was  indicted  for 
murder,  tried  upon  the  plea  of  not  guilty,  and  found  by  the  jury 
not  guilty  of  murder,  but  guilty  of  manslaughter  in  the  second 
degree.  He  moved  the  court  to  set  aside  the  verdict,  and  grant 
him  a  new  trial,  on  the  ground  that  one  of  the  jurors  was  not 
impartial.  The  motion  was  granted,  and  on  the  second  trial  the 
jury  found  him  guilty  of  murder  in  the  first  degree,  the  court 
having  instructed  them  that  they  might  so  find  if  the  evidence 
warranted  such  a  verdict.  The  case  went  before  the  Supreme 
Court  of  Wisconsin  on  questions  of  law  which  arose  on  the 
trial,  and  among  them  the  one  now  before  us.  The  court  said : 
"  The  doctrine  is  well  settled  in  this  state,  that  courts  have  the 
power  to  grant  a  new  trial  after  conviction,  for  a  good  cause, 
upon  the  application  of  the  defendant,  and  that  no  principle 
of  the  constitution,  or  the  common  law,  which  is  essential 
to  the  protection  of  the  rights  of  the  individual  is  violated 
thereby.  The  general  rule  is  that  one  trial  and  verdict  pro- 
tect the  defendant  against  any  subsequent  accusation,  whether 
the  verdict  be  for  or  against  him,  and  whether  the  court  is  satis- 
fied with  the  verdict  or  not.  But  a  person  already  convicted 
may  waive  the  constitutional  protection  against  a  second  prose- 
cution and  ask  for  a  new  trial  to  relieve  himself  from  the 
jeopardy  he  is  already  in.  And  when  he  does  so,  what  ought  to 
be  considered  the  extent  of  his  application  ?     Is  it  to  expose  him- 
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self  to  the  possible  conviction  of  a  charge  of  which  he  has  been 
acquitted,  or  is  it  to  relieve  himSelf  of  the  one  of  which  he  has 
been  convicted?  It  would  seem  that  a  bare  statement  of  the 
proposition  was  sufficient  to  furnish  the  proper  answer.  It  is 
not  in  accordance  with  the  principles  of  human  conduct  for  a 
person  to  ask  a  further  trial  of  a  charge  of  which  he  has  already 
been  found  guiltless  by  the  verdict  of  a  jury.  But  he  seeks 
deliverance  from  one  of  which  he  has  been  convicted,  and  hence 
he  asks  that  he  may  again  be  put  upon  trial  for  this  charge.  In 
this  case  the  defendant  was  expressly  acquitted  of  the  charge  of 
murder  upon  the  first  trial,  and  convicted  of  a  lower  crime.  He 
asked  for  and  obtained  a  new  trial.  A  new  trial  for  what  ?  Of 
the  charge  of  which  he  had  been  convicted,  or  the  one  of  which 
he  had  been  acquitted  ?  Is  it  reasonable  to  suppose  that  the 
defendant  asked  for  another  trial  in  order  to  determine  whether 
he  had  committed  the  crime  of  murder,  or  was  it  merely  to 
determine  whether  he  was  giiilty  of  manslaughter  in  the  second 
degree,  of  which  he  stood  convicted  ?  The  answer  would  seem 
to  be  plain,  upon  the  principle  that  it  was  the  latter  charge  alone 
that  he  asked  to  have  retried,  and  that  his  application  for  a 
new  trial  should  be  held  to  apply  to  this,  and  not  to  the  other 
crime  of  which  he  was  acquitted.  And  this  is  in  accordance 
with  the  great  weight  of  judicial  opinion  upon  this  subject." 

The  court  held  that  the  prisoner  was  illegally  convicted  for 
murder  on  the  second  trial.  That,  on  the  second  trial,  the 
inquiry  of  the  jury  should  have  been  copfined  to  the  crime  of 
which  he  had  been  convicted  on  the  first  trial.  It  is  our  opinion, 
upon  principle  and  the  great  current  of  adjudications,  that  the 
verdict  of  murder  in  the  second  degree,  rendered  by  the  jury  on 
the  first  trial,  was  equivalent  to  an  acquittal  of  the  appellant  of 
murder  in  the  first  degree,  and  a  bar  to  a  second  trial  for  that 
grade  of  offense.  There  is  a  Code  provision  as  follows :  "  The 
granting  of  a  new  trial  places  the  parties  in  the  same  position  as 
if  no  trial  had  been  had.  All  the  testimony  must  be  produced 
anew  and  the  former  verdict  cannot  be  used  or  referred  to  in  evi- 
dence or  argument :"     Gantt's  Dig.,  sec.  1972. 

No  doubt  that  the  granting  of  a  new  trial  upon  the  application 
of  the  accused,  on  an  offense  of  which  he  is  convicted,  places  him 
in  the  same  position  as  if  no  trial  had  been  had,  but  if  the  section 
of  the  Code  above  quoted  meant  to  go  further  and  provide  that, 
where   the  indictment   charges    several   offenses   or    grades  of 
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offense,  and  on  tlie  first  trial  the  accused  is  convicted  of  one 
offense  or  grade  of  offense,  and  acquitted  of  another,  the  granting 
of  a  new  trial  places  him  in  the  same  position  to  the  offense  or 
grade  of  offense  of  which  he  was  acquitted  as  if  no  trial  had  been 
had,  it  is  in  conflict  with  the  clause  of  the  ninth  section  of  the 
bill  of  rights  of  the  constitution  of  1868,  which  declares  that, 
"  Ho  person,  after  having  been  once  acquitted  by  a  jury  for  the 
same  offense,  shall  be  again  put  in  jeopardy  of  life  or  liberty," 
and  the  section  of  the  Code  must  be  construed  and  administered 
by  this  paramount  constitutional  limitation. 

There  is  a  similar  statute  in  Kansas,  and  in  The  State  v. 
MeCord,  8  Kansas,  232,  the  defendant  was  tried  for  murder  and 
convicted  of  manslaughter,  and  upon  his  motion  a  new  trial  was 
granted,  and  the  court  again  held  that  he  was  to  be  tried  for 
murdei^  as  if  no  former  trial  had  been  had.  The  court  said  that 
the  granting  of  a  new  trial  was  a  legislative  privilege  awarded 
the  accused,  and  he  must  take  it  on  such  terms  as  the  legislature 
had  thought  proper  to  prescribe.  This  case  is  reported  in  1 
Green.  Criminal  Law  Keports,  406  ;  and  is  disapproved  in  a  note 
by  the  author  as  contrary  to  principle,  etc. 

There  is  also  a  similar  statute  in  California,  and  in  The  People 
V.  Gilmore,  4  Cal.,  376,  it  was  consti-ued  and  held  not  to  affect 
the  constitutional  protection  of  the  accused  against  a  second  trial 
for  an  offense  of  which  he  had  been  acquitted.  The  prisoner 
was  indicted  for  murder,  convicted  of  manslaughter,  and  a  new 
trial  granted.  The  court  held  that,  notwithstanding  this  statute, 
he  could  not  again  be  put  upon  trial  for  murder. 

The  judgment  must  be  reversed  and  the  cause  remanded,  with 
instruction  to  the  court  below  to  grant  the  appellant  a  new  trial, 
and  that  he  be  tried  as  if  indicted  for  murder  in  the  second 
degree. 


Allen  v.  Stath. 

(54  Ind.,  461.) 

Pbacticb:    Constitutional  rights —  Waiver. 

A  defendant,  in  a  criminal  prosecution,  cannot  waive  his  riglit  to  a  legal  juiy 
of  twelve  men,  and  a  trial  and  conviction  by  less  than  that  number, 
although  by  his  consent,  is  illegal. 
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'  "WoEDEN,  C.  J.  The  appellant  was  indicted  in  the  court 
below  for  the  larceny  of  four  chickens,  of  the  value  of  thirty 
cents  each. 

He  was  put  upon  trial  before  a  jury,  but  during  the  progress 
of  the  cause  two  of  the  jurors  were  discharged  by  the  consent  of 
the  defendant,  and  the  remaining  ten  jurors  returned  a  verdict 
of  guilty,  assessing  the  defendant's  punishment  at  a  fine  of  five 
dollars,  eighteen  months'  imprisonment  in  the  state  prison,  and 
disfranchisement  for  the  period  of  five  years. 

Judgment  was  rendered  on  the  verdict.  This  judgment  can 
not  be  maintained.  The  trial  of  a  criminal  cause,  by  a  jury  con- 
sisting of  a  less  number  than  twelve,  is  unauthorized  by  law,  and 
the  verdict  in  such  case  is  void :  Brown  v.  The  State,  16  Ind., 
496.     See,  also.  Bill  v.  The  People,  16  Mich.,  351. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the 
prisoner. 


United  States   v.  Sacramento. 

(3  Mont.  Ter.,  339. 

PBACTicfe :     Waiver  of  right  to  be  confronted  with  witnesses  —  Affidavit  fen"  con- 
tinuance read  in  evidence. 

A  person  indicted  for  unlawfully  selling  liquor  to  an  Indian,  which  is  a  mis- 
demeanor, demanded  an  immediate  trial.  The  district  attorney  moved 
for  a  continuance,  on  an  affidavit  that  he  expected  to  prove  all  the  mate- 
rial facts  of  the  indictment  by  two  witnesses  whose  attendance  he  could 
not  now  procure.  Counsel  for  respondent  offered  to  admit  that  the  wit- 
nesses, if  present,  would  testify  as  set  forth  in  the  affidavit.  The  court, 
upon  this  admission  being  made,  refused  a  continuance,  and  proceeded 
with  the  case.  Seld,  the  defendant  could,  and  did,  in  this  case,  waive 
his  constitutional  right  to  be  confronted  with  the  witness,  and  that  the 
affidavit  for  a  continuance  was  properly  admitted  in  evidence  against  the 
defendant. 

Lewis,  J.  At  the  November  term  of  the  district  court,  A.  D. 
1874,  sitting  as  a  court  for  the  trial  of  causes  arising  under  the 
constitution  and  laws  of  the  United  States,  the  appellant  was 
indicted  for  a  violation  of  an  .act  of  the  congress  of  the  United 
States,  passed  March  15th,  1864,  amending  an  act  regulating 
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trade  and  intercourse  with  the  Indians,  passed  June  30,  1834, 
whereby  it  is  provided  that,  if  any  person  shall  sell,  exchange, 
give,  barter  or  dispose  of  any  spirituous  liquors  or  wine  to  any 
Indian,  under  the  charge  of  any  Indian  agent  appointed  b}'  the 
United  States,  or  shall  introduce,  or  attempt  to  introduce,  any 
spirituous  liquors  or  wine  into  the  Indian  country,  such  person, 
on  conviction  thereof,  etc.,  shall  be  imprisoned,  etc. :  13  U.  S. 
Stat.,  29. 

The  indictment  charges,  in  substance,  that  on  the  22d  day  of 
September,  1874,  the  appellant  did  unlawfully  dispose  of  one 
gill  of  spirituous  liquors,  to  wit,  whisky,  to  one  John  Doe,  an 
Indian,  whose  real  name  was  unknown  to  the  grand  jury ;  said 
Indian  being  then  under  the  charge  of  the  Indian  agent  for  the 
Blackfeet  and  other  neighboring  tribes  of  Indians  within  the- 
territory  of  Montana. 

To  this  indictment  the  appellant,  upon  being  arraigned,  pleaded 
not  guilty,  and  demanded  an  immediate  trial.  The  United  States 
attorney  then  moved  the  court,  upon  affidavit,  for  a  continu- 
ance of  the  trial  until  the  next  succeeding  term  of  the  court. 
The  affidavit  set  forth  that  one  Strangle  Wolf  and  one  Mary 
Kite  were  material  witnesses  for  the  prosecution,  and  without 
their  testimony  he  could  not  safely  proceed  to  trial ;  that  he 
expected  to  prove  by  said  witnesses  all  the  facts  charged  in  the 
indictment ;  that  said  witnesses  were  present  and  saw  the  appel- 
lant dispose  of  said  spirituous  liquors  to  said  John  Doe,  as 
alleged  in  said  indictment ;  and  averred  his  inability  to  procure 
said  witnesses  at  said  term,  assigning  a  good  cause  therefor. 

The  defendant's  attorney,  in  open  court,  then  offered  to  admit 
that  the  witnesses  named  in  said  affidavit  would,  if  present  in 
court,  testify  to  the  facts  set  forth  in  said  affidavit,  whereupon 
the  court  refused  to  continue  the  case,  and  a  jury  was  duly 
impaneled  to  try  the  cause. 

Upon  the  trial  the  prosecution  offered  to  read  in  evidence,  to 
the  jury,  the  said  affidavit  for  a  continuance,  to  which  the  appel- 
lant by  his  counsel,  objected.  The  objection  was  overmled  by 
the  court,  and  said  affidavit  was  read  to  the  jury,  and  appellant 
then  excepted.  This  is  all  the  evidence  which  is  set  out  in  the 
record.  The  appellant  was  convicted  and  sentenced  to  the 
penitentiary. 

After  the  judgment  and  sentence  by  the  court,  the  appellant, 
by  his  counsel,  moved  the  court  for  a  new  trial,  assigning  as  the 
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grounds  therefor  the  ruling  of  the  court  in  permitting  the  intro- 
duction, to  the  jury,  of  said  affidavit  for  a  continuance.  The 
court  overruled  the  motion,  and  the  appellant  excepted.  Upon 
this  record  and  state  of  facts,  the  appellant  asks  this  court  to 
reverse  said  judgment  and  sentence.  The  introduction  of  said 
affidavit  to  the  jury  is  the  error  which  is  assigned.  This  raises 
the  question,  whether  a  defendant,  indicted  for  a  misdemeanor, 
which  is  the  case  at  bar,  can  waive  the  right  guarantied  by  the 
sixth  article  of  the  amendment  to  the  constitution,  which  pro- 
vides that  a  defendant,  in  all  criminal  prosecutions,  shall  enjoy 
the  right  "  to  be  confronted  with  the  witnesses  against  him." 
Upon  an  examination  of  the  authorities,  we  have  no  doubt  that 
such  waiver  can  be  made.  In  the  early  days  of  the  common 
law,  when  a  person  indicted  for  crime  was  not  allowed  to  appear 
and  be  defended  by  counsel,  and  where  the  court  alone  was  his 
legal  adviser,  it  would  seem  that  he  could  waive  no  legal  right. 
But  this  has  long  since  ceased  to  be  the  law  in  England,  and  was 
never  recognized  as  the  law  in  this  country — certainly  not  since 
the  adoption  of  the  amendment  to  the  constitution,  above  cited : 
1  Bishop's  Grim.  Proc,  428,  and  cases  there  cited. 

The  counsel  for  the  appellant  insists  that  his  admission,  rela- 
tive to  the  affidavit  for  a  continuance,  extended  only  to  the  belief 
of  the  affiant  that  the  absent  witnesses  would  testify  as  therein 
set  forth.  This  seems  to  be  more  of  a  technical  than  a  real  or 
legal  objection.  The  admission  was,  that  the  witnesses  named  in 
the  affidavit,  if  present,  would  testify  to  the  facts  as  stated  in  the 
affidavit,  which,  if  uncontroverted,  would  have  warranted  a  con- 
viction. This  must  have  been  the  admission  according  to  the 
understanding  of.  the  court  and  counsel,  or  the  court  would  have 
entertained  the  motion  and  continued  the  case.  Therefore  the 
admission  was  a  waiver,  by  the  appellant,  of  his  constitutional 
right  to  be  confronted  by  the  witnesses  against  him. 

Judgment  aff/rmed. 
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CoNLET  V.  People. 

(80  111.,  236.) 

Practice  :    Continuance. 

Where  the  affidavit  of  the  prisoner  for  a  continuance  shows  that  he  was 
arrested  on  the  9  th,  and  being  immediately  indicted,  was  brought  up  for 
trial  on  the  I4th,  and  alleges  that  he  has  had  no  opportunity  to  confer 
with  counsel;  that  he  is  innocent  of  the  crime  charged,  and  that  he  can- 
not at  once  safely  proceed  to  trial  op  account  of  the  absence  from  the 
state  of  a  witness  whose  name  and  residence  are  given,  and  the  affidavit 
shows  what  facts  the  prisoner  expects  to  prove  by  the  witness,  and  the 
court  can  see  that  those  facts  are  material  to  the  defense,  and  the  affidavit 
further  alleges  that  the  witness  is  not  absent  through  the  procurement  of 
the  prisoner,  that  he  has  useji  all  possible  diligence  in  endeavoring  to  get 
ready  for  trial,  and  that  he  expected  to  be  able  to  procure  the  attendance 
of  the  witness  at  the  next  term  of  court,  it  is  error  to  refuse  a  continuance. 

Scott,  Ch.  J.  PlaintifE  in  error  was  indicted,  with  others,  for 
the  crime  of  larceny,  in  obtaining  money  by  a  game  called 
"three-card  monte,"  from  one  Edward  Nelson.  On  the  trial,  he 
was  convicted,  and  sentenced  to  the  penitentiary  for  a  period  of 
three  years.  Previous  to  the  commencement  of  the  trial,  the 
accused  entered  a  motion  for  the  continuance  of  the  cause,  which 
motion  was  based  on  affidavit.  That  motion  the  court  overruled 
and  its  decision  thereon  is  the  only  error  assigned. 

It  appears  defendant  was  arrested  on  the  9th  day  of  June, 
charged  with  the  crime  mentioned  in  the  indictment,  and  was 
immediately  locked  in  the  police  station.  On  the  next  morning, 
he  was  taken  before  a  magistrate  for  examination.  On  his  appli- 
cation, the  hearing  of  the  cause  was^postponed  to  the  12th  day  of 
the  same  month.  He  was  I'emanded  to  prison.  In  the  mean 
time  the  present  indictment  was  found  by  the  grand  jury  of  the 
county,  which  happened  to  be  in  session. 

The  accused  states,  in  his  affidavit,  upon  which  his  motion  for 
a  continuance  was  based,  that  he  had  been  confined  in  jail  from 
the  time  of  his  arrest,  on  the  9th  day  of  June,  until  the  morning 
of  the  14th  day  of  the  same  month,  when  he  was  brought  out 
for  trial,  during  which  time  he  had  no  opportunity  to  confer 
with  counsel  to  prepare  for  his  defense,  until  the  morning  before 
the  trial.  He  alleges  his  entire,  innocence  of  the  crime  with 
which  he  is  charged,  and  shows  he  could  not  then  safely  proceed 
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to  trial,  on  account  of  the  absence  from  the  state  of  a  witness, 
whose  name  and  residence  he  gives,  by  whom  he  expects  to  be 
able  to  prove  facts  indispensable  to  his  defense. 

On  examination,  we  find  the  facts  the  accused  expects  to  be 
able  to  prove  by  the  absent  witness  are  material  to  the  defense ; 
that  the  witness  was  not  absent  by  the  consent  or  procurement  of 
the  accused ;  that  he  had  used  every  possible  means  within  his 
power  to  prepare  for  trial,  and  that  he  expected  to  be  able  to 
procure  the  attendance  of  the  witness  at  the  next  term  of  the 
court. 

In  view  of  the  fact  the  accused  had  been  so  recently  arrested, 
and  no  opportunity  afforded  him  to  prepare  for  trial,  we  think 
the  affidavit  shows  sufficient  reasons  for  continuing  the  cause, 
and  especially  as  that  was  the  first  and  only  application  that  had 
been  made.  It  was  error  in  the  court  to  overrule  the  motion  of 
the  accused  for  a  continuance,  for  which  the  judgment  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


HowAED  V.  State. 
(35  Ohio  St.,  399.) 


Practice:    Conviction  of  misdemeanor  on  indictment  for  felony  —  Erron,eous 

charge. 

On  an  indictment  containing  one  count  for  robbery,  and  one  cliarging  assault 
with  intent  to  rob,  the  respondent  may  be  convicted  of  assault  and  bat- 
tery, or  of  simple  assault  merely,  and  it  is  error  for  the  court  to  refuse  so 
to  instruct  the  jury,  when  the  instruction  is  asked  for  by  respondent's 
counsel. 

This  was  a  prosecution  for  robbery.  The  indictment  con- 
tained a  count  for  robbery,  and  also  a  count  for  assault  with 
intent  to  commit  robbery.  The  counsel  for  the  defendant 
requested  the  court  to  charge  the  jury  that,  under  the  indictment, 
the  jury  might  find  the  defendant  guilty  of  assault  and  battery, 
■or  of  a  simple  assault.  The  court  refused  to  give  this  instruc- 
tion, and  instructed  the  jury  that  if  they  found  the  defendant 
Innocent  either  of  robbery  or  of  assault  with  intend  to  rob,  they 
must  acquit.  To  this  ruling  an  exception  was  reserved,  and  after 
judgment,  it  was  assigned  for  error.  The  jury  found '  the 
respondent  guilty  of  assault  with  intent  to  rob. 
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Eex,  J.  "We  think  the  court  erred  in  refusing  to  charge  the 
jury  as  requested,  and  in  the  instructions  given.  Robbery,  and 
assault  with  intent  to  commit  robbery,  as  defined  in  sections  15 
and  17  of  the  crimes  act  (S.  and  C,  406,  407),  clearly  include  all 
the  elements  of  an  assault  and  battery,  or  of  an  assault  alone, 
both  of  which  are  offenses  of  a  degree  inferior  to  those  of  rob- 
bery, and  of  assault  with  intent  to  commit  robbery ;  and,  hence, 
under  the  provisions  of  section  168  of  the  code  of  criminal  pro- 
cedure (66  Ohio  L.,  312),  the  plaintiff  in  error  might  have  been 
acquitted  of  the  robbery,  and  of  the  assault  with  intent  to  com- 
mit robbery,  and  convicted  of  the  inferior  offense.  Provisions 
similar  to  those  contained  in  section  168  of  the  criminal  code, 
exist  in  the  statutes  of  England,  and  in  many  of  the  states  of 
this  country,  and  are  simply  the  enactment  into  statutes  of  the 
well  settled  rules  of  the  common  law.  The  decisions,  both  before 
and  since  the  enactment  of  these  statutes,  have  been  uniform, 
respecting  the  right  to  convict  of  an  inferior  offense,  on  an 
indictment  for  a  superior  one :  The  People  v.  Jackson,  3  "Will., 
92 ;  1  Arch.  Cr.  Pr.  and  PI.,  602.  In  Stewart  v.  The  State, 
5  Ohio,  241,  decided  in  banc  at  the  December  term,  1831,  the 
questions  were,  whether  the  court  of  common  pleas  erred  in 
refusing  to  charge  the  jury,  that  under  an  indictment  for  an 
assault  with  intent  to  kill,  they  might  find  the  defendant  guilty 
of  simple  assault  and  battery,  without  any  such  intent,  and  in 
instructing  the  jury  that  if  they  found  the  defendant  guilty  at 
all,  it  must  be  of  the  whole  accusation.  In  their  decision,  the 
court  say,  "  That  where  an  accusation  for  a  crime  of  a  higher 
nature  includes  an  offense  of  a  lower  degree,  the  jury  may  acquit 
him  of  the  graver  offense,  and  return  him  guilty  of  the  less 
atrocious,"  and,  hence,  on  the  ground  that  the  court  could  not 
say  that  the  defendant  might  not  have  been  prejudiced  by  the 
instruction,  the  judgment  was  reversed.  For  a  similar  ruling, 
see  Heller  v.  The  State,  23  Ohio  St.,  582,  decided  since  the 
adoption  of  the  code  of  criminal  procedure. 

The  plaintiff  in  error,  in  this  case,  may  have  been  prejudiced 
by  the  refusal  of  the  court  to  instruct  the  jury  as  requested,  and 
by  the  instruction  given,  and,  therefore,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  accordingly. 

McIlvainb,  C.  J.,  "Welch,  "White  and  Gilmobe,  J  J.,  concurred. 
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Mebedeth  v.  People. 

(84  HI.,  479.) 

Praotiob:    Absence  of  judge  from  eourt  room  during  1/rial. 

The  trial  judge  must  occupy  the  bencli  throughout  the  entire  trial,  which 
includes  the  argument  of  counsel.  Where  it  is  made  to  appear  that,  for 
two  days  during  the  argument,  the  judge  was  not  in  the  court  room,  but 
in  another  part  of  the  building,  engaged  in  other  business,  and  that  mem- 
bers of  the  bar  presided  in  his  place,  the  verdict  will  be  set  aside,  although 
this  was  done  by  consent  of  the  respondent's  counsel,  or  even  by  his  own 
consent.  The  accused  cannot  waive  the  presence  of  the  judge  during  his 
trial. 

Scott,  J.  It  is  not  material  whether  the  judge  of  the  circuit 
court  was  absent  from  the  court  room,  during  the  trial  of  the 
cause,  by  consent  of  counsel  for  the  defense.  Neither  accused 
nor  his  counsel  for  him  could  consent,  the  judge  of  court,  before 
whom  the  cause  was  being  tried,  might  be  elsewhere  employed 
in  other  official  duties,  and  the  cause  be  presided  over  by  mem- 
bers of  the  bar,  selected  for  that  purpose.  It  makes  no  differ- 
ence that  the  judge  was  in  another  part  of  the  same  building.  It  is 
no  less  error  than  if  he  had  been  in  another  county.  Where  the 
judge  is  engaged  in  trying  causes,  there  is  the  court,  and  he  can 
hold  no  court  elsewhere,  by  proxy,  at  the  same  time. 

The  argument  of  a  cause  is  as  much  a  part  of  the  trial  as  the 
hearing  of  evidence.  It  is  a  right  in  his  defense,  secured  by  the 
law  of  the  land,  of  which  a  citizen  can  not  be  deprived.  On  two 
different  days  members  of  the  bar  presiding  assumed  to  exercise 
judicial  functions,  by  ordering  adjournment  of  court. 

This  court  has  decided,  in  two  civil  cases,  a  member  of  the  bar, 
even  with  consent  of  parties,  can  not  exercise  judicial  powers 
under  our  constitution,  and  that  to  do  so,  where  it  appears  in  the 
record,  is  error  of  such  gravity  as  will  warrant  a  reversal  of  the 
judgment  rendered:  Hoagla/nd  v.  Creed,  81  III.,  506;  Bishop 
V.  Nelson,  83  Id.,  495  ;  Colh  v.  The  People,  84  Id.,  p.  511.  The 
decision  is  not  affected  by  the  consideration  that  the  judge  was 
present  a  part  of  the  time  during  the  argument  of  the  case.  If  he 
could  be  absent  during  any  part  of  the  trial,  and"  his  official 
duties  could,  during  such  time,  be  performed  by  a  member  of 
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the  bar,  on  the  same  principle  his  absence  during  the  entire  trial 
might  be  justified. 

Serious  misconduct,  it  is  insisted,  was  permitted  in  the  pres- 
ence of  the  jury,  hurtful  to  the  cause  of  defendant;  but,  whether 
that  is  so  or  not,  the  absence  of  the  judge  from  the  court  room, 
engaged  in  other  judicial  labors,  for  a  part  of  two  days,  in  a  trial 
of  this  magnitude,  can  not  be  justified  on  any  principle,  or  for 
any  cause. 

It  is  not  allowable  in  a  trial  involving  only  mere  property 
interests,  much  less  in  a  case  where  the  life  of  a  human  being 
depends  upon  the  issue. 

Accused  has  had  no  such  trial  as  the  constitution  guaranties 
to  every  person  charged  with  crime,  and  hence  the  conviction 
can  not  be  permitted  to  stand. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


State  v.  Btbee. 

(17  Kas.,  462.) 

Pbacticb:    Indictment — Coercing  jury  to  agree. 

The  indictment  is  sufficient,  although  it  does  not  specifically  allege  that  the 
crime  charged  was  committed  in  the  state  of  Kansas. 

The  jury  ought  not  to  be  unfairly  or  unreasonably  urged  or  coerced  by  the 
trial  judge  to  an  agreement.  Such  undue  urging  by  the  trial  judge  tends 
to  produce  compromise  verdicts,  which,  in  criminal  trials,  ought  not  to 
be  tolerated.  Seld,  that  the  language  of  the  trial  judge,  in  this  case, 
tended  to  exert  an  undue  influence  and  pressure  upon  the  jury  to  reach 
an  agreement,  and  probably  did  exert  such  an  influence,  since  the  jury 
found  the  defendant  guilty  of  assault  only,  in  a  case  where  it  was  clear 
he  should  either  have  been  convicted  of  assault  with  intent  to  commit 
murder,  or  wholly  acquitted. 

Beewbe,  J.  Defendant  was  convicted  of  an  assault  in  the 
district  court  of  Chautauqua  county,  and  from  that  conviction 
appeals  to  this  coxirt.  He  insists  that  the  information  is  insuflB- 
cient  in  not  specifically  alleging  that  the  offense  was  committed 
within  the  state  of  Kansas.  The  very  question  has  already  been 
presented  to  and  decided  by  this  court,  and  a  similar  information 
adjudged  8ufl5cient :  The  State  v.  Walter,  14  Kas.,  875.  We 
Vol.  II.— 29 
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see  no  reason  to  alter  the  views  therein  expressed.  The  princi- 
pal question,  however,  is  presented  by  the  following  bill  of 
exceptions : 

[Title.)  September  term,  1876.  Be  it  remembered,  that 
after  the  case  had  been  submitted  to  the  jury,  and  after  the  jury 
had  deliberated  upon  their  verdict  several  hours,  they  were 
brought  into  court,  and  asked  by  the  court  if  they  had  agreed 
upon  a  verdict.  The  jury  having,  answered  in  the  negative,  the 
court  addressed  them  in  substance  as  follows  : 

"  Gentlemen  of  the  jury :  *  I  am  led  to  infer,  from  the  char- 
acter of  your  communications  to  me,  that  you  think  it  impos- 
sible to  agree,  and  desire  to  be  discharged.  You  have  heard  the 
evidence,  and  the  case  has  been  ably  argued  by  counsel,  and  the 
court  has  afforded  every  facility  to  enable  you  to  understand  the 
case.  The  trial  has  been  very  expensive  to  the  public,  and  has 
occupied  a  great  deal  of  time  and  attention,  and  it  is  not  pos- 
sible that  it  will  ever  be  more  clearly  presented  than  it  has  been 
in  this  its  first  presentation  to  a  jury.  I  do  not  desire  to  try  the 
case  again.  It  is  often  considered  a  reflection  on  the  court,  and 
upon  you,  as  jurors,  should  you  not  agree.  Ton  have  been 
impaneled  to  come  to  an  agreement,  not  to  wrangle  over  pet 
ideas  and  theories.  It  is  the  duty  of  the  jury  to  agree  if  pos- 
sible. The  theory  of  an  agreement  by  the  jury  is,  that  twelve 
minds  are  brought  as  nearly  together  as  it  is  possible  for  twelve 
minds  to  come.  To  bring  about  this,  result,  it  is  necessary  for 
the  individual  juror  (in  matters  of  detail,  and  on  questions  of 
minor  importance),  to  defer  to  some  extent  to  his  fellow  jurors, 
and  to  surrender  some  of  his  own  ideas  and  opinions  to  what 
seems  to  be  an  overwhelming  sentiment  against  him.  None  of  us 
are  infallible.  And  in  your  deliberations  you  should  realize  this, 
and  mutually  depend  upon  each  other.  And  in  the  considera- 
tion of,  the  details  of  the  case,  you  should  meet  the  questions  as 
they  arise,  in  a  spirit  of  mutual  concession  and  forbearance,  and 
thus  gradually  as  you  proceed,  step  by  step,  to  arrive  at  a  con- 
clusion to  which  you  can  all  assent,  although,  if  left  to  yourselves, 
you  would  probably  come  to  a  different  conclusion.  You  should 
bring  your  minds  together  like  the  mixing  of  different  ingredients 
by  an  apothecary,  and  ascertain  what  is  the  product.  In  a  ease 
of  this  importance,  I  feel  it  to  be  my  duty  to  afford  you  the 
most  ample  opportunity  to  agree.     It  is  not  my  purpose  to  force 
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you  to  a  verdict  not  in  accordance  with  your  convictions.  My 
experience  with  juries  has  taught  me  that  they  often  agree  after 
they  have  imagined  it  impossible  to  do  so,  and  after  the  agree- 
ment they  have  been  surprised  that  they  ever  disagreed.  I  hope 
this  will  be  your  experience.  I,  therefore,  urge  upon  you  to 
make  another  effort,  in  a  spirit  of  reconciliation  and  fairness  to 
each  other,  to  the  accused,  and  to  the  public,  and  if  possible 
agree  upon  a  verdict,  and  I  warn  you  not  to  think  of  being  dis- 
charged for  some  time  to  come." 

To  the  giving  of  which  charge  or  instruction,  and  each  and 
every  part  thereof,  defendant  at  the  time  dialy  excepted,  ^s<, 
because  said  instruction  was  not  in  writing  [This  objection  was 
entered  after  the  delivery  of  the  foregoing  to  the  court,  but 
counsel  for  the  defendant  had  no  intimation  that  the  court 
intended  to  address  the  jury  as  above,  until  after  the  address 
was  delivered] ;  second,  because  said  instruction,  and  each  and 
every  part  thereof,  is  error  in  law ;  third,  because  the  giving  of 
such  instruction,  after  the  retirement  of  said  jury  for  deliberation 
upon  their  verdict,  is  erroneous  and  unauthorized.  But  the 
court  overruled  such  objections,  and  each  of  the  same,  to  -which 
the  defendant  at  the  time  duly  excepted,  and  still  excepts,  and 
asks  the  court  to  sign  this  his  bill  of  exceptions,  and  make  the 
same  part  of  the  record,  which  is  done  accordingly,  this  15th  of 

September,  1876. 

W.  P.   CAMPBELL,  Judge. 

"We  are  constrained  to  believe,  after  a  careful  examination  of 
the  record,  that  the  jury  were  misled  by  this  instruction,  and  that 
there  ought  to  be  a  re-trial.  The  testimony  impresses  us  forcibly 
with  the  conviction,  that  the  defendant  was  either  guilty  of  an 
offense  higher  than  that  of  which  he  was  found  guilty,  or  guiltless 
of  any  offense.  The  prosecuting  witness,  and  his  wife,  testified 
that  defendant  and  another  party  came  to  their  house  in  the  night 
time,  and  standing  within  twenty  feet,  fired  several  shots  into 
the  building.  The  building  was  a  log  house,  one  story,  and  one 
room,  and  the  chinking  between  the  logs  had  dropped  out,  so 
that  the  cracks  between  the  logs  were  open,  from  the  width  of  a 
hand,  up.  Some  of  the  bullets  passed  through  the  bed-tick  upon 
which  prosecuting  witness  and  his  wife  were  sleeping.  There 
was  testimony  also  of  a  previous  quarrel,  and  ill-feeling  between 
the  parties.     The  defendant  denied  the  shooting,  or  being  present 
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at  or  near  the  house  of  the  prosecuting  witness  that  night,  and 
testified  that  he  was  at  his  own  house  all  the  night.  There  was 
also  corroborating  testimony,  but  there  were  distinctly  the  two 
lines  of  evidence.  Now,  had  the  jury  credited  the  defendant's 
testimony,  they  could  not  have  done  otherwise  than  acquit ;  and 
it  seems  to  us,  that,  had  they  credited  the  testimony  of  the  state, 
they  must  have  found  the  defendant  guilty  of  something  more 
than  a  mere  assault.  And  the  punishment  which  the  court 
imposed,  a  fine  of  five  hundred  dollars,  indicates  its  judgment  as 
to  the  aggravated  character  of  the  offense.  It  also  appears,  both 
from  the  bill  of  exceptions  and  from  the  other  parts  of  the 
record,  that  the  jury  were  for  a  long  time  unable  to  agree ;  and 
if  we  may  credit  some  of  the  affidavits  filed  upon  the  motion  for 
a  new  trial,  were  evenly  divided.  It  seems  to  us,  under  these 
circumstances,  that  the  remarks  of  the  learned  court  were  calcu- 
lated to  exert  too  strong  a  pressure  upon  the  jury  in  favor  of  the 
agreement.  It  may  not  perhaps  be  possible  to  single  out  any 
particular  sentence,  and  say  that  this  is,  strictly  speaking,  and 
taken  by  itself,  erroneous,  and  sufiicient  to  justify  a  reversal, 
though  there  are  some  that  seem  to  trespass  a  good  deal  on  the 
right  and  duty  of  each  juror  to  the  free  exercise  of  his  individ- 
ual judgment.  Tet  the  general  impression  of  these  instructions, 
as  we  read  them,  and  as  it  seems  to  us  must  have  been  received 
by  the  jury,  is,  that  the  jury  ought,  by  compromise  and  surren- 
der of  individual  convictions  if  necessary,  to  come  to  an  agree- 
ment, and  that  a  failure  to  do  so  would  be  an  imputation  upon 
both  jury  and  court.  Now,  while  a  court  may  properly  call  the 
attention  of  the  jury  to  many  matters  which  increase  the  desir- 
ability of  agreement,  such  as  the  time  already  taken,  the  improb- 
ability of  securing  additional  testimony,  the  general  public  benefit 
in  a  speedy  close  of  a  litigation,  and,  at  least  in  cases  where  the 
matters  at  stake  are  of  minor  importance,  the  question  of  expense 
to  the  parties  and  the  public,  yet  no  juror  should  be  influenced 
to  a  verdict  by  a  fear  of  personal  disgrace,  or  pecuniary  injury. 
No  juror  should  be  induced  to  agree  to  a  verdict  by  a  fear  that  a 
failure  to  so  agree  would  be  regarded  by  the  public  as  reflecting 
upon  either  his  intelligence,  or  his  integrity.  Personal  consider- 
ations should  never  be  permitted  to  influence  his  conclusions; 
and  the  thought  of  them  should  never  be  presented  to  him  as  a 
motive  for  action.  Nor  do  we  think  the  illustration  given  by 
the  learned  judge  a  happy  one.     A  verdict  is  the  expression  of 
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the  concurrence  of  individual  judgments,  rather  than  the  product 
of  mixed  thoughts.  It  is  not  the  theory  of  jury  trials,  that  the 
individual  conclusions  of  the  jurors  should  be  added  up,  the  sum 
divided  by  twelve,  and  the  quotient  declared  the  verdict,  but 
that  from  the  testimony  each  individual  juror  should  be  led  to 
the  same  conclusion ;  and  this  unanimous  conclusion  of  twelve 
different  minds,  is  the  certainty  of  fact  sought  in  the  law.  Espe- 
cially is  this  true  in  criminal  trials.  Here  should  no  thought  of 
compromise  be  tolerated. 

Before  the  state  can  fairly  demand  the  conviction  and  punish- 
ment of  an  alleged  criminal,  the  twelve  jurors  should  each  be  led 
from  the  testimony  to  a  clear  conviction  of  his  guilt ;  and  where 
six  jurors  believe  a  defendant  guilty  of  murder,  and  six  believe 
him  innocent  of  any  offense,  it  is  an  outrage  for  the  twelve  to 
bring  in  a  compromise  verdict  of  guilty  of  manslaughter.  We 
fear  that  something  of  this  kind  occurred  in  this  case,  and  that 
the  charge  above  quoted  was  mainly  instrumental  in  producing 
this  result.  At  any  rate,  it  seems  to  us  clear,  that  such  would  be 
the  tendency  of  those  instructions ;  and  it  is  not  apparent  that  it 
did  not  have  that  effect.  For  this  error  the  judgment  must  be 
reversed,  and  the  case  remanded  with  instructions  to  grant  a  new 
trial. 

All  of  the  present  members  of  this  court  have  had  experience 
as  district  judges,  and  know  what  is  their  solicitude  for  the  agree- 
ment of  juries,  and  their  repugnance  to  see  the  labors  of  a  trial 
prove  abortive  through  the  failure  of  the  jury  to  agree.  We 
therefore  fully  appreciate  the  considerations  which  induced  these 
instructions  from  the  learned  judge,  and  fully  sympathize  with 
the  spirit  which  controlled  him,  but  are  nevertheless  constrained 
to  believe  that  he  passed  beyond  the  line  which  should  limit  the 
counsels  and  instructions  of  a  court  to  a  jury,  and  that  thereby 
the  material  rights  of  the  defendant  were  prejudiced. 

All  the  justices  concurring. 
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"White  v.  State. 

(52  Miss.,  216.) 

Practice:  Im/pa/rtial  jury — Examination  on  mir  dire  by  judge — Prelimina/ry 
examination  into  competency  of  witness — Illiterate  jurm — Ass/wrances  to 
OAXompliee — Bight  of  counsel  to  private  conference  with  witness  in  custody — 
Creditnlity  of  accomplice — Falsus  in  uno,  falsus  in  omnibus, 

A  juror  who  stated  on  his  examination  on  the  voir  dire  that  his  impression 
was  that  the  respondent  was  more  guilty  than  a  co-respondent  whom  he 
knew  had  already  been  convicted  ;  that  it  was  merely  an  impression, 
founded  on  no  facts,  and  that  his  mind  was  perfectly  free  to  act  justly; 
that  his  impression  did  not  amount  to  an  opinion,  and  was  not  such  as 
would  in  the  least  influence  his  verdict,  was  held  competent  to  sit. 

The  trial  judge  may  properly  himself  examine  jurors  as  to  their  competency 
and  on  a  murder  trial  has  a  right  to  ask  the  jurors  if  they  are  opposed  to 
capital  punishment. 

Before  a  witness  testifies  in  chief,  counsel  for  the  respondent  has  the  right  to 
examine  her  for  the  purpose  of  showing  that  she  is  not  competent  to 
testify,  for  want  of  intellectual  capacity,  and  it  is  error  to  deny  him  this 
privilege  on  the  ground  that  the  judge  has  in  another  case  investigated 
the  matter  and  determined  her  to  be  competent. 

It  is  not  a  legal  objection  to  a  juror,  in  the  absence  of  any  statute  requiring 
an  educational  qualification,  that  he  can  neither  read  nor  write. 

Ordinarily,  counsel  ought  to  have  the  right  to  confer  in  private,  before  the 
trial,  with  the  witnesses  they  propose  to  call.  And  where  the  circum- 
stances are  such  that  this  right  can  be  exercised  only  by  the  consent  of 
the  court,  it  is  error  to  refuse  it. 

It  is  no  objection  to  the  competency  of  an  accomplice  who  is  called  as  a  wit- 
ness for  the  state  that  he  has  been  assured  by  the  judge  and  district  attor- 
ney that  so  long  as  they  remain  in  office  his  testimony  shall  not  be  used 
against  him. 

The  credibility  of  an  accomplice  is  a  matter  solely  for  the  jury.  His  testi- 
mony is  to  be, weighed  with  great  caution,  jealousy  and  distrust,  but  the 
jury  are  to  judge  how  far  his  testimony  has  been  corroborated,  and  they 
may  believe  him  without  corroboration. 

The  court  is  not  bound  to  instruct  the  jury  that  they  must  wholly  reject  the 
the  testimony  of  a  witness  who  has  sworn  falsely  in  one  material  particu- 
lar, even  though  such  false  swearing  was  willful.  The  matter  of  his 
credibility  as  to  other  matters  is  for  the  jury. 

Hon.  J.  A.  Oee,  Judge.  At  the  March  term,  1876,  of  the 
circuit  court  of  Colfax  county,  plaintiff  in  error  was  indicted 
jointly  with  one  Margaret  Givens,  charged  with  the  murder  of 
Belle  Givens,  the  infant  child  of  Margaret  Givens.  He  was 
tried  at  the  same  term  of  the  court,  convicted,  and  sentenced  to 
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the  penitentiary  for  life.  On  the  trial,  at  the  instance  of  the 
state,  the  court,  among  other  instructions,  gave  the  following : 

"  12.  It  is  for  the  jury  to  determine,  if  they  find  the  defendant 
guilty  of  murder,  whether  it  shall  be  a  general  verdict  of  guilty, 
as  charged  in  the  bill  of  indictment,  in  which  the  death  penalty 
will  be  pronounced,  or  for  the  jury  to  find  the  defendant  guilty, 
and  adjudge  the  penalty  imprisonment  for  life  in  the  state  peni- 
tentiary." 

The  court  refused  to  give  the  following  instructions,  asked  by 
the  defendant,  to  wit : 

"  5.  If  the  jury  have  a  well-founded  doubt  as  to  the  guilt  of  the 
defendant,  they  will  find  a  verdict  of  not  guilty."  "  Unless  there 
has  been  the  testimony  of  at  least  one  credible  witness  introduced 
before  the  jury,  that  has  established  beyond  all  reasonable  doubt 
that  the  defendant  is  guilty  as  charged  in  the  indictment,  the 
jury  will  find  for  the  defendant ;  as  no  citizen  should  be  con- 
victed of  the  crime  of  murder  upon  the  testimony  of  witnesses, 
without  there  has  been  the  testimony  of  at  least  one  credible  wit- 
ness introduced  before  the  jury. 

"  8.  Where  a  witness  has  testified  falsely  as  to  one  material 
fact  on  the  trial  of  the  cause,  courts  and  juries  are  bound,  upon 
principles  of  law  and  morality  and  justice,  to  apply  the  maxim 
^falsus  in  vm,o,  falsus  m  omnibus ' — that  is,  false  in  one  thing, 
false  in  all." 

The  indictment  being  joint,  a  severance  was  had,  and  the 
co-defendant,  Margaret  Givens,  who  had  been  tried  and  convicted, 
but  not  yet  sentenced,  was  summoned  as  a  witness  for  White,  the 
accused,  and  brought  into  court,  and  the  circuit  judge  refused  to 
allow  counsel  for  the  prisoner  to  have  any  conversation  with  the 
witness.  To  which  defendant  excepted.  When  Matilda  Givens 
was  offered  as  a  witness,  defendant's  counsel  proposed  to  examine 
her  touching  her  competency,  intellectually,  as  %,  witness,  which 
was  refused  upon  the  ground  that  the  court  had,  on  a  former  trial 
in  another  case,  examined  the  witness  and  pronounced  lier  compe- 
tent to  testify.  To  this  defendant  excepted.  After  conviction  a 
motion  was  made  for  a  new  trial,  refused  by  the  court,  and  this 
cause  came  to  this  court  on  writ  of  error. 

Defendant  assigns  for  error,  in  substance,  the  following : 

1.  That  the  court  erred  in  refusing  to  permit  counsel  for 
accused  to  have  any  conversation  with  the  witness  and  co-defend- 
ant, Margaret  Givens. 
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2.  In  interrogating  the  jurors  before  challenge,  and  especially 
for  asking  each  juror  if  he  was  opposed  to  capital  punishment. 

3.  In  overruling  challenge,  for  cause,  of  William  Henry,  as 
not  an  impartial  juror. 

4.  In  overruling  challenge  of  juror  James  Brinker,  as  incom- 
petent, because  he  could  neither  read  nor  write. 

5.  In  overruling  motion  to  examine  the  witness,  Matilda 
Givens,  touching  her  competency  to  testify. 

6.  In  permitting  the  witness,  Matilda  Givens,  to  testify  as  to 
the  conduct  of  the  co-defendant,  Margaret  Givens,  towards  her 
mother. 

7.  In  permitting  Margaret  Givens  to  testify  in  the  cause. 

8.  In  modifying  defendant's  charges,  Nos.  1,  4  and  6. 

9.  In  refusing  defendant's  charges,  Nos.  3,  5,  7  and  8. 

10.  In  giving  the  state's  charges,  Nos.  5,  6,  7,  8,  9,  10,  11 
and  12. 

11.  In  overruling  motion  for  a  new  trial. 
M'ed  Beall,  for  plaintiff  in  error. 

The  action  of  the  court,  in  refusing  counsel  the  right  to  confer 
with  his  witness,  is  without  a  parallel. 

The  court  had  no  authority  to  interrogate  the  jurors  before 
challenge,  and,  in  the  next  place,  the  questions  asked  were 
improper:  1  Ch.  Crim.  L.,  546;  King  v.  The  State,  5 
How.,  730. 

That  William  Henry  was  not  a  competent  juror.  See  Sam's 
Case,  13  S.  and  M.,  189 ;  Helm's  Case,  Ih.,  500 ;  Williams's 
Case,  32  Miss.,  389 ;  Noe's  Case,  4  How.,  330. 

James  Brinker  was  incompetent  as  a  jxiror.  He  could  neither 
read  nor  write,  and  the  Code  of  1871,  sec.  643.  requires  all 
instructions  to  be  in  writing.     Construe  this  with  sec.  724. 

It  was  error  to  refuse  to  examine  Matilda  Givens  as  to  her 
competency  as  a  witness.     See  Ph.  Ev.,  19. 

It  was  error  to  permit  the  witness,  Matilda  Givens,  mother  of 
Margaret,  to  state  the  conduct  of  Margaret  toward  her,  after  her 
intimacy  with  the  accused.  This  question  was  incompetent,  and 
could  only  prejudice  the  jury. 

Margaret  Givens  was  incompetent  as  a  witness,  because  of 
inducements  offered  her  to  testify.  Tlie  action  of  the  court,  in 
modifying  defendant's  instructions,  is  not  sustained  by  the  Code, 
sec.  643. 
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Defendant's  third  charge  should  have  been  given :  1  Ph.  Ev., 
108-114;  Bet/  v.  The  State,  1  Iowa,  316. 

Defendant's  fifth  charge  should  have  been  given.  It  is  the 
law.     It  was  short  and  comprehensive. 

The  eighth  should  have  been  given.  See  Nevell  v.  Wright,  8 
Conn.,  323  ;  6  Monroe,  136 ;  2  Wheat,  457. 

A  new  trial  should  have  been  granted. 

The  verdict  is  not  warranted  by  the  testimony  in  the  case,  and 
the  ruling  of  the  court,  on  the  points  of  law,  was  unsupported 
by  authority,  as  already  shown. 

G.  E.  Harris,  Attorney-General,  for  the  state. 

As  to  the  interview  of  the  counsel  with  the  co-defendant,  Mar- 
garet Givens,  it  is  only  necessary  to  say  that  she  had  been  con- 
victed of  a  capital  oflfense,  and  was  in  custody  of  the  sheriff, 
awaiting  her  sentence.  The  court  had  the  right  to  interrogate 
the  jurors,  of  its  own  motion  (see  Carpenter'' s  Case,  4  How., 
163),  and  especially  in  a  capital  case,  if  they  are  opposed  to  capi- 
tal punishment.  See  Williams's  Case,  32  Miss.,  389 ;  Lewis's 
Case,  9  S.  and  M.,  115  ;  Damon^s  Case,  13  Wend.,  351 ;  Lesher's 
Case,  17  Serg.  and  Eawle,  155  ;  Jones's  Case,  2  Blackf.,  475 ; 
Martinis  Case,  16  Ohio,  364 ;  Williams's  Case,  8  Kelly,  459. 

The  juror  Brinker  was  competent. 

The  Code  does  not  require  that  he  should  read  and  write ;  the 
qualifications  are  fixed  by  the  Code  of  1871,  sec.  724,  and  nothing 
more  can  be  required. 

As  to  the  right  of  defendant  to  examine,  as  to  competency,  the 
witness  Matilda  Grivens,  the  court  had  gone  through  that  exami- 
nation on  the  previous  day,  and  had  pronounced  her  competent. 
The  court  has  the  power  to  modify  the  instructions  so  as  to  con- 
form them  to  the  law,  in  his  judgment :  Code  1871,  sec.  643  ; 
9  S.  and  M.,  284;  13  II.,  202 ;  4  H).,  118. 

As  to  the  third  instruction  for  the  defendant,  it  is  not  the  law 
(see  Fitzco^s  Case,  MS.  opinion),  and  the  court  is  not  bound 
to  repeat  instructions  already  given. 

As  to  the  motion  for  a  new  trial,  the  main  argument  is  that 
the  testimony  did  not  warrant  the  verdict.  I  think  it  does,  and 
the  question  for  this  court  is,  not  whether  the  verdict  is  right, 
but,  is  it  manifestly  wrong  ? 

SiMEALL,  C.  J.  Henry  White  was  jointly  indicted  with  Mar- 
garet Givens,  for  the  murder  of  Belle  Givens,  the  infant  child  of 
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Margaret.  They  severed  in  the  trial.  Henry  "White,  having 
been  convicted  as  charged,  prosecutes  this  writ  of  error,  and 
makes  numerous  assignments  of  error.  We  will  notice  them  in 
their  chronological  order. 

Several  exceptions  were  taken  to  the  rulings  of  the  court,  in 
the  organization  of  the  petit  jury.  William  Henry  was  chal- 
lenged, for  cause,  as  an  incompetent  juror.  On  his  voi/r  dire 
he  stated  "  that  he  had  been  in  the  court  house  a  short  time  on 
the  morning  of  the  commencement  of  Margaret  Givens'  trial ; 
did  not  hear  any  of  the  testimony  in  the  cause,  but  had  been 
informed  by  the  deputy  sheriff  that  she  had  been  convicted,  and 
that  his  impression  was  that  Henry  White  was  more  guilty  than 
Margaret  Givens ;  it  was  merely  an  impression,  founded  on  no 
facts,  and  that  his  mind  was  perfectly  free  to  act  justly ;  that  his 
impression  did  not  amount  to  an  opinion,  and  was  not  such  as 
would  in  the  least  influence  his  verdict  in  deciding  upon  the  tes- 
timony in  the  cause." 

In  Logan^s  Case  (50  Miss.,  275),  an  attempt  was  made,  by  an 
examination  of  the  cases,  to  state  what  they  settled,  and  it  was 
decided  from  them  that  if  the  person  offered  as  a  juror  is  so 
"far  prejudiced  as  to  require  testimony  to  annul  a  previous 
opinion,  derived  from  whatever  source  or  origin,"  he  is  incom- 
petent. "  If,  however,  the  opinion  is  founded  from  rumor,  and, 
upon  investigation,  shall  be  shown  not  to  be  fixed  so  as  to  create 
a  bias  or  prejudice  which  it  requires  testimony  to  remove  or 
overcome,  then  he  is  a  competent  juror."  The  increased  facili- 
ties, through  the  press  and  other  methods,  of  spreading  the  nar- 
ratives of  crime,  as  items  of  news,  especially  the  more  intelli- 
gent classes,  makes  it  inexpedient  to  lay  down  a  fixed  rule  which 
would  exclude  persons  who  form  their  opinions  from  newspa- 
pers, or  common  report  and  rumor,  unless  it  be  of  that  character 
which  impairs  the  impartiality  of  the  juror  by  engendering  a 
bias  or  prejudice  which  is  fixed,  and  would  require  testimony  to 
remove. 

The  juror  Henry  had  heard  none  of  the  testimony  on  the  trial 
of  Margaret  Givens,  or  at  any  other  time.  The  impression  he 
had  of  the  prisoner's  guilt  arose  altogether  from  other  sources, 
not  from  the  facts — -was  vague  and  evanescent,  and  would  not 
interfere  with  the  free  exercise  of  his  judgment,  and  would  not 
require  testimony  to  remove  it.  We  think  he  was  a  competent 
juror. 
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2.  The  prisoner  excepted  to  the  right  of  the  judge  to  examine 
the  members  of  the  venire  as  to  their  qualifications.  Among 
other  questions,  "  he  asked  each  juror  if  he  was  opposed  to  capi- 
tal punishment,  *  *  *  to  which  the  defendant  objected, 
upon  the  ground  that  it  was  not  a  proper  question  to  be  pro- 
pounded." 

The  jury  is  impaneled  under  the  supervision  of  the  court,  and 
it  is  the  duty  of  the  judge  to'see  that  it  is  composed  of  impartial 
persons.  It  was  said  in  People  v.  Damon,  13  Wend.,  354,  that 
the  court  may  set  aside  incompetent  jurors  at  any  time  before 
testimony  is  given.  That  rule  was  approved  and  acted  upon  in 
Lewises  Case,  9  S.  &  M.,  118,  and  for  the  very  reason  complained 
of  in  the  exception.  Haynes,  having  answered  "that  he  had 
formed  and  expressed  no  opinion,"  etc.,  was  tendered  to  the 
prisoner  as  a  juror,  when  he  voluntarily  stated  to  the  court  that 
"he  had  conscientious  scruples  about  finding  any  man  guilty  of 
murder."  The  court  thereupon  discharged  him,  without  chal- 
lenge either  on  the  part  of  the  state  or  the  accused,  and  that  was 
held  to  be  right.  In  Williams^  Case,  32  Miss.,  391,  the  jurors 
were  first  examined  by  the  court,  and  turned  over  to  the  district 
attorney  for  further  examination  as  to  qualifications.  The  exami- 
nation by  the  court  as  to  competency  was  approved,  the  court 
quoting  with  approval  the  doctrine  of  9  S.  &  M.,  119  :  "  In  all 
such  cases  it  is  the  duty  of  the  court  to  see  that  an  impartial 
jury  is  impaneled,  composed  of  men  above  all  exception."  To 
perform  that  duty,  tlie  approved  practice  has  been  for  the  judge, 
■  in  the  first  instance,  to  examine  the  members  of  the  venire  /  the 
district  attorney  and  the  prisoner  may  pursue  the  examination  so 
as  to  elicit  all  the  facts,  if  they  choose,  and  the  court  decides,  as 
a  question  of  law,  whether  the  person  is  competent  or  not. 

It  was  not  error  for  the  circuit  judge  to  make  the  examination 
and  propound  the  particular  question.  Nor  was  it  error  for  the 
attorney  for  the  state  to  peremptorily  challenge  Collins  and  John- 
son, it  not  appearing  that  the  challenges  for  the  state  had  been 
exhausted. 

3.  When  Matilda  Givens  was  offered  as  a  witness  by  the  state, 
the  prisoner  proposed  to  examine  her  and  to  introduce  proof  to 
show  that  she  was  not  competent  to  testify  in  a  court  of  justice. 
"  The  court,  first  stating  that  said  Matilda  had  been  examined 
before  him  on  the  previous  day,  and  being  himself  satisfied 
that  she  possessed  sufficient  intellect  to  render  her  competent, 
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overruled  the  application  and  refused  to  examine  the  witness," 
etc.  It  was  the  right  of  the  prisoner  to  test  the  competency  of 
the  witness,  either  as  to  religious  belief — whether  she  recognized 
the  obligation  of  an  oath — or  as  to  intellectual  capacity.  It  is 
answer  that  on  another  occasion  and  in  a  different  legal  proceed- 
ing the  judge  made  such  examination.  The  prisoner  was  a 
stranger  to  that  inquiry,  without  opportunity  to  ofEer  testimony 
or  suggest  questions.  The  witness'may  have  been  compos  msntis 
on  one  day  and  a  lunatic  on  another.  The  question  is  as 
to  the  competency  at  the  time  she  was  offered  as  a  witness :  10 
Johns.,  362  ;  Gelbard  v.  Spingle,  15  Serg.  &  Eawle,  235  ;  Evans 
V.  Hallock,  7  Wheat.,  453.  This  ruling  was  erroneous.  There 
is  nothing  in  the  objection  to  the  juror  Biuker,  that  he  could 
not  read  or  write.  That  has  never  been  enacted  by  statute  as 
incompetency.  The  law  does  not  define  an  intellectual  or  educa- 
tional standard. 

The  refusal  of  the  court  to  allow  the  counsel  for  the  prisoner 
to  have  any  conversation  with  Matilda  Givens,  she  having  been 
summoned  as  a  witness  by  the  defendant,  and  being  in  the  court 
house  when  the  trial  began,  is  assigned  for  error.  As  part  of  the 
jury  trial  guarantied  by  the  constitution  is  the  right  to  process 
for  witnesses,  and  the  use  of  the  usual  and  ordinary  means  to 
prepare  for  the  trial,  it  is  usual,  and  often  important,  that  the 
counsel  should  confer  with  the  witnesses  that  he  proposes  to  call. 
It  cannot  be  in  the  power  of  a  judge  to  deny  to  the  counsel  of  a 
defendant,  charged  with  so  grave  a  crime  as  murder,  conversa- 
tion with  his  witnesses  generally.  That  is  essential  to  a  full  and 
complete  development  of  his  side  of  the  case.  Nor  could  the 
court  deprive  the  prisoner  of  the  benefit  of  Margaret  Givens'  testi- 
mony. Are  there  exceptional  reasons,  applicable  to  this  witness, 
which  would  justify  the  order?  The  prisoner  was  jointly 
indicted  with  her ;  she  had  been  convicted,  and  was  awaiting  the 
judgment  of  the  court.  It  will  not  do  to  assume  that  the  con- 
versation in  progress  with  the  witness  was  for  any  other  than  a 
legitimate  piirpose.  Suppose  that  the  counsel  proposed  to  intro- 
duce the  woman  to  prove  an  isolated  fact  important  to  the 
defense.  "Would  it  not  be  proper  to  inquire  in  advance  as  to  her 
knowledge  ?  It  might  be,  if  she  knew  nothing  of  it,  that  another 
witness  might  be  sent  for.  Without  such  conversations  before- 
hand, the  prisoner  might  be  surprised  on  the  trial,  witliout  means 
or  ability  then  to  repair  it  with  other  testimony.     There  may  be, 
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perhaps,  extreme  cases  of  witnesses  situated  like  Matilda  Givens, 
when  such  interviews  should  be  allowed  only  in  presence 
of  the  sheriff  or  some  officer  of  court  (but  that  point  does  not 
arise  here)  ;  but  in  no  state  of  a  case  should  the  court  refuse  the 
coimsel  for  the  prisoner  an  opportunity  to  converse  with  the 
witness  which  he  has  subpcenaed,  and  proposes  to  call,  on  the 
subject  of  her  testimony.     In  this  there  was  error. 

4.  It  was  also  objected  that  the  same  witness  was  rendered 
incompetent  by  reason  of  the  assurances  of  the  judge  and  district 
attorney,  given  to  her  in  open  court,  that  whatever  statements 
she  made  in  testimony  should  not  be  used  against  her  so  long  as 
they  respectively  were  in  office,  but  further  than  that  they  would 
not  pledge  themselves.  The  judge  also  stated  that  he  could  offer 
her  no  inducement  to  testify  ;  that  she  would  not  be  required  to 
answer  questions  unless  she  was  perfectly  willing. 

The  witness  could  not  be  required  to  deliver  inculpatory  evi- 
dence, and  it  would  present  a  very  different  question  from  that 
before  us  if  her  admissions,  made  under  these  circumstances,  were 
resisted  in  a  trial  against  herself.  But,  if  she  chose  to  testify 
against  the,  defendant,  he  can  not  object,  because  the  evidence 
criminates  herself.  It  was  a  privilege  personal  to  herself  to  tes- 
tify or  not.  If  she  waived  it,  the  prisoner  can  not  interpose  it 
to  shield  himself  from  the  damaging  effect  of  her  testimony. 

5.  The  testimony  of  Matilda  Givens  in  reference  to  the  con- 
duct of  Margaret,  her  daughter,  towards  her,  was  also  objected  to. 
The  mother  spoke  of  the  filial  behavior  of  her  daughter,  before 
and  after  association  with  the  defendant,  in  connection  with  the 
great  influence  which  the  defendant  had  acquired  over  her.  The 
case  attempted  to  be  established  in  evidence  by  the  state  was,  that 
the  defendant  advised  and  persuaded  Margaret  to  drown  her 
infant,  and  was  present,  giving  countenance  and  encouragement, 
when  the  act  was  done.  It  was  legitimate  to  prove  the  influence 
of  the  prisoner  over  Margaret,  and,  as  tending  to  show  the  degree 
of  it,  that  Margaret  was  quite  young,  about  fifteen  years  of  age, 
and,  prior  to  her  acquaintance  with  the  defendant,  had  been 
obedient  and  dutiful  to  her  mother,  but  that  the  maternal  control 
had  been  supplanted  by  the  will  and  influence  of  the  defendant, 
by  her  association  with  him.  The  testimony  was  properly 
admitted. 

6.  Exception  is  taken  to  the  refusal  of  the  court  to  grant  the 
fifth,  seventh  and  eighth  prayers  of  instruction  for  the  defendant. 
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It  has  been  correctly  laid  down,  bj  authority,  that  the  court  is 
bound  to  instruct  the  jury  on  all  the  points  reqaiested  by  the 
party  pertinent  to  the  case.  The  responsibility  for  a  correct 
announcement  of  the  law  is  upon  the  court.  It  would  seem  to 
follow,  therefore,  if  the  written  requests  do  not,  in  the  opinion 
of  the  judge,  correctly  state  the  law  applicable  to  the  case,  that 
he  ought  to  so  modify  them  as  to  make  them  conform  to  the  law. 
Nor  has  the  defendant  just  ground  to  complain  if  the  law  is 
truly  stated  on  the  modification— so  that  it  covers  the  points. 

Nor,  further,  is  the  court  under  any  duty  to  repeat  instructions 
already  given,  which  fully  and  completely  cover  the  grounds 
embraced  in  the  one  asked.  This  observation  applies  to  the 
refusal  of  the  court  to  give  the  fifth  request  of  the  defendant. 
The  twelfth  instruction  granted  for  the  state  embraces  all  thai 
is  in  the  fifth,  refused  to  the  defendant,  and  sets  forth  with  full- 
ness and  completeness,  the  law  upon  the  subject  of  doubts.  The 
whole  ground  had  already  been  covered,  and  it  could  have  been 
of  no  possible  prejudice  to  refuse  to  go  over  it  again. 

7.  It  is  not  easy  to  see  clearly  what  proposition  of  law  was 
intended  to  be  declared  in  the  seventh  instruction.  The  sub- 
stance is :  "  That,  unless  there  has  been  the  testimony  of  at  least 
one  credible  witness  introduced  before  the  jury,  that  has  estab- 
lished beyond  all  reasonable  doubt  that  the  defendant  is  guilty 
as  charged,  the  jury  will  find  for  the  defendant."  The  last  mem- 
ber of  it  assigns  the  reason.  If  the  meaning  be — as  the  gram- 
matical structure  of  the  language  indicates — that  one  credible 
witness -must  prove  every  fact  which  constitutes  the  crime,  it  is 
not  sound.  For  several  witnesses  may  prove  independent  facts 
which,  together,  establish  the  guilt,  but  the  testimony  of  one  or 
two  of  them  may  fail  to  prove  enough.  In  this  case  the  jury 
might  be  unwilling  to  rely  upon  the  testimony  of  Margaret,  a 
confederate  and  accomplice,  although  she  proved  every  fact  that 
makes  up  the  crime,  unless  she  was  supported  by  other  witnesses 
in  some  material  particiilars.  The  testimony  of  an  accomplice 
should  be  weighed  with  great  caution,  jealousy  and  distrust,  but 
it  is  impossible  to  say,  as  a  question  of  law,  that  he  or  she  shall 
not  be  believed :  LUhler's  Vase,  8  S.  &  M.,  228.  In  the  same 
case  the  court  says :  "  The  jury  are  to  judge  how  far  his  testi- 
mony has  been  corroborated,  or  they  may  believe  him,  if  they 
choose,  without  corroboration:"  IMd.,  Fitzcoa^s  Case,  MS. 
opinion. 
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The  eighth  prayer  is  too  narrow,  and  fails  to  submit  to  the 
consideration  of  the  jury  all  the  elements  that  make  up  the  rule 
of  law  on  the  subject.  It  assumes  that  if  a  witness  swears  falsely 
as  to  one  material  fact,  courts  and  juries  are  bound,  on  the  prin- 
ciples of  law,  to  apply  the  maxin,  ''/alsus  in  uno,falsus  in  orrmi- 
hus" — that  is,  as  we  construe  it,  to  disregard  the  testimony  in 
toto. 

The  defect  in  the  prayer  is  that  it  omits  to  tell  the  jury  that 
the  witness  has  willfully  and  corruptly  sworn  falsely  as  to  a 
material  fact.  The  false  swearing  must  be  willful.  The  prayer 
does  not  exclude  the  idea  of  mistake  or  misconception.  Nor  is 
it  an  absolute  rule  of  law*that  the  jury  must  reject  the  witness 
in  toto.  It  throws  strong  suspicion  over  his  credibility,  and  may 
warrant  the  jury  to  disbelieve  him.  It  goes  to  his  credibility 
(cases  last  cited).     It  was  not  error  to  refuse  the  prayer. 

For  the  error  hereinbefore  indicated,  the  judgment  is  reversed. 


Beall  v.  State. 

(53  Ala.,  460.) 

Practice  :    Indictment — Ao&rment  of  ownership. 

An  indictment  for  burglary,  which  alleges  a  felonious  breaking  and  entering 
of  "the  dwelling-house  of  the  late  Jno.  Tate;  now,  etc.,  *  *  belong- 
ing to  the  estate  of  the  late  Jno.  Tate,"  and  in^the  second  count,  "the 
dwelling-house  of  the  estate  of  the  late  Jno.  Tate,"  is  fatally  defective 
in  not  showing  whose  house  was  broken  into.  John  Tate  being  dead, 
the  house  must  of  necessity  belong  to  some  one  else,  and  this,  for  all  that 
appears  in  the  indictment,  may  be  the  respondent. 

Beickell,  C.  J.  The  indictment  is  for  burglary,  averring  a 
breaking  and  entl-y,  in  the  first  count,  "  of  the  dwelling-house  of 
the  late  Jno.  Tate,  said  house  now,  and  at  the  time  of  the  offense 
committed,  belonging  to  the  estate  of  the  late  Jno.  Tate  ; "  and, 
in  the  second  count,  it  is  averred  to  have  been  "the  dwelling-house 
of  the  estate  of  the  late  Jno.  Tate."  The  common  law  requires 
that  an  indictment  for  burglary  must  lay,  with  precision,  the 
ownership  of  the  house  in  which  the  offense  has  been  committed, 
and  the  proof  must  conform  to  the  averment :  2  Lead.  Or.  Cases, 
63  ;  2  Bish.  Cr.  Pr.,  sees.  135-6-7-8 ;  2  Wheat.  Am.  Cr.  Law, 
sec.  1555,  et  seq.;  1  Russ.  'Crimes,  806.  The  statutes  have  not 
abrogated  or  modified  this  rule ;  on  the  contrary,  the  form  of 
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indictment  prescribed  contains  an  express  averment  of  owner- 
ship :     R  C,  p.  811,  form  No.  35. 

There  is  no  averment  of  ownership  in  either  count  of  this 
indictment.  That  which  is  intended  as  such  an  averment  shows 
on  its  face  that  the  ownership  is  not  disclosed.  If  the  person 
described  as  Jno.  Tate  is  dead,  and  that  is  the  intendment,  and 
during  life  was  the  owner  of  the  dwelling,  on  his  death  it 
devolved  on  his  personal  representatives,  heirs  or  devisees. 
Who  these  are  is  not  averred.  In  Pleasant  v.  State,  17  Ala., 
190,  the  indictment  described  the  defendant  as  a'  slave,  "  the 
property  of  the  late  William  Copeland."  Dargan,  C.  J.,  said : 
"  Is  the  ownership  of  the  accused  guflBciently  averred  ?  The 
allegation  is  that  Pleasant,  a  slave,  "the  property  of  the  late 
William  Copeland."  In  the  sense  in  which  the  adjective  late 
is  here  used,  it  means  existing  not  long  ago,  but  now  departed 
this  life.  This  is  the  meaning  all  would  give  it,  and  no  doubt  is 
the  meaning  intended  to  be  attached  to  it  by  the  pleader.  The 
accused  is,  therefore,  alleged  to  be  the  property  of  one  not  in 
life.  This  cannot  be,  for  the  dead  can  own  no  property.  Death 
strips  us  of  all  rights  and  title  to  property,  and  casts  them  on 
the  living,  who  alone  can  own  property.  The  ownership  of  the 
accused  is,  therefore,  not  alleged,  and  the  indictment  is,  conse- 
quently defective."  It  must  be  observed  of  this  case,  that  the 
ownership  of  the  accused,  nor  his  status,  was  an  ingredient  of 
the  offense  with  which  he  was  charged.  The  only  purpose  of 
its  averment  was,  that  in  the  event  of  conviction,  it  should  be 
ascertained  to  whom  the  state  must  make  compensation  for  the 
loss  of  property  on  his  execution.  The  house  broken  and 
entered  must  not  be  the  house  of  the  accused,  into  which  he 
had  the  lawful  right  of  entry.  The  ownership  is  as  essential  as 
the  ownership  of  goods  on  an  indictment  for  larceny,  or  on  any 
other  indictment  for  an  ofEense  against  property. 

It  is  a  well-known  rule  of  criminal  pleading,  that  when  it 
becomes  necessary  to  aver  the  ownership  of  property  which 
resided  in  one  dead,  while  living,  if  it  is  personal  property,  pass- 
ing to  the  personal  representative,  of  which  he  has  custody,  actu- 
ally or  constructively,  the  ownership  must  be  laid  in  him.  If 
real  property,  then  in  the  heir  or  devisee ;  and  it  is  generally 
sufficient  to  aver  it  in  the  actual  possessor.  An  illustration, 
which  clings  to  the  memory  of  the  lawyer,  is  given  by  Lord 
Hale:      "If    A,   dying,   be   buried,   and   B   opens   the    grave 
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in  the  night  time  and  steals  the  winding  sheet,  the  indict- 
ment cannot  suppose  them  the  goods  of  the  dead  man,  but  of 
the  executors,  Sidministrators,  or,  ordinary,  as  the  case  falls  out : " 
2  Hale's  Pleas  Cr.,  181.  The  indictment  was  insufficient,  and 
the  conviction  erroneous.  For  aught  that  appears  on  the  face  of 
this  indictment,  the  accused  may  have  been  the  owner  of  the 
dwelling-house.  He  may  have  been  the  heir,  or  devisee,  or  the 
personal  representative  of  the  deceased,  having  its  possession, 
and  the  lawful  right  of  entry.  Such  a  presumption  is  not 
excluded  by  the  averments.  The  cases  of  Anderson  v.  The 
State,  48  Ala.,  665,.  and  Murray  &  Bell  v.  The  State,  lb.,  675, 
it  may  be,  induced  the  framing  of  the  indictment  in  its  present 
form.  These  cases  cannot  be  supported  on  principle  or  prece- 
dent, and  are  introductive  of  a  laxity  in  criminal  pleading  that 
ought  not  to  be  tolerated,  and  are  consequently  overruled. 

The  judgment  is  reversed  and  the  cause  remanded,  but  the 
prisoner  will  remain  in  custody  until  discharged  by  due  course 
of  law. 


HoTTSH  V.  People. 
(75  111.,  487.) 


Practice:     Warrant  —  Escape —  Officer  permitting  an  escape  not  liable  if  his 
warramt  is  imd  —  Vefeetiw  complaint. 

If  the  warrant  by  virtue  of  which  an  officer  receives  a  prisoner  is  void,  because 
the  magistrate  had  no  jurisdiction  to  issue  the  warrant  on  the  affidavit  made 
before  him,  the  officer  is  not  liable  to  prosecution  for  voluntarily  permit- 
ting the  prisoner  to  escape  out  of  his  custody,  although  the  warrant  is 
regular  on  its  face.  A  warrant  regular  on  its  face,  although  illegally 
issued,  is  a  protection  to  the  officer  who  has  no  knowledge  of  the  ille- 
gality of  its  issue,  but  such  a  warrant  imposes  no  duty  upon  him. 

No  warrant  can  legally  be  issued  until  a  sworn  complaint  is  made,  charging 
that  a  crime  has  been  committed,  and  that  there  is  probably  cause  to  sus- 
pect that  the  person  charged  with  the  crime  committed  it. 

The  affidavit  on  which  the  warrant  issued  in  this  case  is  held  fatally  defective. 

SoHOLFiELD,  J.  Appellant  was  convicted,  in  the  court  below, 
for  permitting  the  escape  of  a  prisoner  who  had  been  committed 
to  his  custody  in  his  official  capacity  of  constable.  The  affidavit 
upon  which  the  warrant,  by  virtue  of  which  the  prisoner  was 
arrested,  was  issued,  is  as  follows : 
Vol.  II.— 80 
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yss. 


"STATE  OP  ILLINOIS, 
Knox  County. 

"  The  complaint  and  information  of  George  Huggins,  of  Knox 
township,  in  said  county,  made  before  James  Moore,  Esq.,  one 
of  the  justices  of  the  peace  in  and  for  said  county,  on  the  sixth 
day  of  May,  1873,  who,  being  duly  sworn,  upon  his  oath  says 
that,  in  Knox  township,  in  the  said  county,  on  the  25th  day  of 
April,  1873,  he  had  a  saddle  and  sheep  skin  stolen  from  his 
barn  in  said  place,  and  that  he  verily  believes  they  are  now  in 
possession  of  a  man,  name  unknown — a  large  size  man,  riding  a 
sorrel  mare  with  a  light  mane  and  tail,  and  young  colt  running 
after,  when  last  seen — who  stayed  last  night  at  Edmund  E.us- 
sel's,  in  Persifer  township,  this  county.  He  therefore  prays 
that  the  said  unknown  described  man  may  be  arrested  and  dealt 

with  according  to  law. 

••  GEORGE  HUGGINS. 
"  Subscribed  and  sworn  to,  before  me,  ) 
this  sixth  day  of  May,  1873.  S 

"  JAMES  MOORE, 

"  Justice  of  (he  Peace." 

The  warrant  recites,  among  other  things,  that  complaint  had 
been  made,  under  oath,  by  the  complainant,  that  he  "had  just 
and  reasonable  grounds  to  suspect  that  a  certain  unknown  man 
(then  follows  the  description  given  of  him  in  the  affidavit)  is 
guilty  of  said  theft,  or  larceny,  of  saddle  and  sheep  skin,  as  he 
verily  believes."  The  warrant  is,  in  other  respects,  in  the  usual 
form,  and  no  objection  is  taken  to  it,  except  such  as  is  predicated 
on  the  insufficiency  of  the  affidavit. 

The  warrant  was  placed  in  the  hands  of  a  constable  named  • 
Thurman  to  execute.     Thurman,  after  receiving  the  warrant, 
arrested  a  man  answering  to  the  description  therein  given,  and 
subsequently  delivered  the  warrant  to  appellant,  and  placed  the 
prisoner  in  his  custody. 

The  first  and  third  instructions  given  by  the  court,  at  the 
instance  of  the  people,  embrace  the  only  questions  necessary  to  be 
considered,  and  are  as  follows : 

"  1st.  The  court  instructs  the  jury  that  the  warrant  introduced 
in  evidence  in  this  case  is  a  legal  warrant,  and  will  be  so  regarded 
by  the  jury. 

"  3d.  The  jury  are  instructed  that,  if  they  shall  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  on  the  sixth  day  of 
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May,  A.  D.  18-73,  the  warrant  introduced  in  evidence  in  this 
case  was  issued  by  James  Moore,  a  justice  of  the  peace  of  said 
Knox  county,  in  the  state  of  Illinois,  on  the  complaint  of  George 
Huggins,  for  the  arrest  of  the  person  described  therein,  for  a 
criminal  offense,  and  that  said  warrant  was  delivered  to  Fletcher 
Thurman,  a  constable  of  said  Knox  county,  to  arrest  the  person 
named  therein,  and  that  said  Thurnian,  as  such  constable,  and 
under  and  by  virtue  of  said  warrant,  did  arrest  one  William 
Hughes,  and  that  said  Hughes  was  the  person  described  in  said 
warrant;  and  that  said  Thurman  afterwards  delivered  the  said 
warrant,  and  the  body  of  said  prisoner  Hughes,  into  the  legal 
custody  of  the  defendant,  Jas.  D.  Housh,  then  and  there  a  con- 
stable of  said  Knox  county,  and  that  said  Jas.  D.  Housh  wilEuUy 
failed  and  neglected  to  bring  the  said  prisoner  before  said  James 
Moore,  the  officer  who  issued  said  warrant,  or  before  aUy  other 
justice  of  the  peace,  in  his  absence,  as  required  by  law,  but 
voluntarily  suffered  and  permitted  said  prisoner,  before  convic- 
tion, to  escape  and  go  at  large,  in  manner  and  form  as  charged  in 
the  indictment,  then  the  jury,  if  true  to  their  oaths,  must  find 
the  defendant  guilty." 

Section  6,  article  2,  of  the  constitution,  is  :  "  The  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated  ; 
and  no  warrant  shall  issue  without  probable  cause,  supported  by 
affidavit,  particularly  describing  the  place  to  be  searched,  and  the 
person  or  thing  to  be  seized."  And  section  four  of  division 
eighteenth,  of  the  Criminal  Code  (Gross'  Stat.  1869,  p.  208)  pro- 
vides that  it  shall  be  lawful  for  any  judge  of  the  supreme  or  cir- 
cuit court,  in  his  circuit,  and  any  justice  of  the  peace,  in  his 
county,  "  upon  oath  or  affirmation  being  made  before  him,  that 
any  person  or  persons  have  committed  any  criminal  offense  in 
this  state,  or  that  a  criminal  offense  has  been  committed,  and  that 
the  witness  or  witnesses  have  just  and  reasonable  grounds  to  sus- 
pect that  such  person  or  persons  have  committed  the  same,  to 
issue  his  warrant  under  his  hand,"  etc. 

It  will  have  been  observed  that  the  affidavit  in  this  record 
wholly  omits  to  state  either  that  the  person  therein  described 
committed  the  offense  for  which  the  warrant  for  his  arrest  was 
issued,  or  that  the  person  at  whose  instance  and  upon  whose 
complaint  it  was  issued,  had  just  and  reasonable  grounds  to  sus- 
pect, or  did  in  fact  suspect,  that  he  was  guilty  of  such  offense. 
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It  is  true  that  the  recent  possession  of  stolen  property,  unex- 
plained, raises  a  presumption  that  the  person  in  possession  stole 
it ;  but  this  is  only  a  rule  of  evidence,  and  the  presumption  may 
be  overcome  by  proof  showing  that  the  possession  is  not  incon- 
sistent with  an  honest  intention.  The  citizen  is,  both  by  the 
constitution  and  the  law,  entitled  to  be  free  from  arrest,  by  war- 
rant on  a  criminal  charge,  until  a  complaint  under  oath  or  affirma- 
tion is  made,  charging  that  a  crime  has  been  committed,  and  that 
there  is  probable  cause  to  suspect  that  he  committed  the  same. 
For  aught  that  appears  in  this  affidavit,  the  prisoner  may  have 
honestly  come  to  the  possession  of  the  property  claimed  to  have 
been  stolen,  by  purchase,  or  by  borrowing,  or  by  finding ;  and 
this  may  have  been  known  to  the  person  making  the  affidavit. 
There  is  nothing  in  the  affidavit  necessarily  inconsistent  with  this 
idea.  Without  saying,  more,  it  is  sufficient  that,  in  oiir  opinion, 
the  affidavit  was  insufficient  to  give  jurisdiction  for  the  purpose 
of  issuing  the  warrant.  A  majority  of  the  court  are  of  opinion 
that,  the  affidavit  being  insufficient,  the  prisoner  was  improperly 
deprived  of  his  liberty,  and  he  was  justified  in  asserting  his  right 
to  freedom,  guarantied  to  him  by  the  constitution ,  and  the  law, 
by  refusing  to  submit  to  the  warrant.  In  breaking  away  from 
the  officer's  custody  he  committed  no  ofEense :  The  State  v. 
Leach,  7  Conn.,  752. 

The  rule,  as  found  in  treatises  upon  criminal  law,  is,  that 
whenever  an  imprisonment  is  so  far  irregular  that  it  is  no  offense 
in  the  prisoner  to  break  from  it  by  force,  it  will  be  no  offense  in 
the  officer  to  suffer  him  to  escape  :  2  Hawk.  P.  C,  ch.  29,  sec. 
2 ;  Eoscoe's  Criminal  Evidence,  459 ;  1  Eussell  on  Crimes,  417. 

It  is  true,  as  contended  by  the  state  attorney,  that  as  the  war- 
rant was  regular  on  its  face,  the  officer  who  made  the  arrest,  and 
the  appellant  who  received  the  custody  of  the  prisoner,  would 
be  protected  in  an  action  for  assault  and  false  imprisonment,  in 
consequence  of  his  arrest  and  deprivation  of  liberty,  but  it  does 
not  follow  therefrom  that  appellant  was  bound  to  obey  the  war- 
rant. The  somewhat  anomalous  condition  that  a  sheriff  or  con- 
stable occupies  in  such  cases  is  well  explained  in  Tuttle  et  aH.  v. 
Wilson,  24  111.,  561. 

It  is  there  said  :  "  The  rule  that  a  ministerial  officer  is  pro- 
tected in  the  execution  of  process  issued  by  a  court,  or  officer 
having  jurisdiction  of  the  subject  matter,  and  of  the  process,  if 
it  be  regular  on  its  face,  and  does  not  disclose  a  want  of  jurisdic- 
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tion,  is  a  rule  of  protection  merely,  and  beyond  that  confers  no 
right ;  it  is  held  to  be  personal  to  the  oiRcer  himself,  and  afEords 
no  shelter  to  the  wrong-doer,  under  color  of  whose  process,  if  it 
be  void,  the  oflGlcer  is  called  upon  to  act. 

"  Such  an  officer  may  stop  in  the  execution  of  process,  regular 
on  its  face,  whenever  he  becomes  satisfied  there  is  a  want  of  juris- 
diction in  the  officer  or  court  issuing  it ;  and  if  sued  for  neglect 
of  duty,  may  show  in  his  defense  such  want  of  jurisdiction  : 
^arl  V.  Oamp  et  al.,  16  "Wend.,  562.  He  can,  if  he  chooses,  take 
the  responsibility  of  determining  the  question  of  jurisdiction,  or 
any  other  question  to  which  the  process  may  give  rise." 

The  justice  of  the  peace  not  having  been  invested  with  juris- 
diction by  the  affidavit  to  issue  the  warrant,  it  was  void,  and  it 
necessarily  follows  that  the  court  erred  in  giving  the  instructions, 
and  that  appellant's  conviction  was  improper.  The  judgment  is 
reversed  and  the  defendant  discharged. 

Judgment  reversed. 


State  v.  Dockstadee. 
(43  Iowa,  436.) 


Practice:    Fa/tki/re  of  defendomt  to  call  witnesses  to  Tm  cha/raeter — E/noneout 

charge. 

The  failure  of  a  defendant  to  call  witnesses  to  prove  a  previous  good  charac- 
ter, does  not  justify  any  presumption  against  him,  and  it  is  error  for  the 
court  to  instruct  the  jury  that  they  have  a  right  to  consider  it  as  a  cir- 
cumstance against  him. 

The  defendant  was  indicted  for  the  crime  of  receiving  and 
aiding  in  concealing  stolen  goods.  The  court,  among  other 
instructions,  gave  the  following :  "  Where  evidence  is  produced 
by  the  state  against  a  defendant  indicted  for  crime,  of  facts 
which,  if  true,  afEect  or  cast  a  shadow  on  his  character  for  hon- 
esty, the  defendant  has  a  right  to  produce  evidence  to  show  that 
his  general  character  among  his  neighbors  and  acquaintances  is 
good,  as  tending  to  explain  what  may  appear  dark  against  him. 
If  he  does  not  choose  to  do  so,  the  jury  must  consider  the  case 
with  the  shadow  which  is  thus  cast  on  his  character.  In  cases 
where  the  evidence  of.  guilt  is  circumstantial  only,  evidence  of 
previous  good  character  of  the  accused  is  valuable  to  his  defense, 
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and  a  failure  on  his  part  to  produce  it,  when  it  is  clearly  in  his 
power,  if  his  character  is  in  fact  good,  is  a  circumstance  proper 
for  the  jury  to  consider  with  the  other  evidence  of  the  case." 
To  this  instruction  the  defendant  excepted.  The  defendant, 
having  been  found  guilty  and  sentenced,  appeals. 

D.  W.  Poindexter  and  Z.  M:  Race,  for  appellant. 

M.  E.  Cutts,  for  appellee. 

Adams,  J.  Where  a  person  is  charged  with  a  crime,  the 
failure  to  call  witnesses  to  prove  his  general  good  character 
raises  no  presumption  against  it :  State  v.  Kahrick,  39  Iowa, 
277 ;  State  v.  Oilhill,  7  Iredell,  251 ;  People  v.  Bodm,  1  Dana, 
282 ;  People  v.   White,  2i  Wendell,  520. 

Seversed. 


Spareenbekgee  v.    State. 
(53  Ala.,  481.) 


Practice:    Indicl/ment  must  he  founded  on  legal  evidence — STiop  not  the  same  as 

store. 

An  indictment  can  only  be  based  upon  legal  evidence  adduced  before  the 
grand  jury.  The  grand  jury  has  no_right  to  find  an  indictment,  upon 
another  indictment  against  the  respondent  for  the  same  offense  found  by 
another  grand  jury  at  a  previous  term,  which  had  been  quaslied.  And, 
on  a  motion  to  quash,  supported  by  evidence  that  tjie  indictment  was 
found  solely  on  the  former  indictment,  and  without  any  other  evidence, 
it  should  be  quashed.     See  note  to  State  v.  Leicham,  ante,  p.  133. 

The  objection  to  the  validity  of  an  indictment,  on  the  ground  that  it  wa» 
found  by  the  grand  jury  without  any  legal  evidence,  must  be  taken  by  a 
motion  to  quash,  and  not  by  a  plea  in  abatement. 

The  word  shop  is  not  equivalent  to  the  word  store,  and  indictment  charging 
the  defendant  with  keeping  "open  shop"  on  Sunday,  does  not  charge 
any  offense  under  a  statute  prohibiting  keeping  "  open  store  "  on  Sunday. 

Beickell,  C.  J.  It  is  a  well  established  rule  of  criminal 
pleading,  that  if  an  offense  is  purely  statutory,  the  indictment 
must  pursue  the  words  of  the  statute,  so  as  to  bring  the  defend- 
ant precisely  within  it.  There  is  much  conflict  of  authority  as 
to  the  precision  which  must  be  observed  in  following  the  lan- 
guage of  the  statute.  Some  authorities  require  that  the  exact 
words  of  the  statute  must  be  employed.  Others  regard  the  rule 
as  satisfied  if    words  substantially  the  same,  or   equivalent — of 
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the  same  legal  import  with  the  words  of  the  statute — are  used. 
This  is  the  rule  which  has  prevailed  in  this  court  from  an  early 
day :  State  v.  Brown,  4  Port.,  410 ;  State  v.  Stedmcm,  7  Port., 
495 ;  State  v.  Duncan,  9  Port.,  260 ;  Twrnipseed  v.  State,  6 
Ala.,  664 ;  Worrell  v.  State,  12  Ala.,  732 ;  State  v.  Bulloch,  13 
Ala.,  413  ;  Skains  <&  Lewis  v.  State,  21  Ala.,  218.  If  the  words 
employed  in  the  indictment  as  descriptive  of  the  offense  have 
not  the  full  signification  of  the  words  of  the  statute — if  they 
are  narrower  in  meaning — they  cannot  be  deemed  sufficient. 
An  examination  of  the  indictment  would  not  authorize  the  court 
to  declare  the  offense  had  been  committed,  nor  would  it  inform 
the  defendant  of  the  precise  nature  of  the  accusation.  The 
indictment  was  intended  to  be  founded  on  the  clause  of  the 
statute  to  punish  Sabbath-breaking  (R.  C,  sec.  3614),  which  is 
in  these  words,  "or  who,  being  a  merchant  or  shop-keeper 
(druggist  excepted),  keeps  open  store  on  that  day."  The  suffi- 
ciency of  the  second  count  alone  is  presented  for  consideration, 
a  demurrer  to  the  first  count  having  been  sustained  by  the  city 
court.  The  count  preserves  the  words  of  the  statute,  except 
that  it  substitutes  the  word  shop  for  the  word  store,  alleging,  not 
that  the  defendant  did  keep  open  store,  but  that  he  did  keep 
open  shop  on  the  Sabbath.  It  is  insisted  the  word  shop  is  the 
equivalent  and  of  the  same  legal  import  of  the  word  store,  in 
the  connection  in  which  the  latter  word  is  found  in  the  statute, 
and  that,  therefore,  the  count  is  good.  The  word  store  is  of 
larger  signification  than  the  word  shop.  It  not  only  compre- 
hends aU  that  is  embraced  in  the  word  shop,  when  that  word  is 
used  to  designate  a  place  in  which  goods  or  merchandise  are  sold, 
but  more,  a  place  of  deposit,  a  storehouse.  In  common  par- 
lance, the  two  words  have  a  distinct  meaning.  "We  speak  of 
shops  as  places  in  which  mechanics  pursue  their  trades,  as  a  ca/r- 
penter's  shop,  a  MacTcsmitK s  shop,  a  shoemaker's  shop.  While, 
if  we  refer  to  a  place  where  goods  and  merchandise  are  bought 
and  sold,  whether  by  wholesale  or  retail,  we  speak  of  it  as  a 
store.  Druggists  are  excepted  from  the  operation  of  the  statute. 
Unless  in  derision,  we  would  never  say  a  d/rug  shop,  but  a  d/rug 
store.  There  are  but  few,  if  any,  who  would  understand  that  a 
man  had  a  store,  and  was  engaged  in  buying  and  selling  goods  or 
merchandise,  if  we  said  he  had  a  shop.  We  never  speak  of  the 
place  in  which  the  mechanic  exercises  his  trade  as  a  store,  nor  do 
we  speak  of  the  place  in  which  goods  are  bought  and  sold  as  a 


/ 
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shojp.  A  dolla/r  shop  wonld  scarcely  convey  to  the  understand- 
ing of  any  the  idea  of  a  place  where  goods  purport  to  be  sold  at 
a  price  not  greater  than  one  dollar  for  any  article  exhibited, 
while  such  is  the  signification  of  dolla/r  store.  "Whatever  may 
be  the  signification  lexicographers  attach  to  words/  they  acquire 
a  local  meaning,  and  often  a  peculiar  meaning;  in  particular  com- 
munities, which  courts  must  observe  in  the  construction  of  stat- 
utes, or  of  contracts,  or  of  conveyances,  if  the  legislative  intent, 
or  the  intent  of  parties  is  to  govern.  Hence,  technical  words 
receive  their  technical  signification  in  the  absence  of  a  counter- 
vailing intent,  and  so  of  terms  of  art.  Words  in  common  use, 
when  a  manifest  legislative  intent  is  not  contravened,  receive 
their  ordinary  and  popular  signification.  In  Mayor,  etc.,  v. 
Winter,  29  Ala.,  651,  the  words  "  internal  improvements,"  in  a 
statute  conferring  upon  a  municipal  corporation  authority  to 
issue  bonds  for  the  purpose  of  such  improvements,  was  not  con- 
strued as  referring  merely  to  im/provements  within  the  corpora- 
tion, but  to  improvements  within  the  state,  because  such  was  the 
popular  signification  of  the  words.  In  Fa/oers  v.  Glass,  22  Ala., 
621,  it  was  declared  that  when  a  word  is  used  in  a  statute  which 
has  two  significations,  it  should,  ordinarily,  receive  that  meaning 
which  is  generally  given  to  it  in  the  community,  unless  it  is 
inconsistent  with  the  manifest  legislative  intent.  The  word  sto?'^ 
has  with  us  a  popular  signification,  as  a  house  where  goods  are 
bought  and  sold,  or  stored,  and  such  is  its  signification  in  the 
statute  under  consideration.  The  statute  intends  the  prohibition 
of  worldly  avocations  on  the  Sabbath.  It  is  the  keeping  open 
the  store  f8r  buying  or  selling,  or  for  receiving  and  storing  on 
that  day,  which  is  declared  criminal.  But  it  is  said  the  word 
store  is  preceded  by  the  words  merchant  or  shop-keeper,  as 
descriptive  of  the  persons  who  may  commit  the  offense.  The 
word  shop-keeper  was  employed,  from  abundant  caution,  to 
exclude  a  construction  which  may  have  been  supposed  possible, 
if  the  word  merchant  stood  alone,  that  only  large,  not  small, 
dealers  were  within  the  statute.  The  word  shop,  in  any  signifi- 
cation which  may  be  given  it,  is  narrower  in  meaning  than  the 
word  s^OTO,  and  cannot,  therefore,  be  deemed  its  equivalent,  or 
of  the  same  legal  import :  Canney  v.  State,  19  N.  H.,  135. 
The  warehouseman  who,  on  the  Sabbath,  keeps  his  store-house 
open,  and  pursues  his  ordinary  business  therein,  would  violate 
the  statute,  and  yet  it  would  be  a  mere  perversion  of  words  to 
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say  lie  kept  open  shop  on  the  Sabbath.  It  is  to  be  regretted  that 
inaccuracies  of  this  kind  should  creep  in  vitiating  criminal 
convictions.  It  can  be  avoided  bj  pursuing  the  words  of  the 
statute,  when  these  fully  describe  the  offense.  If  words  are  sub- 
stituted for  them,  the  pleader  should  be  careful  to  select  such  as 
are  equivalent  in  signification  to  the  statutory  words.  Keeping 
open  shop  on  the  Sabbath  is  not  an  offense,  and  that  is  the  griev- 
ance of  the  charge  in  the  count.  Intendments  in  support  of 
indictments  are  not  allowable.  The  averments  of  the  indictment 
may  all  be  true,  and  the  appellant  guiltless.  He  may  be  a  mer- 
chant or  shop-keeper,  owning  a  blacksmith  or  other  shop  for 
mechanical  trades,  which  he  "kept  open  on  the  Sabbath,  thus 
verifying  every  word  of  the  indictment,  and  the  statute  not 
violated. 

The  grand  jury,  in  the  investigation  of  a  charge  for  any  indict- 
able offense,  can  receive  no  other  evidence  than  is  given  by  wit- 
nesses before  them,  or  legal  documentary  evidence :  E.  C,  sec. 
4103.  The  concurrence  of  at  least  twelve  grand  jurors  is  neces- 
sary to  find  an  indictment ;  K.  C,  sec.  4104.  If  the  matter  of 
the  pleas  in  abatement  is  true,  these  statutory  provisions  were 
violated  or  disregarded  by  the  grand  jury,  and  the  paper  pur- 
porting to  be  an  indictment  is  not  such  in  fact.  "While  the  pro- 
ceedings are  in  fieri,  the  court  has  an  inherent  power  to  strike 
from  its  files  any  paper  which  has  been  wrongfully,  without  the 
warrant  of  law,  introduced  into  them,  or  to  amend  defects  or  to 
expunge  from  its  records  matter  not  true  or  pertinent,  which 
may  have  been  inadvertently,  or,  if  the  fact  should  appear, 
fraudulently,  inserted  in  them.  "When,  before  final  judgment, 
and  there  has  not  been  a  want  of  diligence  in  calling  the  atten- 
tion of  the  court  to  the  fact,  it  appears  that  a  paper,  purporting 
to  be  an  indictment,  has  not  been  returned  into  court  as  a  "true 
bill,"  with  the  concurrence  of  twelve  of  the  grand  jurors,  it 
should  be  quashed  and  stricken  from  the  files.  So,  if  it  appears 
it  was  found  without  the  evidence  of  witnesses,  or  without  legal 
documentary  evidence.  "We  adopt  the  language  of  the  court  in 
the  case  of  The  TJ.  8.  v.  Ooolidge,  2  Gall.,  367:  "The  grand 
jury  is  the  great  inquest  between  the  government  and  the  citizen. 
It  is  of  the  highest  importance  that  this  institution  be  preserved 
in  its  purity,  and  that  no  citizen  be  tried  until  he  has  been  regu- 
larly accused  by  the  proper  tribunal."  See,  also,  1  Green.  Ev., 
sec.  252;  Law's  Case,  6  Greenl.  (Me.),  439.     The  objection  can- 
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not,  however,  be  taken  by  plea :  People  v.  Hulhert,  4  Denio, 
133.  As  a  general  rule,  pleading  to  an  indictment  admits  its 
genuineness  as  a  record :  State  v.  Cla/rTcson,  3  Ala.,  378  ;  Mus- 
sell  V.  State,  33  Ala!,  366.  The  inquiry  the  objection  involves 
is  not  triable  by  a  jury ;  it  is  addressed  to  the  court,  and  to  its 
power  over  its  records.  The  indictment  is  not  abated  ;  a  better 
indictment  is  not  given  ;  that  which  appears  on  the  file  may  be 
perfect  in  form  and  allegation — free  from  defects.  The  objec- 
tion, as  is  said  in  Law's  case,  goes  not  to  its  abatement,  but  to  its 
annihilation — to  the  denying  it  ever  had  a  legal  existence.  The 
verity  of  a  record  is  not  disputable  by  plea,  nor  by  evidence  on 
the  trial ;  for  a  plea  averring  against  a  record  cannot  be  enter- 
tained, and  evidence  is  not  admissible,  .unless  it  is  in  corrobor- 
ation of,  or  corresponds  to,  pleading.  But  the  court  has  power 
over  its  records,  and  it  is  a  sacred  duty  that  they  shonld  be  made 
to  speak  the  truth,  and  not  witnesses  of  falsehood.  On  a  motion 
to  quash  or  strike  from  the  files,  addressed  to  the  court  with  rea- 
sonable diligence,  after  the  facts  have  been  discovered,  supported 
by  evidence,  leaving  no  reasonable  doubt  on  the  mind  of  the 
court  that  the  indictment  was  not  the  finding  of  twelve  of  the 
grand  jury ;  or  that  it  was  found  without  the  evidence  of  wit- 
nesses before  them,  or  legal  documentary  evidence,  truth  and 
justice,  the  preservation  of  the  verity  and  dignity  of  its  own 
records,  the,  protection  of  the  citizen  and  constitutional  guaranty 
demand  that  the  court  should  expunge  the  spurious  paper.  It  is 
not  an  accusation  the  citizen  should  be  held  to  answer;  it  is 
without  warrant  of  law.  This  case  does  not  require  us  to  say 
more.  The  pleas  in  abatement  were  subject  to  demurrer,  because 
the  matter  they  contained  was  not  the  subject  of  a  plea.  It  is 
scarcely  necessary  to  say,  that  when  it  appears  witnesses  were 
examined  by  the  grand  jury,  or  the  jury  had  before  them  legal 
documentary  evidence,  no  inquiry  into  the  sufficiency  of  the  evi- 
dence is  indulged.  A  former  finding  by  a  grand  jury,  which  has 
been  quashed,  or  on  which  a  nol.  pros,  has  been  entered,  is  not 
legal  documentary  evidence  on  which  a  succeeding  grand  jury 
can  properly  find  an  indictment. 

For  the  error  in  overruling  the  demurrer  to  the  indictment, 
the  judgment  must  be  reversed,  and  the  cause  remanded.  The 
appellant  must  remain  in  custody  until  discharged  by  due  course 
of  law. 
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People  v.  Moeeisette. 

(20  How.  (N.  Y.)  Pr.,  118.) 

PnACTrcB:    Suspending  sentence 

No  court,  without  a  special  statutory  authority,  possesses  the  power  to  sus- 
pend sentence  indefinitely.  It  is  the  duty  of  the  court  to  pronounce 
judgment  in  the  case  of  every  person  convicted. 

The  following  opinion  was  delivered  in  a  case  where  an  appli- 
cation was  made  for  a  suspension  of  sentence : 

Balcom,  J.  I  am  of  the  opinion  the  court  does  not  possess 
the  power  to  suspend  sentence  indefinitely  in  any  case.  As  I 
understand  the  law,  it  is  the  duty  of  the  court,  unless  application 
be  made  for  a  new  trial,  or  a  motion  in  arrest  of  judgment  be 
made  for  some  defect  in  the  Indictment,  to  pronounce  judgment 
upon  every  prisoner  convicted  of  crime  by  a  jury,  or  who  pleads 
guilty.  An  indefinite  suspension  of  the  sentence  prescribed  by 
law  is  a  quasi  pardon,  provided  the  prisoner  be  discharged  from 
imprisonment.  Ifo  court  in  the  state  has  any  pardoning  power. 
That  power  is  vested  exclusively  in  the  governor. 

I  have  learned,  by  the  newspapers,  that  the  recorder  of  this 
city  occasionally  suspended  sentence  upon  verdicts  or  pleas  of 
guilty,  and  I  asked  him  last  week  where  his  authority  was  for  so 
doing.  He  told  me  he  thought  there  was  an  old  statute  appli- 
cable to  his  court,  authorizing  the  suspension  of  judgment  upon 
criminals  in  certain  eases.  I  have  been  unable  to  find  any  such 
statute,  and  the  district  attorney  has  said  he  does  not  know  of 
any. 

Two  of  the  justices  of  the  Supreme  Court,  residing  in  this 
city,  have  informed  me  that  they  are  not  aware  of  any  such 
statute,  or  of  any  authority  for  suspending  sentence  against  crim- 
inals who  have  been  found  guilty  by  a  jury,  or  have  pleaded 
guilty. 

I  have  heard  that  criminal  courts,  in  some  parts  of  the  state, 
and  even  justices  of  the  peace,  have  lately  assumed  the  right  to 
suspend  sentencing  prisoners  found  guilty  of  crime  before  them. 
But  I  am  of  the  opinion  no  court  in  the  state  is  authorized  to  do 
so.  I  think  it  is  the  imperative  duty  of  every  court  to  pro- 
nounce the  judgment  prescribed  by  law  upon  all  persons  con- 
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victed  of  crime  before  them,  unless  steps  are  taken  for  a  new 
trial,  or  a  motion  be  made  in  arrest  of  judgment,  for  some  defect 
in  the  indictment.  A  stay  of  the  sentence  may  be  granted 
where  a  certiorari  is  sued  out,  and  a  stay  of  judgment  may  also 
be  granted  upon  a  writ  of  error.  But  no  suspension  of  sentence 
or  stay  is  authorized  except  upon  a  certiorari  or  writ  of  error. 
For  these  reasons  I  must  refuse  to  suspend  sentence  in  this  case. 
The  prisoner  was  then  sentenced  to  imprisonment  in  the  peni- 
tentiary for  six  months. 


MOEGENSTEEN   V.    CoMMONWEAlTH. 

(27  Gratt.  (Va.),  1018.) 

Practice:    Indictment — Dnpliaity  —  lAguor  selling. 

Under  a  statute  imposing  a  penalty  for  the  sale  of  liquor  to  a  minor,  an 
indictment  charging  the  sale  of  liquor,  at  a  certain  time  and  place,  to 
"  certain  minors,  the  names  of  whom  are  to  the  grand  jurors  unknown," 
charges  but  one  offense,  and  is  not  bad  for  duplicity. 

Under  a  law  pimishing  the  sale  of  liquor  to  minors,  the  sale  of  the  liquor  to 
the  minor  is  an  offense  against  the  person,  and  the  name  and  identity  of 
the  person  to  whom  the  liquor  was  sold  are  material,  and  where  the 
indictment  alleges  a  sale  to  minors  whose  names  are  unknown  to  the 
grand  jurors,  if  the  evidence  on  the  trial  shows  that  the  names  of  the 
minors  were  known  to  the  grand  jurors,  the  variance  is  fatal,  and  the 
defendant  must  be  acquitted. 

Cheistiaw,  J.  These  two  cases  were  heard  together  in  this 
court.  The  questions  we  have  to  determine  are  the  same  in 
both  cases. 

They  are  prosecutions  against  the  plaintifEs  in  error  respec- 
tively, for  a  violation  of  the  statute  making  it  a  penal  offense, 
"  if  any  person  shall  sell  or  barter,  or  cause  to  be  sold  or  bar- 
tered, or  being  a  merchant  or  tradesman,  or  keeper  of  an  eating 
house  or  ordinary,  shall  directly  or  indirectly  give  or  furnish,  or 
dispose  of,  or  shall  permit  to  be  sold  or  bartered,  or  given  or  dis- 
posed of  by  his  clerk  or  agent  or  salesman,  to  any  minor,  know- 
ing him  to  be  a  minor,  without  the  consent  of  his  parent  or 
guardian,  any  wine  or  ardent  spirits  or  mixture  thereof,"  etc. 
Under  this  statute  the  plaintiffs  in  error  were  indicted  in  the 
hustings  court' of  the  city  of  Eichmond,  for  selling  ardent  spirits 
"to  certain  minors,  the  names  of  whom  are  to  the  grand  jurors 
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unknown."  The  plaintiffs  in  error  were  found  guilty,  and  a 
fine  assessed  by  the  jury  at  $10  in  the  one  case  and  $20  the  other. 
Whereupon  it  was  ordered  and  adjudged  by  said  hustings  court, 
that  the  plaintiffs  in  error  be  confined  in  jail  until  tlie  fines  are 
paid,  and  that  each  enter  into  bond,  with  good  security,  "  to  be 
of  good  behavior  toward  all  the  citizens  of  this  commonwealth 
for  the  space  of  one  year."  To  this  judgment  writs  of  error 
were  awarded  by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  there  is  no  error  in  the  judgment 
of  the  said  hustings  court,  in  overruling  the  motion  to  quash  the 
indictments,  this  court  being  of  opinion  that  the  said  indictments 
set  forth  with  sufficient  distinctness  the  offense  punished  by  the 
statute ;  and  that  said  indictments  do  not  contain  charges  of  two 
distinct  offenses.  See  Young's  Case,  15  Gratt.,  664.  But  the 
court  is  further  of  opinion,  that  the  record  shows  that  there  was 
a  variance  between  the  charges  made  in  the  indictments,  and  the 
proof  upon  the  trial,  as  certified  by  the  court,  for  which  the  ver- 
dicts ought  to  have  been  set  aside,  and  new  trials  ordered,  upon^ 
other  indictments  to  be  found  against  the  plaintiffs  in  error. 

The  variance  consisted  in  this,  that  while  the  indictments 
charged  the  defendants  (plaintiffs  in  error  here)  with  having  sold 
and  furnished  ardent  spirits  to  certain  minors,  "  the  names  of 
whom  are  to  the  grand  jurors  unknown,"  the  proof  is  clear  that 
in  both  cases  the  names  of  these  minors  were  known  to  the  grand 
juiy.  It  is  a  well  settled  rule  of  criminal  law,  that  in  that  class 
of  offenses,  where  the  act  of  constituting  the  offense  is  an  injury 
to  the  person,  the  name  of  the  injured  party  must  be  stated  when 
known.  If  the  name  of  the  party  injured  be  unknown,  he 
should  be  described  as  "a  person  to  the  jurors  aforesaid 
unknown."  But  this  is  a  material  allegation,  and  if  it  turns  out 
in  the  trial  that  the  name  of  the  person  so  described  in  the 
indictment  was  known  to  the  grand  jury,  the  variance  will  be 
fatal,  and  the  accused  must  be  discharged  from  that  indictment 
and  tried  upon  another,  charging  the  name  of  the  person  injured : 
1  Arch.  Or.  Pi.,  80-81  (marg.),  and  cases  there  cited;  1  Whar. 
Am.  Or.  Law,  sec.  251 ;  1  Bishop  Cr.  Pro.  (2d  ed.),  sees.  541-552 ; 
1  Chitty  Or.  Law,  213-214  (marg.) 

The  case  before  us  comes  within  the  rules  above  stated.  The 
offense  punished  by  the  statute  is  the  selling  or  furnishing  ardent 
spirits  to  minors,  without  the  consent  of  the  parent  or  guardian. 
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The  offense  denounced  by  the  statute  is  a  direct  injury  to  third 
persons. 

It  is  very  manifest  that  the  object  and  aim  of  the  statute  was 
to  protect  the  young  against  the  evils  of  the  bar-room  and  the 
grog-shop.  It  was  enacted  to  guard  and  defend  the  minor 
against  an  injury  to  him — an  injury,  it  may  be,  as  fatal  and 
deadly  as  the  hand  of  the  robber  or  the  knife  of  the  assassin. 

In  these  cases  it  may  be  further  said,  that  the  offense  ptmished 
by  the  statute  is  an  offense  against  the  person  in  a  double  sense. 
It  is  not  only  an  offense  against  the  minor,  but  an  injury  against 
the  "  parent  or  guardian."  Surely,  no  more  grievous  injury  can 
be  perpetrated  against  a  parent  or  a  guardian  than  that  which 
entices  the  son  or  the  ward,  at  the  early  age  of  minority,  to 
become-  the  frequenter  of  a  bar-room,  and  to  contract,  in  early 
life,  the  habit  of  indulgence  in  strong  drink.  The  statute  was 
enacted  not  only  for  the  good  of  society  in  general,  and  the 
maintenance  of  order  and  good  morals,  but  for  the  protection  of 
•both  the  minor  and  the  parent  or  guardian. 

The  cases  before  us  are,  therefore,  brought  within  that  class  of 
eases  where  the  act  constituting  the  offense  is  an  injury  to  third 
persons.  In  such  cases  it  is  well  settled  that  the  name  of  the 
person,  if  known,  must  be  stated,  and  if  described  as  "  a  person 
to  the  jury  unknown,  and  it  turns  out,  upon  the  proof,  that 
the  names  were  known,  this  will  be  a  fatal  variance.  The  cases 
relied  on  by  the  attorney-general  are  not  in  conflict  with  the 
authorities  above  cited,  or  the  views  herein  stated. 

The  case  of  Commonwealth  v.  Smith  (&  JBurwell,  1  Gratt., 
653  (of  which  we  have  a  very  meagre  report,  no  opinion  being 
given,  but  simply  a  resolution  of  the  general  court),  was  a  prose- 
cution for  selling  ardent  spirits  to  slaves,  without  the  consent  of 
their  masters,  etc.  The  indictment  in  that  case  charged  the 
defendants  with  selling  ardent  spirits  "to  slaves,  whose  names, 
or  whose  owners'  names,  were  to  the  jurors  unknown."  The 
case  came  up  on  a  demurrer  to  the  indictment.  The  indictment 
was  held  good.  This  was  the  only  question  made  by  the  record. 
If  it  had  been  proved  in  that  ease  that  the  names  of  the  owner 
and  of  the  slaves  were  known  to  the  grand  jury,  the  question 
would  have  been  a  very  different  one.  Then  the  question  raised 
would  have  been,  was  there  a  variance  between  the  allegations 
and  the  proof  ?     But  no  such  question  was  raised,  and  the  deci- 
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sion  must  be  taken  to  be  confined  to  the  demuri'er,  as  the  only 
question  raised  on  the  record. 

The  other  case  relied  on  by  the  attorney-general  is  Ifidstead's 
Case,  5  Leigh.,  724.  That  was  a  prosecution  for  selling  ardent 
epirits  without  license.  The  indictment  charged  the  sale,  with- 
out license,  "  to  persons  to  the  jurors  unknown."  Evidence  was 
offered,  at  the  trial,  tending  to  prove  that  the  persons  to  whom 
the  sale  was  made  were  known  to  the  grand  jury.  The  defend- 
ant moved  the  court  to  instruct  the  jury,  that  if  they  should  find 
that  the  person  to  whom  he  sold  the  spirits,  in  the  indictment 
mentioned,  was  in  fact  known  to  the  grand  jury  at  the  time  the 
indictment  was  found,  the  commonwealth  could  not  sustain  this 
indictment.  The  court  refused  to  give  this  instruction.  The 
general  court  affirmed  the  decision  of  the  county  court,  and  held 
that  this  was  not  a  material  variance  between  the  proof  and  the 
charge  in  the  indictment ;  that  it  was  not  necessary  in  indict- 
ments for  such  offenses  (*'.  e.,  for  selling  ardent  spirits  without 
license)  to  name  the  person  to  whom  the  liquor  was  sold,  and 
that  the  words  in  that  indictment,  "to  persons  to  the  jurors 
unknown,"  are  surplusage. 

But  in  that  case  the  court  said :  "  The  offense  of  retailing 
spirits  is  distinguishable  from  that  class  of  offenses  where  the 
act  constituting  the  offense  is  an  injury  to  a  third  person,  such  as 
murder,  larceny,  etc.,  in  which  the  name  of  the  injured  party 
ought  to  be  stated  when  known.  The  reason  of  that  rule  does 
not  apply  to  that  class  of  offenses  to  which  retailing  ardent 
spirits,-  without  license,  belongs ;  offenses,  in  which  the  act  con- 
stituting the  offense,  is  not  an  injury  to  third  persons." 

This  case  is  entirely  consistent  with  the  rules  of  criminal  law 
above  stated,  and  is  not  at  all  in  conflict  with  the  authorities 
above  cited. 

The  offense  of  selling  ardent  spirits,  without  license,  is  not  an 
offense  against  third  persons,  but  an  offense  against  the  revenue 
laws,  and,  it  may  be,  against  social  order  and  public  morals. 
The  offense  is  the  selling  without  license.  It  matters  not  to 
whom  or  to  what  person  it  is  sold ;  and,  therefore,  the  name  of 
the  person  is  immaterial  to  be  stated.  But,  under  the  statute 
upon  which  the  indictments  before  us  are  found,  the  offense  is 
not  the  mere  selling  of  ardent  spirits,  but  selling  or  furnishing 
the  same  to  a  minor,  without  the  consent  of  the  parent  or 
guardian. 
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In  such  a  case,  the  act  constituting  the  offense  is  an  injury  to 
third  persons,  and,  therefore,  the  person,  if  known,  must  be 
named  in  the  indictment ;  and  if  charged  as  "  a  person  to  the 
jurors  unknown,"  when,  in  fact,  he  is  known,  this  will  be  a  fatal 
variance. 

The  court  is,  therefore,  of  opinion  that  the  judgment  of  the 
said  hustings  court,  in  both  cases,  be  reversed,  and  the  defend- 
ants be  discharged  from  further  prosecution  under  said  indict- 
ments ;  subject,  however,  to  be  tried  under  other  indictments 
(if  any  be  so  found  against  them),  setting  forth  the  names  (if 
such  names  be  known),  of  the  minors  to  whom  ardent  spirits 
were  sold  or  furnished. 

Judgment  reversed. 


Eetnolds  v.  People. 

(83111.,  479.)- 

Peacticb:    Accessory  after  the  fact. 


One  indicted  as  principal  in  a  larceny  cannot,  under  that  indictment,  be 
convicted  as  accessory  after  the  fact.  The  two  offenses  are  essentially 
different  in  their  natures,  and  the  latter  is  not  a  lower  grade  of,  or 
included  within  the  former. 

The  dictum  to  the  contrary,  in  Toe  v.  People,  49  HI.,  410,  is  overruled. 

Scott,  J.  It  is  very  clear  the  conviction  of  Keynolds  cannot 
be  sustained  under  the  present  indictment. 

Of  the  crime  of  larceny,  for  which  he  was  indicted  jointly 
with  others,  he  was  acquitted,  but,  the  principal  being  found 
guilty,  he  was  found  guilty  as  an  "accessory  after  the  fact." 
This  conviction  is  without  warrant  of  law. 

An  accessory  is  defined  in  the  statute  to  be  one  "  who  stands 
by  and  aids,  abets  or  assists,  or  who,  not  being  present  aiding, 
abetting  or  assisting,  hath  advised,  encouraged,  aided  or  abetted 
the  perpetration  of  crime."  One  thus  guilty  is  considered  a 
principal,  and  punished  accordingly. 

An  "  accessory  after  the  fact "  is  not  punished  under  our  stat- 
ute as  a  principal.  A  less  measure  of  punishment  is  provided. 
The  definition  given  in  the  statute,  as  well  as  at  common  law, 
makes  a  clear  distinction  in  the  offenses.  Under  our  law,  "  every 
one  not  standing  in  the  relation  of  husband  or  wife,  parent  or 
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child,  brother  or  sister,  to  the  offender,  who  knows  the  fact  that 
a  crime  has  been  committed,  and  conceals  it  from  the  magistrate, 
or  who  harbors,  conceals,  maintains  or  assists  any  principal  felon 
or  accessory  before  the  fact,  knowing  him  to  be  such,  shall  be 
deemed  an  accessory  after  the  fact." 

One  offense  defined  is  a  felony,  and  the  other  is  but  a  misde- 
meanor. Text  writers  record  it  from  the  old  books,  that  "  every 
treason  includes  a  misprision  of  treason,  and  every  felony  a  mis- 
prision of  felony,"  and  such  misprision  is  but  a  misdemeanor. 
It  has  been  definitely  declared  in  the  decisions  of  this  court,  as  in 
Ga/rpenter  v.  The  People,  4  Scam.,  197,  where  a  defendant  is  put 
upon  his  trial  for  a  crime  which  includes  an  offense  of  an  inferior 
degree,  he  may  be  acquitted  of  the  higher  offense  and  convicted 
of  the  lesser,  although  there  may  be  no  count  in  the  indictment 
specifically  charging  that  particular  offense.  Illustrations  are 
given  in  other  cases.  Where  the  crime  charged  is  murder,  the 
accused  may  be  convicted  of  manslaughter,  or  where  the  crime 
charged  is  rape,  the  conviction  may  be  for  attempt  to  commit  a 
rape.  The  principle  is,  the  graver  offense  necessarily  includes 
the  lesser,  and  proof  of  the  higher  crime  cannot  be  made  without 
proof  of  aU  that  which  it  includes.  But  this  rule  always  implies 
the  lesser  offense  is  included  in  the  higher  crime  with  which  the 
accused  is  specifically  charged,  and  if  it  is  not  a  constituent  ele- 
ment in  the  higher  crime  charged,  no  conviction  can  be  had. 
Carpenter  v.  The  People,  supra ,  Beckwith  v.  The  People,  20 
111.,  500. 

The  offense  of  which  an  "  accessory  after  the  fact "  may  be 
gailty  is  not  included,  nor  has  it  any  connection  with  the  princi- 
pal crime.  This  is  apparent  from  the  definitions  given,  both  in 
our  statute  and  in  the  common  law. 

The  one  cannot  be  committed  until  the  principal  offense  is 
an  accomplished  fact.  Persons  occupying  a  certain  relation  to 
the  offender  are  excluded  from  the  operation  of  the  statute. 
The  guilty  knowledge,  which  is  the  essence  of  the  offense,  comes 
lifter  the  principal  crime  is  committed^  and  of  course  they  can 
liave  no  connection  with  each  other.  But  no  better  test  need  be 
sought  than  the  fact  a  party  indicted  as  a  principal  and  acquitted, 
may  yet  be  indicted  as  an  "accessory  after  the  fact,"  or  if 
indicted  as  an  "  accessory  after  the  fact"  and  acquitted,  he  may 
be  indicted  as  a  principal,  and  the  reason  assigned  in  the  com- 
mon law  authorities  is,  "  they  are  offenses  of  several  natures." 
Vol.  II.— 31 
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Hence  a  conviction  for  one  is  no  bar  to  a  prosecution  for  the 
other.     Hale's  Pleas  of  Che  Grown,  vol.  1,  626. 

What  was  said  in  Yoe  v.  ThePeople,  49  111.,  410,  on  this  sub- 
ject, was  not  necessary  to  the  decision,  and  on  more  mature 
reflection  we  are  satisfied  it  was  not  correctly  stated. 

According  to  the  finding  of  the  Jury,  the  accused  did  not  par- 
ticipate in  the  principal  crime  for  which  he  was  indicted,  but  was 
found  guilty  of  a  misdemeanor  subsequently  committed,  with 
which  he  had  not  been  charged.  This  is  not  according  to  the  analo- 
gies of  the  laws.  Proof  of  the  principal  felony  does  not  prove 
nor  tend  to  prove  a  party  is  guilty  as  an  "  accessory  after  the 
fact." 

It  woxdd  be  a  most  illogical  conclusion.  As  at  common 
law,  so  under  our  statute,  they  are  "  offenses  of  several  natures." 
The  judgment  wiU  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


People  v.  Ah  Ling. 

(51  Cal.,  373.) 

Practice  :    Beasonable  doubt  —  Wrroneous  charge. 

It  Is  error  to  instruct  a  jury  that  "  if  the  evidence  is  such  that  a  man  of 
prudence  would  act  upon  it  in  his  own  affairs  of  the  greatest  importance, 
then  there  cannot  remain  a  reasonable  doubt  within  the  meaning  of  the 
law." 

"Wallace,  C.  J.  The  court  below,  after  instructing  the  jury 
that  the  defendants,  on  trial  upon  an  indictment  for  murder,  are 
presumed  to  be  innocent  until  proven  guilty  beyond  a  reasonable 
doubt,  proceeded  as  follows  :  "  A  reasonable  doubt  is  that  state 
of  a  case  which,  after  the  entire  comparison  and  consideration  of 
all  the  evidence,  leaves  the  minds  of  the  jurors  in  that  condition 
that  they  cannot  feel  an  abiding  conviction,  to  a  moral  certainty, 
of  the  truth  of  the  charge.  The  doubt  must  not  be  vague  and 
shadowy.  Absolute  certainty  is  rarely  attainable,  and  is  never 
required.  Jj  the  evidence  is  such  that  a  man  of  prudence  would 
act  upon  it  in  his  own  affairs  of  the  greatest  invporta/nce,  then 
there  ca/nnot  remain  a  reasonable  doubt  within  the  meaning  of 
the  loM."  The  defendants  excepted  to  so  much  of  the  instruc- 
tion as  is  italicized. 
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I  do  not  understand  the  attorney-general  to  claim,  in  'argument 
here,  that  the  latter  portion  of  the  instruction  can  be  supported. 
In  People  v.  Brannan,  47  Cal.,  96,  the  jury  had  been  told  that 
they  might  convict,  if  "satisfied  of  the  guilt  of  tlie  defenda/nt 
to  such  a  moral  certainty  as  would  influence  the  rmnds  of  the 
jv/ry  in,  the  importcmt  affairs  of  lifeP  We  held  the  instruction 
in  that  case  erroneous,  because  it  required  nothing  more  than  a 
mere  preponderance  of  evidence  to  work  a  conviction  of  the 
prisoner.  I  do  not  perceive  any  substantial  difference  between 
the  instruction  considered  in  that  case  and  the  one  under  consid- 
eration in  this  case,  and  the  views  we  then  expressed  upon  the 
point  I  think  decisive  of  this  appeal.  It  is  certainly  a  mistake 
to  say  that  there  cannot  remain  a  reasonable  doubt  when  even 
the  evidence  is  such  "  that  a  Tnan  of  prudence  would  act  wpon 
it  in  his  own  affairs  of  the  greatest  importance." 

"  Men  frequently  act  in  their  own  grave  and  important  con- 
cerns (said  the  coart  of  appeals  of  Kentucky)  without  a  firm 
conviction  that  the  conclusion  upon  which  they  proceed  to  act  is 
correct ;  but  having  deliberately  weighed  all  the  facts  and  cir- 
cumstances known  to  them,  they  form  a  conclusipn  upon  which 
they  proceed  to  act,  although  they  may  not  be  fully  convinced 
of  its  correctness.  But  this  degree  of  certainty  is  wholly  insuffi- 
cient to  authorize  a  verdict  of  guilty  in  a  criminal  case.  In  such 
a  case,  the  jury  should  be  fully  convinced  of  the  correctness  of 
their  conclusion  that  the  prisoner  was  guilty,  and  that  conviction 
ehould  be  so  clear  and  strong  as  to  exclude  from  their  minds  all 
reasonable  doubt  that  their  conclusion  was  correct : "  Ja7ie, 
«  Slave,  V.  ConvmonAcealth,  2  Metcalf,  30.  In  that  case  the 
jury  had  been  instructed  that  if  they  should  conclude,  from 
the  facts  and  circumstances  proven,  "  that  there  is  that  degree  of 
certainty  in  the  case,  that  they  would  act  on  it  in  their  own 
grave  and  important  concerns,  that  is  the  degree  of  certainty 
which  the  law  requires,  and  which  will  justify  and  warrant  them 
in  returning  a  verdict  of  guilty."  See,  also.  State  v.  Osca/r,  7 
Jones  K.,  K  C,  305. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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HosKiNs  V.  Peoplb. 

(84  111.,  87.) 

Pbacticb:    Becord  —  Plea. 

In  a  criminal  case  there  is  no  issue  formed,  and  can  be  no  valid  trial  until  the 
respondent  has  pleaded.  Where  a  conviction  has  been  had,  without  a 
plea  having  been  entered,  the  conviction  must  be  set  aside,  and  the  cause 
remanded,  with  directions  to  arraign  the  prisoner  and  proceed  to  a  new 
trial,  although  the  record  shows  that  prior  to  the  former  trial,  the  respond- 
ent waived  arraignment. 

Scott,  J.  Defendant  was  indicted,  at  the  August  term  of  the 
circuit  court  of  Marion  county,  for  larceny.  On  the  trial,  he 
was  found  guilty,  and  sentenced  to  the  penitentiary  for  a  period 
of  three  years. 

It  appears,  from  the  record,  that  defendant  "  waived  arraign- 
ment, copy  of  indictment,  list  of  jurors  and  witnesses,"  etc.,  but 
no  plea  of  any  kind  was  entered.  So  far  as  this  record  discloses 
no  plea  was  entered  before  the  accused  was  placed  on  trial.  On 
the  authority  of  the  former  decisions  of  this  court,  this  was 
error:  Johnson  v.  The  People,  22  111.,  314;  Yandt  v.  The 
People,  65  Id.,  372.  It  was  held  in  those  cases  that,  without  an 
issue  formed,  there  could  be  nothing  to  try,  and  the  party  con- 
victed could  not,  properly,  be  sentenced.  This  error  may  be 
cdrrected,  and  the  accused  may  be  arraigned  and  required  to  plead 
to  the  indictment  before  he  is  again  placed  on  trial. 

The  judgment  wiU  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Sheldokt,  0.  J.,  Beeesb,  J.,  and  Oeaig,  J.,  do  not  concur  in 
this  opinion.  The  record  shows  the  prisoner  expressly  waived 
an  arraignment,  which,  per  se,  includes  the  plea.  "We  think  the 
waiver  of  arraignment  was  a  waiver  of  the  formal  entry  of  a, 
plea  of  not  guilty.  The  prisoner  has  had  a  fair  trial  by  a  jury, 
and  was  adjudged  guilty.  The  entry  of  a  plea,  under  the  cir-. 
cumstaaces,  was  mere  form,  and  unnecessary.  If  objections  sol 
technical  as  this  are  to  prevail,  it  will  be  difficult  to  enforce  the; 
criminal  code.  The  prisoner  has  had  an  impartial  trial  by  a  jury 
of  the  vicinage,  on  a  good  indictment,  and  was  tried  in  the  ^ame 
manner,  and  asked  instructions,  as  though  a  plea  of  not  guilty 
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had  been  interposed.     We  perceive  no  ground  for  reversing  the 
judgment,  as  the  facts  proved  are  conclusive  against  him. 

Note.— See  State  v.  Oassady,  13  Kas.,  550  (S.  C,  1  Am.  Cr.  Kep.,  567). 
where  it  was  held  that  respondent  having  gone  to  trial  without  a  plea  could 
not  avail  himself  of  that  fact  after  verdict.  See,  also,  Qrigg  v.  People,  31 
Mich.,  471  (S.  C,  1  Am.  Cr.  Rep.,  602);  Msenman  v.  State,  49  Ind.,  530  (S.  C, 
1  Am.  Cr.  Rep.,  605);  Dcwis  v.  State,  38  Wis.,  487  (S.  C,  1  Am.  Cr.  Rep.,  606), 
in  harmony  with  the  decision  of  the  majority  of  the  court  in  this  case. 


Smfth  t.  State. 

(45  Md.,   49.) 

Practice:    Bepeal  of  km  pending  appeal. 

Where  the  law  under  which  the  respondent  is  indicted  is  repealed,  pending 
his  appeal  and  before  any  final  judgment  has  been  pronounced,  the  repeal 
of  the  law  abates  the  proceedings  and  no  judgment  can  be  pronounced. 

Stewaet,  J.  It  appears  that  since  the  trial  of  this  case  in  the 
circuit  court,  and  pending  this  appeal,  the  act  of  1876,  ch.  273, 
has  been  passed,  susperseding  the  act  of  1867,  ch.  390,  under 
■which  the  prosecution  was  instituted ;  the  conviction  of  the  appel- 
lant must  therefore  fail.  Whether  considered  as  an  amending 
or  repealing  statute,  section  55  of  the  Code  of  public  local  laws 
of  Anne  Arundel  county,  as  it  stood  at  the  time  of  the  prosecu- 
tion, has  been  abrogated  or  modified  in  important  particulars. 
There  is  no  law,  now  in  existence,  which  would  enable  the  court 
to  pronounce  judgment  upon  the  verdict. 

Pending  cases  are  not  excepted,  or  reserved,  in  the  repealing 
law  of  the  late  session. 

The  repeal  of  a  law  imposing  a  penalty  is,  of  itself,  a  remission 
of  the  penalty,  where  there  is  no  reservation.  A  party  cannot 
be  adjudged  guilty  after  the  law  under  which  he  may  have  been 
prosecuted  and  convicted  has  been  repealed,  although  the  ofEense 
may  have  been  committed  before  the  repeal. 

The  decision  of  the  court  must  be  in  accordance  with  the  law 
as  it  stands  at  the  time  of  the  final  judgment :  Keller  v.  State, 
12  Mo.,  322.  It  follows  that  the  indictment  and  proceeding  in 
this  case  must  be  quashed,  and  it  is  unnecessary  to  decide  upon 
the  point  made  and  noted  in  the  biU  of  exceptions. 

Indictment  quashed. 

Decided  1.5th  June.  1876. 
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State  v.  Thompson. 

(46  Iowa,   699.) 

Pkacticb:    Excessive  sentence. 

The  extreme  penalty  of  the  law  la  only  to  be  inflicted  in  the  most  aggravated 
cases.  In  this  case  the  trial  judge  having  imposed  the  extreme  penalty  of 
the  law,  in  a  case  which  was  manifestly  not  of  the  most  aggravated  char- 
acter, the  term  of  imprisonment  was  reduced  by  the  Supreme  Court  from 
ten  to  five  years. 

The  defendant  and  Caroline  Sheets  were  jointly  indicted  for 
the  crime  of  incest.  The  defendant  was  alone  tried,  was  fonnd 
guilty,  and  sentenced  to  be  confined  in  the  penitentiary  for  the 
period  of  ten  years.     Defendant  appeals. 

Day,  Ch.  J.  No  complaint  is  made  of  the  instructions  of  any 
ruling  upon  the  trial.  The  evidence  is  conflicting,  but  it  fairly 
sustains  the  verdict.  Indeed,  it  is  not  claimed  by  appellant  that 
there  is  such  a  want  of  evidence  that  we  would  be  justified  in 
disturbing  the  verdict. 

The  whole  purpose  of  the  appeal  seems  to  be  to  procure  a 
reduction  of  sentence.  We  are  asked  to  reduce  the  punishment 
to  imprisonment  for  eighteen  months  or  two  years.  The  crime  ' 
of  incest  is  a  very  revolting  and  disgusting  one,  and  society  very 
justly  demands  that  it  should  be  severely  punished.  Still,  this 
crime,  like  every  other,  has  its  grades  of  aggravation  and  enorm- 
ity. The  legislature,  recognizing  this  fact,  has  prescribed  that  the 
punishment  for  this  crime  shall  be  imprisonment  in  the  peniten- 
tiary for  a  term  not  exceeding  ten  years  and  not  less  than  one 
year,  intending  that  between  these  limits  of  one  and  ten  years 
the  court  pronouncing  sentence  shall  apportion  the  punishment 
to  the  circumstances  of  the  crime.  Caroline  Sheets,  with  whom 
the  crime  was  committed,  is  defendant's  step-daughter.  The 
defendant  married  Caroline's  mother  in  December,  1872.  The 
crime  charged  was  committed  about  two  years  thereafter.  The 
age  of  Caroline  dpes  not  appear,  but  she  is  the  mother  of  two 
bastard  children. 

The  evidence  does  not  show  that  any  seductive  arts  were 
employed.  The  defendant  and  Caroline  are  not  related  in  any 
degree  by  consanguinity.  It  must  be  admitted  that  much  more 
aggravated   cases  of   this  'crime   frequently   occur.      And   thh 
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admission,  we  think,  establishes  the  impropriety  of  imposing  the 
highest  penalty  of  the  law. 

If  Caroline  Sheets  had  been  defendant's  own  daughter,  or  his 
niece  even,  the  offense  would  have  been  a  greatly  aggravated 
one.  Yet  for  such  an  offense,  the  court  could  have  inflicted  no 
greater  punishment  than  has  been  imposed. 

In  view  of  these  facts,  whilst  we  cannot  regard  the  offense  so 
lightly  as  we  are  asked  to  do  by  defendant's  counsel,  still  we 
think  the  punishment  disproportionately  severe.  We  think  that 
an  imprisonment  in  the  penitentiary  for  the  period  of  five  years 
will  answer  all  the  just  purposes  of  punishment,  and  atone  to 
society  for  the  outrage  committed  upon  it,  so  far  as  such  atone- 
ment is  possible.  The  term  of  sentence  will  be  reduced  to  five 
years  from  the  date  of  incarceration. 

Thus  modified,  the  judgment  is  affirmed. 

Note. — In  considering  this  case,  it  must  be  borne  in  mind  that  the  code  in 
Iowa  prescribes  that  the  Supreme  Court  "may  aifirm,  reverse,  or  modify  the 
judgment,  and  render  such  judgment  as  tlie  district  court  should  have  ren- 
dered, and  may,  if  necessary  or  proper,  order  a  new  trial.  It  may  reduce  the 
punishment,  but  cannot  increase  it:"  Iowa  Code,  1873,  sec.  4538.  Without 
such  a  provision,  no  appellate  tribunal  has  ever  exercised  such  an  authority. 
The  case  is  valuable,  however,  everywhere,  as  illustrating  one  of  the  prin- 
ciples which  should  always  be  regarded  in  passing  sentence. 


State  v.  Dbivek. 

(78  N.  C.,433.) 

Pbacticb  :    Excessive  sentewx. 

The  constitutional  provision  that  "cruel  and  unusual  punishment  shall  not  be 
inflicted"  must  be  given  effect  by  the  courts;  and  where  the  trial  judge 
imposes  a  sentence  of  excessive  severity,  judgment  will  be  reversed  and 
the  cause  remanded  for  a  proper  sentence  to  be  imposed. 

On  a  conviction  for  assault  and  battery,  a  sentence  of  imprisonment  in  the 
county  jail  for  ^ve  years,  and  at  the  expiration  thereof  to  give  security 
with  sureties  in  the  sum  of  $500  to  keep  the  peace  for  five  years,  is  exces- 
sive and  erroneous. 

Keade,  J.  "  Excessive  bail  should  not  be  required,  nor  exces- 
sive fines  imposed,  nor  cruel  or  unusual  punishment  inflicted." 
Const.,  art.  1,  sec.  14.  This  is  a  provision  in  our  state  constitu- 
tion and  in  the  constitution  of  the  United  States,  and  is  a  copy 
of  the  English  bill  of  rights. 
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The  defendant  was  indicted  for  an  assault  and  battery  upon  his 
wife,  and  was  convicted  and  sentenced  to  imprisonment  in  the 
county  jail  for  the  space  of  five  years,  and  at  the  expiration 
thereof  to  give  security  to  keep  the  peace  for  five  years  in  the 
sum  of  $500  with  sureties.  Being  unable  from  poverty  to 
appeal,  he  files  his  petition  in  this  court  for  a  certiorari  to  bring 
up  the  case  for  review,  upon,  the  ground  that  the  sentence  was 
violative  of  the  constitution,  in  that  it  imposes  upon  him  "  cruel 
and  unusual  punishment." 

"We  have  no  information  of  the  particulars  of  the  charge 
against  him,  except  what  he  states  in  his  petition.  He  states 
that,  while  in  a  passion  and  under  the  influence  of  drink,  he 
whipped  his  wife  with  a  switch  with  such  severity  as  to  leave 
the  marks  for  two  or  three  weeks,  and  that  he  kicked  her  once, 
and  that  he  had  whipped  her  before,  but  not  with  the  same 
severity,  and  that  when  brought  to  trial  he  pleaded  guilty  and 
stibmitted.  Taking  that  statement  to  be  true,  it  would  seem 
that  he  is  a  bad  man,  and  not  likely  to  have  much  of  the  public 
sympathy,  and  it  is  not  unnatural  that  his  honor  should  have 
been  moved  to  some  severity  against  him.  But  still  there  are 
two  questions  for  us  to  determine :  first,  is  the  sentence  of  the  court 
unconstitutional ;  and,  second,  is  it  a  matter  which  we  can  review  ? 
In  State  v.  Miller,  75  IT.  C,  73,  which  was  an  assault  with 
intent  to  kill,  the  defendant  was  sentenced  to  five  years'  impris- 
onment in  the  county  jail.  A  new  trial  was  given  on  other 
grounds,  and  it  was  not  necessary  that  we  should  decide  whetlier 
the  punishment  was  lawful,  but  we  clearly  intimated  our  opinion 
that  it  was  not.  "We  stated  that  the  oldest  member  of  this  court 
did  not  remember  an  instance  where  any  person  had  been  impris- 
oned five  years  in  a  county  jail  for  any  crime  however  aggra- 
vated. And  no  instance  was  cited  at  the  bar,  in  the  argument  of 
that  case  or  this,  although  inquiry  was  made  of  the  bar,  of  such 
a  term  of  imprisonment. 

"We  have  examined  our  Eeviscd  Code,  which  was  prior  to  our 
penitentiary  system  and  to  our  constitution  of  1868,  when 
imprisonment  was  altogether  in  the  county  jails,  and,  unless  we 
have  inadvertently  overlooked  some  crime,  there  was  none  the 
punishment  whereof  was  for  so  long  a  time.  In  many  cases 
the  punishment  was  specified ;  in  others  it  was  not  to  be  less  than 
60  and  so ;  in  others  not  exceeding  so  and  so,  and  in  others  at 
the  discretion  of    the  court;   these  last  being  generally  small 
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offenses  where  it  was  not  usual  to  punish  much  ;  and  to  cover 
all  eases  of  felony  where  the  punishment  was  not  specific,  there 
was  the  following  provision :  "  Every  person  who  shall  here- 
after be  convicted  of  any  felony  for  which  no  specific  punish- 
ment shall  be  prescribed  by  statute,  and  which  is  now  allowed 
the  benefit  of  clergy,  shall  be  imprisoned  at  the  discretion  of 
the  court  not  exceeding  two  years ;  or  if  the  offense  be  infa- 
mous, the  court  may  also  sentence  the  convict  to  receive  one  or 
more  public  whippings,  to  stand  in  the  pillory,  or  pay  a  fine, 
regard  being  had  to  the  circumstances  of  each  case."  Revised 
Code,  ch.  34,  sec.  27.  And  in  regard  to  misdemeanors,  where 
the  punishment  was  not  specific,  they  were  to  be  punished  as  at 
common  law :     Revised  Code,  ch.  34,  sec.  120. 

So  it  appears  that  in  clergyable  felonies,  however  aggravated, 
imprisonment  was  limited  to  two  years  in  all  cases  where  the 
jiunishment  was  not  specific;  and  it  has  escaped  our  attention  if 
in  any  case  imprisonment  was  prescribed  exceeding  two  years, 
except  in  the  cases  of  embezzlement  by  the  state  treasurer  and 
in  counterfeiting  and  forgery,  where  it  might  be  three  years. 
It  would  seem  to  be  clear  that  what  is  greater  than  has  ever 
been  prescribed,  or  known  or  infiicted,  must  be  "  excessive,  cruel 
and  unusual."  • 

Now,  it  is  true,  our  terms  of  imprisonment  are  much  longer, 
but  they  are  in  the  penitentiary,  where  a  man  may  live  and  be 
made  useful ;  but  a  county  jail  is  a  close  prison,  where  life  is 
soon  in  jeopardy,  and  where  the  prisoner  is  not  only  useless,  but 
a  heavy  public  expense. 

Taking  it  to  be  that  the  sentence  is  unlawful,  is  it  subject  to 
review,  or  is  it  entvrel/y  discretionary  with  the  judge  below  ?  An 
unlawful,  unconstitutional  judgment  of  an  inferior  court,  affect- 
ing the  liberty  of  the  citizen,  not  the  subject  of  review  by  the 
court  of  appeals,  where  every  order  or  judgment  involving  a 
matter  of  law  or  legal  inference  is  reviewable !  There  cannot 
be  a  doubt  about  it.     There  is  no  such  anomaly. 

It  is  true  that  we  find  very  little  authority  about  it,  which  is 
probably  owing  to  the  fact  that  the  administration  of  our  crimi- 
nal law  is  so  uniformly  humane  that  there  is  seldom  occasion  for 
complaint.  Mr.  Justice  Story,  in  commenting  on  this  provision 
of  the  constitution  of  the  United  States,  says :  "  The  provision 
would  seem  to  be  wholly  unnecessary  in  a/ree  government,  since 
it  is  scarcely  possible  that  any  department  of  such  a  government 
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should  authorize  or  justify  such  atrocious  conduct.  It  was,  how- 
ever, adopted  as  an  admonition  to  all  departments  of  the  national 
government,  to  warn  them  against  such  violent  proceedings  as 
had  taken  place  in  England  in  the  arbitrary  reigns  of  the  Stuarts. 
In  those  times  a  demand  of  excessive  bail  was  often  made  against 
persons  who  were  odious  to  the  court  and  its  favorites,  and  on 
failure  to  procure  it  they  were  committed  to  prison.  Enormous 
fines  and  amercements  were  also  sometimes  imposed,  and  cruel  and 
vindictive  punishments  inflicted.  Upon  this  subject  Mr.  Justice 
Blackstone  has  wisely  remarked,  that  sanguinary  laws  are  a  bad 
symptom  of  the  distemper  of  any  state,  or  at  least  of  its  weak 
constitution  :"     2  Story's  Com.  on  Const.,  sec.  1896. 

It  is  true  that  there  never  has  been  anything  in  our  govern- 
ment, state  or  national,  to  provoke  such  provision,  yet  it  was 
thought  to  be  so  appropriate,  that  it  was  adopted  into  our  bill  of 
rights,  and  has  ever  been  preserved  in  our  fundamental  law,  as  a 
"  warning."  Nor  was  it  intended  to  warn  against  merely  erratic 
modes  of  punishment  or  torture,  but  applied  expressly  to  "  bail," 
"  fines  "  and  "  punishment."  And  the  earliest  application  of  the 
provision  in  England  was  in  1689,  the  first  year  after  the  adop- 
tion of  the  bill  of  rights  in  1688,  to  avoid  an  excessive  pecuniary 
fine  imposed  upon  Lord  Devonshire,  by  the  court  of  king's 
bench :  11  State  Trials,  1354.  His  lordship  committed  an  assault 
and  battery  on  Col.  Culpepper  in  "Whitehall,  and  was  tried  before 
the  king's  bench,  and  fined  thirty  thousand  pounds.  It  does  not 
appear  that  there  was  any  appeal,  but  the  case  was  considered  in 
the  house  of  lords,  and  is  very  valuable  for  what  was  said  and 
done.  There  were  three  objections  considered  by  the  house  of 
lords  to  the  judgment  of  the  king's  bench.  1.  That  it  was  a 
breach  of  privilege.  2.  That  the  fine  was  excessive.  3.  The 
commitment  till  paid.  The  judges  of  king's  bench  were  sum- 
moned before  the  house  of  lords  to  give  their  reasons.  The  law 
lords  were  asked  for  their  opinions,  and  after  full  consideration, 
the  house  of  lords  declared  "that  the  fine  of  thirty  thousand 
pounds  imposed  by  the  court  of  king's  bench,  upon  the  Earl  of 
Devon,  was  excessive  and  exorbitant,  against  Magna  Charta,  the 
common  right  of  the  subject  and  the  law  of  the  land."  In  the 
discussion,  it  was  said :  "  The  law,  for  the  most  part,  left  fines  to 
the  discretion  of  the  judges,  yet  it  is  to  be  such  discretion  as  is 
defined  by  my  Lord  Coke,  fol.  56,  '  disoretio  est  disaernere  per 
legem  quid  sit  juitum,^  not  to  proceed  according  to  their  own 
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will  and  private  affection,  for,  '  talis  diacreUo  disoretionem  con- 
/undit.'  So  the  question  is  not,  whether  the  judges  could  line 
my  Lord  Devonshire,  but  whether  they  have  kept  themselves 
within  the  bounds  and  limits  which  the  law  has  set  them." 

And  again  it  is  said,  in  the  same  case  :  "  It  is  so  very  evident 
as  not  to  be  made  a  question  whether,  in  those  things  which  are 
left  to  the  discretion  of  the  judges,  that  the  law  has  set  them 
bounds  and  limits  which,  as  God  says  to  the  waves  of  the  sea, 
'  Hitherto  shalt  thou  go,  and  no  farther.'  *  *  *  But  if  the  judge 
may  commit  the  party  to  prison  till  the  fine  be  paid,  and  withal 
set  so  great  a  fine  as  is  impossible  for  the  party  to  pay,  then  it 
will  depend  upon  the  judge's  pleasure  whether  he  shall  ever  have 
his  liberty,  and  thus  every  man's  liberty  is  wrested  out  of  the  dis- 
posal of  the  law,  and  is  stuck  under  the  girdle  of  the  judges." 

Thus  it  appears,  both  by  precedent  and  by  the  reason  of  the 
thing,  and  by  express  constitutional  provision,  that  there  is  a 
limit  to  the  power  of  the  judge  to  punish,  even  when  it  is 
expressly  left  to  his  discretion.  What  the  precise  limit  is,  can- 
not be  prescribed.  The  constitution  does  not  fix  it,  and  it  ought 
not  to  be  fixed.  It  ought  to  be  left  to  the  judge  who  infiicts  it, 
under  the  circumstances  of  each  case,  and  it  ought  not  to  be 
abused,  and  has  not  been  abused  (grossly)  in  a  century,  and  prob- 
ably will  not  be  in  a  century  to  come,  and  it  ought  not  to  be 
interfered  with,  except  in  a  case  like  the  present,  where  the  abuse 
is  palpable.  And  when  that  is  the  case,  then  the  sleeping  power 
of  the  constitution  must  be  waked  up  to  protect  the  oppressed 
citizen.  The  power  is  there,  not  so  much  to  draw  a  fine  line 
close  to  which  the  judges  may  come,  but  as  a  "  warning  "  to  keep 
them  clear  away  from  it. 

An  argument  against  the  power  to  review  is,  that  it  cannot  be 
made  practical,  for  we  cannot  fix  the  punishment,  but  must  send 
the  case  back  to  the  court  below  to  fix  the  punishment,  and  in 
that  case,  the  judge  below  may  abate  so  little  of  the  punishment 
as  to  amount  to  nothing.  The  judge  below  will  do  no  sucli 
thing.  Our  judges  do  not  act  capriciously.  We  are  to  suppose 
that  the  error  already  committed  was  inadvertent,  and  that  the 
judge  below  will  do  precisely  right.  If  the  contrai-y  could  be 
supposed,  it  would  be  easy  to  correct  a  future  error,  as  the  past 
is  corrected. 

Again,  it  is  said,  that  it  ought  to  be  left  to  the  pardoning 
power.     No,  it  ought  not.     The  judiciary  ought  to  bo  a  com- 
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plete  system,  capable  of  afEording  every  remedy  while  it  has  the 
subject  and  the  party  before  it.  After  these  have  passed  beyond 
its  action,  and  something  supervenes  to  make  it  necessary,  then 
the  pardoning  power  may  be  invoked,  and  seldom,  if  ever,  in 
any  other  case.  The  judiciary  ought  not  to  admit,  and  the  par- 
doning power  ought  not  to  suppose,  that  it  has  done  its  work 
imperfectly. 

In  Lord  Devonshire's  case  a  safe  rule  is  laid  down  by  which  to 
judge  of  the  reasonableness  of  punishment :  "  There  are  two 
things  which  have  been  heretofore  looked  upon  as  very  good 
guides  (1)  what  has  formerly  been  expressly  done  in  like  cases,  and 
(2)  for  the  want  of  such  particular  discretion,  then  to  consider 
that  which  comes  nearest  to  it."  If  these  rules  are  observed,  the 
punishment  will  be  such  as  is  "  usual,"  and,  therefore,  not 
"  excessive  "  or  "  cruel."  We  have  already  said  that  the  punish- 
ment in  this  case  is  not  only  "unusual,"  but  iinheard  of,  and 
that  it  is  "  cruel."  It  is,  therefore,  in  violation  of  the  constitu- 
tion, and  it  is  our  duty  so  to  declare  it. 

In  1868-69  the  legislature  passed  an  act  giving  to  justices  of 
the  peace  jurisdiction  of  assaults  and  batteries,  where  no  deadly 
weapon  was  used  and  no  serious  damage  done.  And,  again,  in 
1873-74,  the  same  jurisdiction  was  given  where  there  was  no 
intent  to  kill,  and  no  deadly  weapon  used  or  serious  damage 
done.  And  a  magistrate  could  not  punish  by  imprisonment 
exceeding  one  month.  In  the  case  before  us,  there  was  no  intent 
to  kill,  no  deadly  weapon,  and  no  serious  (in  the  sense  of  dan- 
gerous) damage  done.  That  would  seem  to  be  a  clear  expression 
of  the  legislative  will,  that  the  punishment  in  this  case  ought  not 
to  exceed  one  month's  imprisonment.  There  was  a  motion  here 
in  arrest  of  judgment.  But  that  cannot  be  allowed.  An  appeal 
in  a  criminal  case  vacates  the  judgment,  and  a  certiorari,  as  a 
substitute  for  an  appeal,  has  the  same  eflfect.  So  that  there  is  no 
judgment  below,  and  we  cannot  render  judgment  in  a  criminal 
case,  and  yet  the  verdict  of  guilty  stands  below,  and  the  verdict 
is  regular  and  proper,  and  there  must  be  a  judgment  upon  the 
verdict.  All  that  we  can  do  is  to  declare  that  there  is  error  in 
the  judgment  rendered,  and  have  our  decision  certified,  to  the 
end  that  the  proper  judgment  may  be  rendered  below  :  State  v. 
Cook,  Phil.,  535 ;  State  v.  Mannel,  4  Deo.  and  Bab.,  20. 

There  is  error.     This  will  be  certified. 

Per  oueiam.  Judgment  reversed. 
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McDonald  v.  State. 

C45  Md.,  90.) 

Practice:    Erroneous  sentence. 

An  appellate  court  on  reversing  a  judgment  because  the  sentence  imposed 
was  not  authorized  by  law,  has  no  power  to  impose  the  proper  sentence, 
or  to  remand  the  case  to  the  court  of  original  jurisdiction  for  that 
purpose. 

MiLLEE,  J.  The  plaintiff  in  error  was  indicted  for  murder, 
and  on  his  trial  was  found  guilty  of  manslaughter,  and  not  guilty 
of  murder.  Upon  this  verdict  the  criminal  court  of  Baltimore 
city,  in  which  he  was  tried,  pronounced  judgment,  sentencing 
him  to  ^^five  years  imprisonment  in  the  jail  of  Baltimore  city," 
and  this  judgment  is  brought  before  us  for  review,  by  writ  of 
error. 

The  punishment  prescribed  by  law  (act  of  1864,  ch.  39)  for  the 
crime  of  manslaughter  is  confinement  in  the  penitentiary  for  not 
more  than  ten  years,  or,  in  the  discretion  of  the  court,  a  fine  of 
not  more  than  five  hundred  dollars,  or  imprisonment  in  jail  for 
not  more  than  imo  yea/rs,  or  both  fine  and  imprisonment  in  jail. 
The  attorney-general  admits  that  through  inadvertence  a  sentence 
was  imposed  upon  the  prisoner  which  the  law  does  not  authorize, 
and  concedes,  upon  the  authority  of  Watkins  v.  The  State,  14 
Ind.,  412,  this  judgment  must  be  reversed.  That  is  undoubtedly 
so,  and  the  only  other  question  we  can  now  decide  is,  whether 
upon  such  reversal  this  court  has  the  power  to  impose  the  proper 
sentence,  or  to  remand  the  case  to  the  court  of  original  jurisdic- 
tion for  that  purpose.  In  the  absence  of  legislation  conferring 
that  authority  upon  this  court,  it  is  clear  it  has  no  power  to  do 
either  of  these  things.  In  Watkins  v.  The  State,  where  the  judg- 
ment was  reversed  for  a  similar  defect,  the  court  say,  "  the  effect 
of  the  reversal  for  error  in  the  judgment  itself,  is  properly  stated 
by  the  counsel  for  the  plaintiff  in  error  in  his  argument.  It 
defeats  all  former  proceedings  in  the  cause.  This  will  abund- 
antly appear  by  reference  to  the  following  authorities  cited  by 
him  on  this  point :  Chitty's  Cr.  Law,  755 ;  4  Bl.  Com.,  393 ; 
Hawkins,  book  second,  ch.  60,  sec.  19."  In  addition  to  these 
authorities  we  refer  to  several  more  recent  decisions  of  the  Eng- 
liflh  and  Irish  courts  upon  the  subject,  viz  :     E&e  v.  ElUs,  5 
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Barn,  and  Cress.,  395  ;  King  v.  Bwine,  7  Adol.  and  Ellis,  58 ; 
Silverside  v.  The  Queen,  2  Gale  and  Davison,  617 ;  and  Holland 
V.  The  Queen,  2  Jebb  and  Syme,  357.  In  each  of  these,  and 
especially  in  the  first  two,  it  was,  upon  full  review  of  all 
previous  decisions,  denied  that  a  court  of  error  had  any  power 
in  a  case  like  this,  either  to  remand  the  record  to  the  court 
below  for  the  proper  judgment,  or  itself  to  pronounce  such 
judgment  as  the  law  authorized,  and  Bex  v.  Kenworthy,  1 
Barn,  and  Cress.,  711,  which  was  cited  in  support  of  the  power 
to  remand,  is  there  shown  to  be  a  case  in  which  no  judgment 
had  in  fact  been  given,  and  it  was  therefore  remitted  back  to 
the  sessions  in  order  that  a  judgment  might  be  rendered.  In 
this'country  also,  the  decisions  wherever  the  question  has  arisen, 
are  almost  uniform  and  to  the  same  effect.  It  was  so  decided 
in  several  cases  by  the  Supreme  Court  of  Massachusetts,  and 
we  need  refer  only  to  Christiam  v.  The  Commonwealth,  5  Met., 
530.  After  these  decisions,  the  legislature  of  that  state  provided 
by  statute  that,  "whenever  a  final  judgment  in  any  criminal 
case  shall  be  reversed  by  the  supreme  judicial  court,  upon  a 
writ  of  error,  on  account  of  error  in  the  sentence,  the  court  may 
render  such  judgment  therein  as  should  have  been  rendered,  or 
may  remand  the  case  for  that  purpose  to  the  court  before  whom 
the  conviction  was  had,"  and  the  supreme  judicial  court  of  that 
state  has  since  acted  under  that  statute :  Jaoguins  v.  The  Com- 
monwealth, 9  Cush.,  279.  In  jN^ew  York  there  is  a  series  of 
cases  in  the  inferior  courts  to  the  like  effect,  and  in  Hatzky  v.  The 
People,  29  N.  T.,  124,  the  court  of  appeals  of  that  state  held  it 
to  be  settled  law  that,  but  for  the  authority  conferred  upon  that 
court  by  the  statute  of  1863,  it  would  have  no  power  on  reversal 
of  the  judgment  of  the  Supreme  Court  in  that  case  for  error  in 
the  judgment  itself,  either  to  pronounce  the  appropriate  judg- 
ment or  remit  the  record  to  the  oyer  and  terminer,  to  give  such 
judgment.  The  statute  referred  to  declared,  in  effect,  that  the 
appellate  court  shall  have  power  upon  any  writ  of  error,  when  it 
shall  appear  that  the  conviction  has  been  legal  and  regular,  to 
remit  the  record  to  the  court  in  which  such  conviction  was  had, 
to  pass  such  sentence  thereon  as  the  appellate  court  shall  direct. 
There  are  also  numerous  cases  in  other  states  where  the  same 
question  has  been  Incidentally  decided  in  the  same  way.  In  E» 
pa/rte  Lamge,  18  Wallace,  163,  the  judges  of  the  Supreme  Court 
of  the  United  States,  though  differing  upon  other  points,  agree 
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in  the  proposition  that,  apart  from  authority  conferred  by  the 
legislature,  appellate  tribunals  have  only  the  power  of  reversal 
where,  in  criminal  cases,  the  judgments  are  entire  and  not  such  as 
the  law  authorizes  to  be  imposed,  and  all  the  cases  on  the  subject 
are  collected  and  referred  to  in  the  dissenting  opinion  of  Mr. 
Justice  Clifford,  in  that  case.  We  have  been  able  to  find  but 
two  cases  which  are  in  even  seeming  conflict  with  the  great 
weight  -and  current  of  judicial  precedent  and  authority  on  this 
question. 

One  of  these  is  the  case  of  Kelh/  et  al.  v.  The  State,  3  Sm.  and 
Mar.,  578,  decided  by  the  high  court  of  errors  and  appeals  of 
Mississippi,  in  1844.  There  the  judgment  was  reversed  for  two 
reasons :  1st,  because  it  did  not  appear  in  the  record  that  the 
prisoners  were  personally  in  court  at  the  time  of  pronouncing 
the  sentence,  and,  2d,  because  the  sentence  did  not  set  forth  the 
time  from  which  the  imprisonment  was  to  date.  For  these  two 
errors,  say  the  court,  "  the  judgment  of  the  court  below  is 
reversed  without  disturbing  the  verdict,  and  the  cause  remanded 
with  directions  to  the  court  below  to  pronounce  its  judgment  in 
accordance  herewith,  having  first  duly  inquired  of  the  defend- 
ants whether  they  have  anything  further  to  urge  why  its  judg- 
ment should  not  then  be  pronounced."  No  question  was  made 
in  argument,  and  no  authority  is  referred  to  by  the  court,  in 
support  of  the  power  to  remand  thus  exercised,  and  this  has  led 
us  to  examine  the  statutes  of  that  state  as  to  the  powers  conferred 
on  its  appellate  court  at  that  time.  As  we  expected,  we  find 
(Hutchinson's  Code,  92Y,)  that  that  court  was  clothed  with  very 
full  authority  in  such  cases.  They  had  power,  upon  the  reversal 
of  any  judgment  or  sentence,  to  render  such  judgment  or  pass 
such  sentence  as  the  court  below  should  have  rendered  or  passed, 
and  the  power  to  remand  in  criminal  as  well  as  in  civil  cases, 
where  there  is  anything  uncertain  in  the  judgment  or  sentence, 
is  also  given  in  very  broad  and  general  terms.  "We  think,  there- 
fore, the  court  in  this  case  rested  their  action,  not  upon  the  sup- 
posed possession  of  any  inherent  or  common  law  powers  to  that 
end,  but  upon  statutory  authority  well  understood  and  recognized 
in  that  state. 

The  other  case  is  that  of  Beale  v.  The  Commonwealth,  1 
Oasey,  11,  decided  by  the  Supreme  Court  of  Pennsylvania,  in 
which  the  opinion  was  delivered  by  0.  J.  Lewis,  from  which 
Woodward,    J.,   dissented.     To  understand    what    weight,   as 


496  AMERICAN  CRIMINAL  REPORTS. 

authority,  justly  attaches  to  this  case,  we  must  first  look  to  the 
antecedent  decisions  and  legislation  on  this  subject  in  that  state. 
It  appears  that  in  the  course  of  the  argument  in  Drew  v.  The 
Commonwealth,  1  Whart.,  279,  which  took  place  in  1835,  Eogers, 
J.,  referred  to  a  recent  case,  in  which  he  said  the  Supreme  Court 
had  decided  that  where  the  indictment  was  good,  and  the  trial 
good,  that  court  would  do  what  the  court  below  would  do 
after  a  new  conviction,  viz.,  sentence  the  party  de  novo  and 
aright.  In  the  following  year,  1836,  the  legislatxire  gave  express 
power  to  the  court  "  to  examine  and  correct  any  and  aU  manner 
of  errors  of  the  justices,  magistrates  and  courts  of  the  common- 
wealth, in  the  process,  proceedings,  judgments  and  decress,  as 
well  in  criminal  as  in  civil  pleas  or  proceedings,  and  thereupon 
to  reverse,  modify,  or  affirm  such  judgments  and  decrees  or  pro- 
ceedings as  the  law  shall  direct."  After  tliis  came  the  case  of 
Daniels  v.  The  Commonwealth,  7  Barr.,  371,  in  which  the 
opinion  was  delivered  by  Eogers,  J.  In  that  case  this  statute  is 
set  out,  and  the  court  say  that  by  it,  "  in  addition  to  the  power  to 
reverse  or  affirm  heretofore  given,  we  have  authority  to  modify 
the  judgment — that  is,  to  change  its  form,  vary  or  quaKfy  it,  and 
this  as  well  in  criminal  as  in  civil  cases. 

It  would  certainly  be  better  if  the  court  had  power  also  to 
remit  the  record,  but  as  this  is  not  given  by  the  act  of  1836,  we 
must  examine  the  sentence,  and  do  right  and  justice  according 
to  circumstances,"  and,  accordingly,  acting  under  the  statute,  the 
court  struck  out  the  words  "hard  labor"  from  the  sentence, 
and  affirmed  it  in  other  respects.  It  appears  to  us  the  court  in 
that  case  clearly  decided  they  had  no  power  to  remand  the 
record,  and  that  their  only  power  to  modify  the  sentence  was 
derived  from  the  statute.  Then  comes  the  case  referred  to,  of 
Beale  v.  The  Commonwealth,  in  which  C.  J.  Lewis  says :  "  The 
doubts  which  formerly  existed  respecting  the  power  of  tlie 
Supreme  Court  upon  reversing  a  judgment  in  a  criminal  case, 
are  entirely  dissipated.  We  have  authorities  to  sliow  that  the 
Supreme  Court,  on  reversal  of  a  judgment  in  a  criminal  case, 
for  error  in  the  sentence,  has  power  to  pass  such  sentence  as  the 
court  below  ought  to  have  passed."  For  this  position,  Drew  v. 
The  Commonwealth,  and  Daniels  v.  The  Commonwealth,  are 
first  cited.  What  these  cases,  and  especially  the  latter,  decide, 
respecting  this  power,  and  whence  it  was  derived,  has  been 
stated.-     Two  other  cases.  Commonwealth  v.  Ellis,  11  Mass.,  465, 
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and  Kamje  v.  The  People,  8  Wend.,  211,  are  also  added  in  the 
same  citation.  These  we  have  examined,  but  are  unable  to  per- 
ceive that  thej  have  any  bearing  upon  the  propositions  stated. 
We  have  fully  shown  what  the  Massachusetts  and  New  York 
decisions  on  the  question  under  consideration  actually  are,  and,  as 
respects  them,  there  can,  we  think,  be  no  doubt.  He  then  says : 
"  It  has  also  the  power  to  award  a  procedendo  in  a  criminal 
case."  For  this,  Rex  v.  Kenworthy,  1  B.  and  C,  711,  is  cited, 
and  that  case  the  subsequent  English  decisions  have  declared  was 
one  in  which  no  judgment  was  rendered  in  the  court  of  original 
jurisdiction.  That  case  is,  therefore,  no  authority  for  the  posi- 
tion that  a  procedendo  can  be  ordered  after  a  reversal  of  a  judg- 
ment in  a  criminal  case,  for  error  in  the  sentence  itself.  He 
then  adds,  "  and  it  may,  in  its  discretion,  remit  the  record,  with 
orders  to  proceed  on  the  indictment  after  the  reversal  of  an  erro- 
neous judgment."  For  this,  Commonwealth  v.  MoKisson,  8 
Serg.  and  E.,  442,  and  Commonwealth  v.  Church,  1  Burr.,  110, 
are  cited.  These  were  eases  brought  up  by  the  state,  from  judg- 
ments quashing  the  indictments,  and  the  court  reversed  the 
quashing  orders,  sustained  the  indictments,  and  remanded  the 
cases  to  the  circuits,  that  the  parties  might  be  tried  under  them. 
There  the  parties  had  never  been  tried,  and  no  judgments  had 
ever  been  pronounced  against  them.  If  nothing  more  was 
meant  to  be  asserted  by  the  proposition  than  was  decided  in 
these  cases,  we  have  no  occasion  to  quarrel  with  it.  A  large 
number  of  cases  in  this  and  other  states  might  be  cited  to  the 
same  effect.  But  he  then  says:  "The  act  of  16th  of  June, 
1836,  conferred  no  new  powers  in  this  respect.  It  was  designed 
to  remove  doubts  which  had  arisen  in  consequence  of  conflicting 
decisions."  If,  however,  the  court,  in  Daniels  v.  The  Comm,on- 
wealth,  did  not  decide  that  this  act  conferred  a  new  power  upon 
the  court  as  to  their  control  over  judgments  in  criminal  cases, 
they  were  certainly  unfortunate  in  the  language  they  there  use, 
or  we  are  unfortunate  in  being  unable  to  comprehend  it.  Nor 
have  we  been  able  to  find  in  the  published  reports  any  anterior 
conflicting  decisions  from  which  doubts,  as  to  the  power  of  the 
court  in  such  cases,  would  have  arisen.  We  may  have  over- 
looked them,  or  the  reference  may  be  to  some  unreported  and 
unpublished  decisions  of  that  character.  But  certain  it  is  that, 
neither  in  the  title,  preamble  nor  other  parts  of  this  act,  is  there 
any  reference  to  such  doubts  or  conflicting  decisions.  Such 
Vol.  II.— 33 
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reference  or  recital  is  frequently,  if  not  usually,  made  in  statutes 
passed  for  such  purposes.  The  learned  chief  justice,  for  whose 
abilities  and  well  earned  reputation  we  have  gi-cat  respect,  then 
proceeds  thus : 

"  The  common  law  embodies  in  itself  sufficient  reason  and 
common  sense  to  reject  the  monstrous  doctrine,  that  a  prisoner 
whose  guilt  is  established  by  a  regular  verdict,  is  to  escape  pun- 
ishment altogether  because  the  court  committed  an  error  in  pass- 
ing the  sentence.  If  this  court  sanctioned  such  a  rule  it  would 
fail  to  perform  the  chief  duty  for  which  it  was  established.  Our 
duty  is  to  correct  errors  and  to  minister  justice.  But  such  a 
course  would  perpetuate  error  and  produce  the  most  intolerable 
injustice." 

But  to  these  propositions  we  cannot  yield  assent.  No  such 
doctrines  have  ever  been  announced  by  the  tribunals  that  for  cen- 
turies have  made,  interpreted  and  administered  the  common  law. 
On  the  contrary,  the  courts  of  England,  in  administering  justice 
in  criminal  cases  have,  save  in  rare  and  exceptional  instances, 
been  watchful  of  the  liberties  of  the  subjects,  and  have  taken 
care  they  should  not  be  oppressed  by  the  crown.  Their  doctrine 
has  been  that  men  must  be  punished  according  to  the  law  of  the 
land,  and  that  to  punish  them  otherwise  is  tyranny.  It  would, 
we  think,  be  a  startling  novelty  to  the  great  judges  of  the  Eng-  . 
lish  courts,  to  be  told  that  it  is  monstrous  and  intolerable  that  a 
party  should  escape  punishment,  who  has  been  duly  convicted  of 
crime,  but  upon  whom  a  sentence  has  been  imposed  which  the 
law  does  not  authorize.  From  the  many  cases  wherein  they  have 
made  decisions  that  have  led  to  that  result,  we  infer  they  ha\e 
regarded  such  escapes  as  less  fraught  with  evil  consequences  than 
for  courts  to  attempt  to  usurp  authority,  in  order  to  inflict  pun- 
ishments. The  decision  which  we  have  thus  examined  at  length 
is,  in  our  judgment,  exceptional,  and  in  conflict  with  the  whole 
current  of  authorities,  both  in  England  and  in  this  country. 
We  cannot  adopt  or  follow  it,  and  shall  not  exercise  any  such 
powers  unless  they  are  conferred  upon  this  court  by  the  legisla- 
ture. Is  there  any  law  which  has  given  this  court  the  power  to 
pass  a  proper  sentence  in  this  case,  or  to  remand  it  to  the  crimi- 
nal court  for  that  purpose  ?  We  know  of  none.  The  fourteenth 
and  sixteenth  sections,  of  article  five  of  the  Code,  have  no  appli- 
cation to  such  cases.  They  give  the  court  no  power  to  modify 
criminal  sentences,  or  to  direct  them  to  be  modified  by  the  infe- 
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rior  courts.  The  same  provisions  were  in  force  when  Watkins 
<v.  The  State  was  decided,  and  in  that  case  this  question  was  fully 
argued.  The  reversal  of  that  judgment  without  a  procedendo  is 
conclusive  of  it.  "Whether  the  plaintiff  in  error,  by  thus  request- 
ing and  obtaining  his  discharge  from  this  indictment,  has  waived 
the  protection  which  the  law  provides  against  a  second  jeopardy, 
so  that  he  can  be  re-indicted  and  retried  on  the  same  charge,  as 
has  been  suggested  by  some  jurists  and  text  writers,  is  a  question 
we  are  not  now  at  liberty  to  decide.  It  has  not  been  argued 
on  either  side  by  counsel,  and  we  should  be  stepping  far  beyond 
the  line  of  duty,  if  not  committing  a  grave  impropriety,  in  now 
expressing  any  opinion  upon  it.  We  can  only  say,  with  0.  J. 
Shaw,  in  Christian  v.  The  Commonwealth;  that,  "whatever 
■other  remedy  the  state  may  have,  it  is  not  competent  for  this 
court  to  pass  a  new  sentence  upon  this  prisoner,  nor  to  remit  the 
case  to  the  criminal  court."  Our  power  is  limited  to  a  simple 
reversal  of  the  judgment. 

Judgment  reversed. 
Decided  June  16th,  1876. 


Commonwealth  v.  Foster. 

(123  Mass.,  317.) 
Pbacticb  :    Mroneous  sentence. 


An  indictment  contained  four  counts,  and  a  general  verdict  of  guilty  was 
returned.  The  court  sentenced  the  defendant  on  the  first  two  counts, 
and  made  no  order  continuing  the  case  for  sentence  on  the  other  counts. 
Afterwards,  and  at  a  subsequent  term,  the  judgment  not  having  been 
reversed,  and  the  defendant,  being  imprisoned  under  it,  was  brought  from 
prison  on  a  habeas  corpus  and  a  fresh  sentence  inrposed  on  him  for  the 
ofEense  charged  in  the  third  count:  Held,  that  the  last  sentence  was  erro- 
neous and  void.  There  can  be  but  one  judgment  upon  an  indictment, 
and  consequently  a  judgment  and  sentence  upon  one  count  definitely  and 
conclusively  disposes  of  the  whole  indictment,  and  operates  as  an  acquit- 
tal upon,  or  discontinuance  of  the  other  counts. 

Geay,  C.  J.  At  the  February  term,  1873,  of  the  superior 
court  in  Suffolk,  the  defendant  was  indicted  in  four  counts, 
appearing  upon  the  face  of  the  indictment  to  be  for  distinct 
offenses,  and  each  of  which  charged  him  with  uttering  and  pub- 
lishing as  true  a  false,  forged  and  counterfeit  promissory  note. 
The  notes  described  in  the  first,  second  and  fourth  counts  were 
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payable  to  the  order  of  the  respective  makers,  and  were  not 
alleged  to  be  indorsed  by  thera.  The  note  described  in  the  third 
count  was  payable  to  the  order  of  the  defendant,  and  no  objec- 
tion is  made  to  the  sufficiency  of  that  count.  The  defendant 
pleaded  not  guilty,  and  the  jury  returned  a  general  verdict  of 
guilty.  Exceptions  alleged  by  the  defendant  to  the  rulings  at 
the  trial,  not  affecting  the  validity  of  the  indictment,  were  over- 
ruled by  this  court  in  November,  1873 :  Commonwealth  v.  Fos- 
ter, 114  Mass.,  311. 

At  December  term,  1873;  of  the  superior  court,  to  which  the 
indictment  had  been  continued,  the  defendant  was  sentenced  upon 
the  first  count  to  imprisonment  in  the  state  prison  for  five  years, 
and  upon  the  second  count  to  a  like  imprisonment  for  five  years,, 
to  take  effect  after  the  expiration  of  his  sentence  upon  the  first 
count,  and  to  stand  committed  until  removed  in  pursuance  of  his 
sentence.  Upon  that  judgment  and  sentence,  the  defendant,  in 
June,  1876,  sued  out  a  writ  of  error,  returnable  at  the  Septem- 
ber term,  1876,  of  this  court.  The  attorney-general  pleaded  in 
nullo  est  erratimi,  but  now  admits  that  that  judgment  is  errone- 
ous and  must  be  reversed.  See  Gommionwedlih  v.  Dallinger,  118- 
Mass.,  439.  At  the  December  term,  1876,  of  the  superior  court, 
the  indictment  was  brought  forward  by  order  of  the  court,  upon 
motion  of  the  district  attorney,  and  was  continued  to  the  January  • 
term,  1877,  when  the  defendant  was  brought  by  writ  of  habeas 
corpus  from  the  state  prison,  and,  being  set  at  the  bar  to  receive 
sentence  upon  the  third  count,  moved  in  arrest  of  judgment 
that,  it  appearing  by  the  record  that  judgment  had  been  entered! 
upon  this  indictment  at  the  December  term,  1873,  and  the 
defendant  had  been  thereby  sentenced  to  imprisonment  in  the 
state  prison,  and  was  now  serving  out  such  sentence  therein,  and 
the  judgment  had  not  been  reversed,  although  a  writ  of  error  to 
reverse  it  was  pending,  the  court  could  not  enter  up  any  new 
judgment  on  the  same  indictment.  The  court  overruled  this 
motion,  and  passed  sentence  on  the  defendant,  upon  the  third 
count,  of  imprisonment  in  the  state  prison  for  six  years  and  nine 
months,  to  take  effect  after  the  expiration  of  the  sentence  passed 
upon  the  first  and  second  counts.  To  this  ruling  and  sentence 
the  defendant  alleged  exceptions.  The  records  of  the  superior 
court  show  no  other  order  relating  to  this  case.  But  the  usual 
general  order  was  made  at  the  end  of  the  December  term,  1873, 
and  of  each  succeeding  term  down  to  December,  1876,  "  that  all 
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matters  and  things  not  acted  upon  stand  continued,  judgment  is 
entered  up  and  the  court  is  adjourned  without  day." 

By  our  law,  several  offenses  of  the  same  general  nature,  and 
punishable  in  the  same  manner,  may  be  joined  in  one  indict- 
ment ;  and,  in  case  of  a  general  verdict  of  guilty  upon  all  tlie 
•counts,  the  sentence  may  be  either  entire  upon  the  whole  indict- 
ment, or  distinct  upon  each  count,  and  to  take  effect  upon  the 
expiration  of  a  previous  sentence,  and  a  defect  in  one  count  does 
not  in'^alidate  the  sentence  upon  others :  JossVyn  v.  Common- 
wealth, 6  Met.,  236 ;  Kite  v.  Commonwealth,  11  Met.,  581 ; 
Commonwealth  v.  Costello,  120  Mass.,  358 ;  Commonwealth  v. 
Brown,  121  Mass.,  69.  This  case  presents  the  question,  whether 
a  defendant,  who  has  been  found  guilty  generally  upon  an  indict- 
ment containing  several  counts  for  distinct  offenses,  and  has  been 
sentenced,  on  some  of  the  counts,  to  imprisonment,  and  has  been 
imprisoned  under  such  sentence,  can,  at  a  subsequent  term,  be 
brought  up  and  sentenced  anew  upon  another  count  in  the  same 
indictment. 

No  precedent  in  support  of  this  mode  of  proceeding  in  a  crim- 
inal case  has  been  produced.  It  was  contended,  in  the  learned 
argument  for  the  commonwealth,  that  there  is  no  distinction  in 
this  respect  between  criminal  and  civil  cases ;  and  that  in  a  civil 
action,  if  the  declaration  contains  two  counts  for  distinct  causes, 
judgment  may  be  rendered  upon  one,  and  a  writ  of  error  sued 
out  upon  such  judgment,  and  the  matter  of  the  other  count  be 
afterward  tried  and  determined,  and  judgment  rendered  upon  it. 
Keference  was  made  to  two  early  English  cases,  which,  upon 
examination,  do  not  appear  to  us  to  establish  any  such  general 
rule. 

In  the  first  of  those  cases,  in  the  36th  year  of  Henry  VI.,  on  a 
writ  of  entry  sur  disseisin  in  the  common  bench,  to  recover  cer- 
tain land  and  rent,  the  issue  as  to  the  land  was  tried  and  found 
for  the  demandant,  and,  while  the  rent  yet  depended  in  plea,  tlie 
demandant  had  judgment  to  recover  the  land  and  damages  there- 
for, and  prayed  for  a  ^fieri  facias,  returnable  presently,  and  had 
it,  and  the  sheriff  returned  j?eW/ec*.  "  Littleton  prayed  that  the 
moneys  might  be  delivered  to  the  defendant,  and  that  he  might 
have  a  supersedeas  to  the  sheriff  until  the  plea  be  determined^ 
for  before  that  the  plea  be  wholly  determined  he  cannot  have  a 
writ  of  error,  because  it  is  one  original."  Prisot,  C.  J.,  said : 
'■'■  In  debt  against  two  by  divers  prfsecipee,  if  there  be  error  in  ;i 
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judgment  against  the  one,  he  shall  have  a  writ  of  error,  and  yet 
the  original  is  here ;  for,  in  those  originals,  in  which  there  are 
divers  counts,  and  there  is  error  against  the  one,  he  shall  have  a 
writ  of  error  and  the  record  of  his  count,  and  the  plea  shall  b& 
severed  from  the  original  and  removed  into  the  king's  bench^ 
and  yet  the  original  remains  here.  But  where  there  is  one 
oi-iginal  and  one  count,  he  cannot  have  a  writ  of  error,  for  the 
writ  and  the  record  cannot  be  in  the  king's  bench  and  also  here. 
But  bring  us  a  special  writ  of  error,  if  you  will,  and  we  will 
advise,  when  we  see  the  writ,  whether  it  shall  be  allowed  or 
no : "     Fitz.  Ab.,  Fieri  Facias,  PL,  3. 

Of  that  case  it  is  to  be  observed :  1st.  The  opinion  of  the 
court,  upon  the  question  whether  the  tenant  should  seek  relief 
from  the  judgment  and  execution  for  the  land  and  damages,  by 
a  supersedeas  of  proceedings  until  the  matter  of  the  rent  should 
be  determined,  or  by  suing  out  a  writ  of  error  immediately,  was 
reserved  until  a  special  writ  of  error  should  be  presented.  2d. 
The  dictum,  as  to  "  debt  against  two  by  divers  praecipes  "  had 
in  view  the  case  of  several  praecipes  against  different  persons  for 
different  claims,  which,  though  apparently  permitted  by  the 
practice  of  that  time  to  be  joined  in  one  original  writ,  were 
really  equivalent  to  two  originals,  and  were  so  regarded :  Reg. 
Brev.,  139,  a;  Vin.  Ab.  Precipe,  quod  reddat,  F.  PL,  6,  7; 
Oom.  Dig.  Pleader,  3  B.,  7 ;  as  in  the  case  in  which  our  practice 
act  allows  parties  having  different  liabilities  upon  one  written 
contract  to  be  joined  in  one  action,  with  several  counts  and  sev- 
eral judgments :  Gen.  Sts.,  c.  129,  sec.  4 ;  Eawkes  v.  Phillips, 
7  Gray,  284;  Wamesit  Bank  v.  Buttrick,  11  Gray,  387;  Colt  v. 
Learned,  118  Mass.,  380.  3d.  In  the  same  court,  two  years 
earlier,  on  a  quare  impedit  against  the  bishop,  the  pretended 
patron  and  his  clerk,  on  which,  before  the  plea  of  the  bishop  was 
determined,  judgment  was  given  against  the  others,  and  they 
undertook  to  sue  out  a  writ  of  error,  the  opinion  of  the  court  is 
thus  reported : 

"  Prisot  et  tota  curia.  It  cannot  be ;  for  a  writ  of  error  recites 
all  those  names  which  are  party  to  the  original  writ,  and  then  it 
says,  et  si  Judicium  inde  redditum  fuerit  tunc  recordum  illud 
habeaHs;  wherefore,  that  proves  that  it  cannot  be  removed 
before  that  the  whole  matter  be  determined :  "  34  Hen.  VI.,  11,. 
38,  41 ;  S.  0.  Fitz.  Ab.  Error,  PL,  35.  The  other  case  relied 
on  by  the  commonwealth  was  decided  in  the  17th  year  of  James 
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I.,  and  was  a  quo  warranto  brought  against  Cusack  and  other 
aldermen  of  Dublin,  pretending  to  be  a  corporation,  and  to  have 
certain  special  privileges. 

The  court  of  king's  bench  in  Ireland,  as  to  the  special  privi- 
leges, gave  judgment  of  seizure,  ouster  and  fine ;  and,  as  to  the 
question  of  corporation,  curia  advisare  vuU.  The  defendants 
brought  the  ease,  on  writ  of  error,  to  the  king's  bench  in  Eng- 
land :  Case  of  the  Corporation  of  Dvhlin,  Palmer,  1.  At  the 
first  argument,  Montagu,  C.  J.,  said  :  "They  ought  not  to  have 
given  judgment  for  any  part  until  they  were  advised  of  the 
whole,  for  a  judgment  ought  not  to  be  given  by  parcels;"  and 
Doddridge,  J.,  "as  to  that,  held  that,  inasmuch  as  a  complete 
judgment  for  this  cause  is  not  yet  given,  therefore  the  record  is 
not  removed,  for  the  writ  of  error  is  si  judicium  redditum  est, 
which  must  be  intended  a  complete  judgment : "  S.  C,  nom., 
Le  Roy  v.  Cusache,  2  Eol.  R.,  113,  116.  But  the  court  after- 
wards decided  that  the  writ  of  error  was  well  brought,  and, 
being  of  opinion  that  there  was  no  error,  afiirmed  the  judgment : 
Palmer,  5,  9 ;  2  Eol.  P.,  125. 

These  reports  contain  some  oiiter  dicta  that  the  court  below 
might  afterwards  render  judgment  upon  the  matter  not  disposed 
of ;  but  the  only  point  adjudged,  as  best  stated  in  another  report 
of  the  case,  in  Chief  Justice  Treby's  notes  to  Dyer's  Peports 
(which,  as  observed  by  BuUer,  J.,  in  Milward  v.  Thatcher,  2 
T.  P.,  81,  84,  are  good  authority),  was  "  that  the  writ  of  error 
was  well  brought,  for  the  judgment  is  quod  capiatic/r  pro  fine, 
by  which  they  shall  be  imprisoned ;  and  if  they  shall  not  have  a 
writ  of  error,  they  will  be  without  remedy : "  The  King  v. 
Fraternity  of  Dublin,  Dyer,  291,  i.  Note.  There  can  be  no 
doubt  that  any  judgment,  on  which  a  person  is  liable,  and  is,  in 
fact,  imprisoned,  is  such  a  final  judgment  as  to  entitle  him  to 
sue  out  a  writ  of  error :     Bryan  v.  Bates,  12  Allen,  201,  207. 

Lord  Coke  treated  the  case  of  a  judgment,  under  which  a  per- 
son suffers  immediate  loss  or  injury,  as  well  as  that  of  a  judg- 
ment upon  one  of  two  several  praecipes,  as  exceptions,  depend- 
ing upon  the  peculiar  circumstances,  to  the  general  rule  that  a 
writ  of  error  will  not  lie  until  the  whole  case  is  determined : 
Metcalfis  Case,  11  Pep.,  38  a,  39  a,  41  a ;  S.  C,  nom..  Wood 
V.  Medcalfe,  1  Pol.  P.,  84,  85;  Metcalf  v.  Wood,  Cro.  Jac, 
356.  We  have  not  been  able  to  find  any  English  case  within  the 
last  two  centuries,  in  which  a  writ  of  error  has  been  maintained 
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in  a  civil  action,  before  all  the  counts  were  disposed  of.  On  the 
contrary,  it  seems  to  be  now  established,  that  a  writ  of  error  can- 
not be  brought  by  the  defendant,  before  judgment  upon  all  the 
counts ;  nor  by  the  plaintiff,  until  all  the  pleas  have  been  dis- 
posed of,  even  if  there  has  been  judgment  for  the  defendant 
upon  a  plea  which  goes  to  the  whole  cause  of  action  :  Samuel  v. 
Indin,  6  East.,  333  ;  Beckham  v.  Knight,  7  Scott,  346  ;  S.  C,  7 
Dowl.,  409 ;  Tolson  v.  Kuye,  6  Man.  and  Gr.,  536 ;  S.  C,  7 
Scott  N.  E.,  222. 

In  this  commonwealth,  if  a  declaration  contains  several  counts 
for  distinct  causes  of  action,  and  the  jury  return  a  verdict  upon 
one  and  disagree  as  to  the  others,  final  judgment  is  not  rendered, 
nor  can  the  rulings  upon  the  first  count  be  revised  by  appeal  or 
bill  of  exceptions,  until  the  other  counts  have  been  disposed  of  : 
JIall  V.  Briggs,  18  Pick.,  503 ;  Case  v.  Zadd,  2  Allen,  130 ; 
Ewrding  v.  Pratt,  119  Mass.,  188.  To  the  same  effect  are 
Beef  V.  MoGraw,  21  Wend.,  667,  and  United  States  v.  Girault, 
11  How.,  22,  32. 

Under  a  statute  allowing  the  government  to  sue  out  a  writ  of 
error  "  to  review  any  judgment  rendered  in  favor  of  any  defend- 
ant upon  any  indictment,"  except  in  case  of  his  acquittal  by  the 
jury,  it  was  held  by  the  court  of  appeals  of  the  state  of  New 
York,  that  a  writ  of  error  could  not  be  brought  on  a  judgment 
in  favor  of  the  defendant  upon  a  demurrer  to  one  count,  while 
an  issue  of  fact  upon  another  count  was  stiU  pending :  Beojple 
V.  Merrill,  4  Kernan,  74. 

By  the  law  of  England  and  of  this  commonwealth,  when  a 
verdict  of  guilty  has  been  returned  upon  one  count  of  an  indict- 
ment, the  defendant  may  be  lawfully  sentenced  thereon,  although 
no  verdict  has  been  returned  upon  another  count :  Latham  v. 
The  Queen,  5  B.  and  S.,  635 ;  S.  C,  9,  Cox  C.  C,  516 ;  Edger- 
ton  V.  Commonwealth,  5  Allen,  514.  In  Latham  v.  The  Queen, 
it  was  indeed  said  that  the  counts  were,  to  all  intents  and  pur- 
poses, separate  indictments,  and  the  defendant  might  afterwards 
be  tried  on  the  second  coimt ;  but  this  point  was  not  before  the 
court.  On  the  other  hand,  in  Edgerton  v.  Commonwealth,  this 
court  was  of  opinion  that  there  could  be  only  one  judgment 
upon  the  indictment,  and  that  consequently  a  judgment  and 
sentence  upon  one  count  definitely  and  conclusively  disposed  of 
the  whole  indictment,  and  operated  as  an  acquittal  upon,  or  dis- 
continuance of,  the  other  count.     And  the  same  view  has  been 
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affirmed  by  decisions  in  other  st<ates :  Oiieuther  v.  People,  24 
N.  T.,  100;  Girts  V.  Commonwealth  22  Pcnn.  St.,  351;  Wein- 
zorpfiin  v.  State,  7  Blaclif.,  186  ;  Stolts  v.  People,  i  Scam.,  168  ; 
State  V.  Hill,  30  "Wis.,  416;  JTink  v.  Commonwealth,  9  Leigh, 
627 ;  JVaiors  v.  State,  6  Ala.,  200 ;  Morris  v.  State,  8  Sm.  and 
Marsh,  762. 

"We  have  no  doubt  that  this  is  the  true  view,  and  that  tlie 
same  principle  applies  to  a  case  in  which  a  verdict  of  guilty  is 
returned  upon  all  tlie  counts,  and  sentence  is  passed  upon  some 
of  them — especially  where,  as  in  the  present  case,  all  the  counts 
are  against  the  same  person,  and  no  special  order  is  made  at  the 
term  at  which  the  judgment  is  rendered,  continuing  the  case  for 
further  proceedings.  The  sentence  upon  the  first  two  counts, 
though  erroneous  and  liable  to  be  reversed  by  writ  of  error,  yet, 
having  been  rendered  by  a  court  which  had  jurisdiction  of  the 
]iarty  and  of  the  offense,  on  a  verdict  returned  in  due  form,  was 
not  absolutely  void :  Commonwealth  v.  Lord,  3  Met.,  328 : 
Kitev.  GoTnmonwealth,  11  Met.,  581,  585;  Ex  parte  Lange,  18 
"Wall.,  163,  174.  The  sentence  might  have  been  amended  at  the 
same  term,  and  before  any  had  been  done  in  execution  thereof ; 
Com/monioealth  v.  Weymouth,  2  Allen,  144.  But  after  the 
defendant  had  been  imprisoned  under  it,  and  the  term  had  been 
adjourned  without  day,  the  court  could  not  amend  it,  or  set  it 
aside  and  impose  a  new  sentence  instead:  Pex  v.  Fletcher, 
Russ.  and  Ry.,  58 ;  Brown  v.  Pice,  57  Maine,  55 ;  Common- 
wealth V.  Mayloy,  57  Penn.  St.,  291 ;  Ms  parte  Lange,  above 
cited.  This  is  not  like  a  case  in  which  the  indictment  has  been 
ordered  by  the  court  to  be  laid  on  file,  without  any  judgment 
against  the  defendant,  as  in  Com/monwealth  v.  Dowdicarils  Bail, 
115  Mass.,  133.  The  result  is,  that  it  was  not  in  the  power  of 
the  superior  court,  after  having  rendered  one  judgment  and  sen- 
tence against  the  defendant,  upon  which  he  had  been  since 
imprisoned,  to  order,  at  a  subsequent  term,  that  the  case  should 
be  brought  forward  and  another  sentence  imposed. 

Excepl/lons  sustained. 
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State  v.  Lapage. 

(57  N.  H.,  345.) 

Practice  :    Emdence —  CJutraeter  of  respondent —  Vieioua  disposition. 

The  prosecution  cannot  attack  the  character  of  the  prisoner  unless  he  first 
puts  that  in  issue  by  offering  evidence  of  his  good  character. 

The  prosecution  cannot  show  the  defendant's  bad  character  by  showing  par- 
ticular acts. 

The  prosecution  cannot  show  in  the  prisoner  a  tendency  or  disposition  to 
commit  the  crime  with  which  he  is  charged. 

The  prosecution  cannot  give  in  evidence  other  criminal  acts  of  the  prisoner, 
unless  they  are  so  connected  by  circumstances  with  the  particular  crime 
in  issue  as  that  the  proof  of  one  fact  with  its  circumstances  has  some 
bearing  upon  the  issue  on  trial  other  than  such  as  is  expressed  in  the  fore- 
going three  propositions. 

From  Merrimack  circuit  court. 

Indictment,  charging  the  respondent  with  the  murder  of  Josie 
A.  Langmaid,  who  was  killed  October  4,  1875,  about  nine  o'clock 
in  the  morning,  while  passing  over  the  academy  road,  in  Pem- 
broke, on  her  way  to  school.  Her  head  was  severed  from  her 
body,  and  removed  a  distance  of  a  quarter  of  a  mile.  Another 
part  of  her  body,  including  one-half  or  two-thirds  of  the  vagina, 
was  cut  out  and  carried  away,  and  was  never  recovered.  No 
posPmortem  examination  of  the  body  was  made,  with  a  view  to 
ascertaining  whether  the  victim  had  been  violated. 

The  government  claimed  that  the  murder  was  committed  "  in 
perpetrating  or  attempting  to  perpetrate  rape." 

As  tending  to  show  that  the  prisoner  had  an  intent  to  commit 
such  a  crime,  and  that  he  was  making  antecedent  preparations- 
therefor,  the  state  was  permitted  to  show,  by  one  Clarence  B. 
Cochran,  that  on  October  1,  about  half-past  eight  o'clock  in  the 
morning,  as  he  was  passing  along  the  academy  road  on  his  way 
to  school,  when  he  arrived  within  about  thirty  rods  of  the  place 
of  the  murder,  he  saw  a  man  jump  into  the  bushes  on  the  side  of 
the  road.  He  testified  :  "  I  only  saw  him  pass  into  the  bushes. 
He  passed  into  the  bushes,  springing,  as  if  in  haste."  He  did 
not  recognize  the  man. 

Adin  G.  Fowler  was  permitted  to  testify  to  conversations  with 
the  respondent,  on  September  24,  25  and  26,  as  follows  :  I  was 
to  work  out  in  front  of  the  house  on  that  night  (September  24) 
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sorting  potatoes.  Mr.  Lapage  came  out  and  took  liold  and 
helped  us  for  a  few  moments ;  and  while  we  were  to  work  there 
my  sister  came  home.  A  gentleman  brought  her  home,  and  she 
got  out  of  the  wagon  and  went  into  the  house ;  and  Mr.  Lapage 
wanted  to  know  who  that  was,  and  I  told  him  ;  and  he  wanted  to 
know  then  if  slie  had  been  to  Suncook.  I  told  him  no,  she  had 
been  to  school.  Then  he  wanted  to  know  which  way  she  went 
to  get  there,  and  I  told  him,  as  well  as  I  could,  how  to  go,  and 
pointed  out  toward  the  academy,  that  way  (pointing),  and  he  said 
tliat  that  must  be  the  same  way  that  he  came  when  he  came  out 
to  Mr.  Kimball's ;  and  that  was  all  that  was  said  that  night. 

The  next  night — Saturday  night — I  went  to  carry  him  part  of 

the  way  home.     I  carried  him  down  Buck  street  as  far  as  the 

house  of  Mr.  Locke,  and  when  we  got  down  to  Euss's  corner  he 

wanted  to  know  then  if  there  is  where  my  sister  went  to  school. 

I  told  him  no,  and  pointed  out  toward  the  academy  again,  and 

told  him  two  miles,  or  a  mile  and  a  half — I  don't  remember 

exactly,  but  I  believe  I  told  him  a  mile — "  and  then  turn  to  your 

right  and  go  up."     And  that  was  all  that  was  said  that  night. 
***  ***  **** 

Saturday  I  carried  my  sister  on  the  street,  and  left  her  there  at 
a  place  where  she  roomed.  Then  I  went  to  Suncook  and  got  Mr. 
Lapage,  to  bring  him  out.  *  *  We  came  down  Buck  street. 
*  *  When  we  went  past  there  (the  academy  road)  I  remember 
of  telling  that  that  is  the  road  my  sister  went  on  when  she  went 
to  school. 

Edward  L.  Mahair  testified  that  he  saw  the  respondent  while 

he  was  at  work  for  Mr.  Fowler,  threshing.     While  thus  occupied 

about  a  week  before  the  murder,  a  young  lady  passed  by. 
****         *         **         *** 

When  the  girl  passed  by  he  was  threshing  in  the  barn,  and  he 
Bpoke  to  me  and  asked  me  where  that  gal  was  going.  I  told  him 
I  didn't  know.  Then  he  asked  me  what  her  name  was.  I  told 
him  her  name  was  Sarah  Prentice.  Then  he  wanted  to  know 
where  she  lived.  I  told  him — went  to  the  door,  and  showed 
him  as  near  as  I  could.  *  *  ,  *  Then  he  wanted  to  know 
who  was  going  with  her.  I  told  him  I  didn't  know.  And  that 
is  all  he  said  that  day.  *  *  I  was  up  there  the  next  day,  and 
was  going  through  the  barn,  and  he  stopped  me,  and  said, 
"  Where  did  that  gal  go  that  went  down  by  ?"    I  told  him  I  didn't 
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know  whether  she  went  into  Mr.  Fowler's  or  went  further.  He 
wanted  to  know  who  went  with  her.  I  told  him  I  couldn't  tell 
him  ;  I  didn't  know  who  went  with  her.  Then  he  asked  me  who 
she  was  and  where  she  lived,  again,  and  I  showed  him  ;  and  then 
the  next  time  he  asked  me  who  went  with  her,  I  told  him  I 
didn't  know.  He  said  he  wondered  which  road  she  went  on  the 
most.     I  told  him,  "  I  guess  she  goes  on  this  road  the  most." 

The  witness  then  repeated  an  obscene  and  vulgar  remark  and 
inquiry  made  by  the  respondent  concerning  the  girl. 

liiram  Towle,  and  Harriet  A.  N.  Towle,  his  wife,  testified,  in 
substance,  that  on  Saturday,  October  second,  about  nine  o'clock 
A.  M.,  they  were  riding  over  the  Academy  road,  and  when  about 
fifty  or  sixty  rods  from  the  place  of  the  murder,  they  met  the 
respondent  carrying  a  stick  behind  him.  The  stick  was  decribod 
as  being  similar  in  all  respects  (about  three  feet  long,  four-sided, 
about  one  and  a  quarter  inches  square,  whittled  at  one  end  for  a 
handle)  to  a  stick  produced  in  court,  which  had  been  found, 
broken  and  stained  with  blood,  near  the  place  of  the  murder. 

Alversia  Watson  testified  as  follows :  I  live  in  AUenstown. 
Have  a  son  and  two  daughters  ;  my  youngest  daughter  is  attend- 
ing school  at  Pembroke  academy ;  did  not  attend  school  last  fall, 
but  taught  in  Hooksett ;  I  go  over  Chester  turnpike  to  get 
there ;  she  came  home  Friday  nights,  and  went  back  Sundays ; 
first  part  of  term  she  walked ;  I  went  with  her — generally  went 
about  a  mile  and  three-quarters.  Saw  Lapage  on  that  road  once, 
in  the  last  part  of  September,  on  Sunday;  saw  him  standing 
about  a  mile  from  my  house  beside  the  road,  opposite  some 
bushes ;  my  daughter  was  with  me  ;  noticed  nothing  in  his  hands 
when  I  first  saw  him.  Saw  him  again  about  half  a  mile  further 
on ;  he  was  coming  towards  me ;  this  was  two  weeks  before  I 
heard  of  the  murder ;  he  had  something  in  his  hand  the  second 
time  I  saw  him ;  it  was  a  stick,  or  cane ;  think  that  the  stick  was 
a  newly  cut  stick ;  think  it  was  larger  than  the  stick  found  in 
the  woods  of  the  murder ;  had  it  in  his  right  hand.  The  second 
time  I  saw  him  he  was  coming  along  behind  me,  about  a  hun- 
dred feet ;  I  watched  hira  by  looking  behind  me ;  was  about 
twelve  feet  away  when  I  last  saw  him  ;  he  was  moving,  rapidly 
toward  me,  partly  running ;  my  daughter  was  very  much  fright- 
ened, and  was  crying ;  it  was  between  four  and  five  in  the  after- 
noon when  I  saw  him  the  first  time ;  saw  him  next  time  half  a 
mile  further  on  in  the  road,  following  on  after  me ;  had  been 


STATE  V.  LAPAGB.  509 

walking ;  turning  to  look  at  my  daughter,  saw  a  man  picking 
berries  on  top  of  a  hill ;  when  I  turned  to  look  at  my  daughter, 
saw  Lapage  going  into  the  bushes ;  went  about  half  a  mile  fur- 
ther with  my  daughter ;  sat  on  top  of  the  hill  till  I  thought  my 
daughter  had  got  out  of  hearing — about  fifteen  minutes,  I  think ; 
George  Mack  (the  man  who  was  picking  berries)  waited,  and 
came  home  with  me.  The  person  I  met  with  a  club  was  Lapage, 
the  prisoner. 

Cross-examination.  My  daughter  and  I  were  going  to  Hook- 
sett  ;  it  was  on  Sunday ;  it  is  four  miles  from  my  house  to  where  she 
taught  school ;  went  with  her  about  two  miles ;  there  are  chestnut 
woods  along  the  road ;  first  saw  the  man  about  a  mile  from 
home,  he  was  just  outside  of  the  road  ;  he  was  about  fifty  feet 
away  then,  standing  still ;  did  not  see  him  again  until  I  had 
passed  the  place,  and  turned  back  and  saw  him  again ;  he  stood 
still  till  I  passed  out  of  his  sight  by  a  turn  in  the  road ;  it  was 
two  or  three  minutes'  walk  before  I  got  out  of  sight  of  him ; 
went  with  my  daughter  more  than  a  mile ;  went  nearly  half  a 
mile  before  I  saw  him  again ;  he  was  coming  in  the  road ;  could 
have  seen  a  man  quite  a  little  distance  ;  when  I  saw  him  last  he 
was  partly  running  towards  me,  and  came  to  within  a  few  feet  of 
me;  saw  the  man  picking  berries  there,  near  Lakin's  shanty,  a 
short  distance  away ;  saw  no  one  else  but  Mr.  Mack's  little  boy ; 
the  man  with  the  stick  went  into  the  woods  on  the  opposite  side 
from  where  Mr.  Mack  was.  The  man  I  saw  was  not  very  tall, 
with  black  whiskers,  tan-colored  overalls,  and  gray  mixed  coat. 
Wore  a  dark  hat.  Next  saw  the  man  in  jail ;  can't  tell  when ; 
went  there  at  the  request  of  Mr.  Hildreth ;  he  mentioned  no 
name  of  any  one  at  the  jail,  but  wished  me  to  go  and  see  if  there 
was  any  one  there  that  I  had  seen  before.  Mr.  Hildreth,  Hattie 
Gault  and  some  others  went  to  the  jail  with  me ;  Mr.  Sargent 
asked  me  to  go  and  look  in  every  cell  and  see  if  there  was  any 
one  that  I  had  seen  there ;  went  in,  and  when  I  saw  Lapage, 
knew  him  at  once  by  his  looks  and  features ;  did  not  notice 
Lapage's  moustache  when  I  met  him  in  the  road ;  don't  think 
his  beard  was  as  long  in  jail  as  when  I  saw  him  in  the  road. 

Ke-direct.     My  attention  was  called  to  some  clothing  at  the 
jail,  and  I  picked  out  a  coat  that  I  thought  was  like  the  one  he 
wore.     (Coat  shown,  and  thought  to  be  the  same  by  witness.) 
•     Matthias  Mercy  testified  as  follows :     I  know  Annie  Watson ; 
saw  her  on  Chester  turnpike  one  Sunday  last  September ;  saw 
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her  about  two  and  a  half  or  three  miles  from  Suncook  saw-mill ; 
was  in  the  road  when  I  met  her ;  had  not  seen  her  before  ;  said 
nothing  to  her ;  sat  down  on  a  rock  beside  the  road ;  saw  Lapage 
while  I  sat  there ;  I  knew  Lapage  before ;  he  was  running 
towards  the  girl ;  when  he  came  up  to  me  he  faced  towards  me  ; 
his  face  was  red  and  excited ;  he  had  been  running  half  a  mile, 
and  more  too ;  he  never  said  anything  to  me ;  he  looked  right 
towards  her ;  he  slacked  up  a  little,  and  then  started  off  on  a 
run ;  don't  know  whether  he  saw  me  or  not. 

Cross-examined.  I  had  seen  Lapage  before  I  saw  him  in  the 
road ;  saw  him  in  his  house  in  Potter's  block ;  saw  him  in  the 
road  on  Sunday — the  last  Sunday  in  the  month  ;  saw  a  man  and 
woman  that  day ;  their  names  were  Palmer ;  they  live  in  Aliens- 
town  ;  saw  them  when  I  was  going  up,  and  the  girl  when  I  came 
back ;  went  up  as  far  as  Lakin's  hill,  turned,  and  came  back ;  it 
is  about  two  miles  from  Suncook  to  Lakin's  hill ;  saw  Lapage  as 
I  was  coming  back  from  Lakin's,  about  five  o'clock  at  night ; 
met  the  Watson  girl  the  other  side  of  Lakin's  hill ;  I  walked 
about  a  quarter  of  a  mile  and  sat  down  ;  heard  Lapage  running  in 
half  a  minute ;  saw  Lapage  walk  up  the  hill,  and  begin  to  run 
when  he  reached  the  top ;  this  was  after  he  passed  me. 

Anna  A.  Watson  testified  that  she  was  the  daughter  of  Mrs. 
A.  Watson,  and  taught  school  in  Hooksett  last  September ;  came 
home  Friday  nights  and  returned  Sunday  .nights,  usually.  On 
Sunday  night,  a  fortnight  before  Josie  Langmaid  was  killed  on 
Monday,  she  met  two  persons  on  the  road ;  met  T.  Marcy  on  the 
road ;  she  and  her  mother  were  followed  by  a  man  that  Sunday ; 
he  was  in  the  bushes,  partly  bent  over,  and  she  noticed  he  had 
dark  whiskers.  As  they  were  going  up  the  hill  by  a  shanty  she 
looked  back  and  saw  the  man  again,  coming  after  her,  some  ways 
from  where  she  first  saw  him,  and  he  was  on  the  side  of  the  road, 
as  near  as  across  this  room ;  he  had  a  stick  in  his  hands,  traveling 
fast ;  he  was  walking,  and  he  nearly  overtook  us.  She  was  so 
frightened  that  she  thought  she  would  go  up  the  hill  as  soon  as 
possible,  and  in  a  few  minutes  she  saw  Mr.  Mack ;  the  man  dis- 
appeared in  the  woods,  and  she  did  not  see  the  man ;  he  went 
into  the  woods  again ;  after  her  mother  left  her  she  ran ;  she 
could  not  identify  the  man,  she  was  so  frightened  at  the  time. 

Julienne  Rousse  testified  that  she  resided  in  Joliet,  Canada, 
and  was  a  sister  of  Joseph  Lapage's  wife,  and  knew  him ;  saw. 
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him  last  four  years  ago  last  June,  before  seeing  him  in  Concord ; 
saw  him  at  her  home  in  Desier  Marion. 

Went  to  a  pasture  to  milk  cows  while  living  at  St.  Beatrice, 
Canada,  and  met  Lapage.  there ;  when  I  arrived  at  the  pasture 
the  cows  were  not  there  ;  Lapage  was  above  in  the  pasture,  with 
a  buffalo  robe  mask  on  his  face,  a  home-made  faded  red  shirt, 
and  pair  of  linen  pants,  with  a  leather  belt  around  him,  and  a 
pine  root  in  his  hand  the  size  of  her  arm,  and  about  three  feet 
long ;  he  was  four  or  five  rails  from  her.  A  rail  is  ten  feet ;  the 
place  was  not  in  sight  of  any  house ;  it  was  seven  o'clock  in  the 
morning,  June,  1871;  he  tried  to  catch  her;  she  shouted  and 
tried  to  run  away ;  after  she  had  gone  four  or  five  rails  he  overtook 
her,  caught  hold  of  her,  and  she  turned  round  and  pulled  the 
mask  off  him  and  recognized  Lapage  by  his  face  ;  he  then  rolled 
his  head  into  her  skirt  and  tried  to  choke  her.  After  he  choked 
her  she  turned  on  her  belly,  and  then  he  rubbed  coarse  sand  into 
her  eyes  and  mouth ;  after  she  was  choked  and  lost  her  strength 
he  outraged  her ;  lost  her  strength  and  mind,  and  did  not  know 
when  he  left  her  ;  she  was  gone  two  hours  before  she  reached 
the  house,  which  was  ten  acres  away,  or  about  one-third  of 
a  mile ;  he  did  not  strike  her  with  the  stick,  but  committed 
rape  upon  her;  after  coming  to,  she  went  to  her  home.  He 
choked  her  throat  with  his  hand,  which  left  black  marks  upon 
her  throat.  The  marks  were  upon  her  throat  for  a  month,  and 
her  neck  was  very  black  where  his  fingers  were,  and  for  a  month 
she  had  great  difficulty  in  eating  and  drinking ;  was  twenty-seven 
years  old,  and  never  married ;  Lapage  was  married  at  that  time, 
and  lived  twenty-five  or  thirty  acres  from  her  home ;  saw  Lapage 
the  next  day,  but  had  no  conversation  with  him  ;  was  living  with 
a  Mr.  Marion  then ;  had  never  seen  or  spoken  to  him  since ;  he 
went  to  the  United  States  at  once. 

Cross-examined.  First  talked  of  the  outrage  upon  her  to 
Joseph  Lajeunnesse  and  his  daughter,  the  same  day  at  nine 
o'clock,  they  being  at  Marion's  house  at  the  time.  Three  chil- 
dren of  Marion,  the  oldest  seven  years  old,  and  Lajeunnesse's 
family,  were  the  only  ones  in  the  house  ;  couldn't  tell  where  the 
Lajeunnesse  family  now  lived,  except  that  it  was  in  a  place  called 
Acton ;  they  left  St.  Beatrice  three  years  next  March,  she 
thought;  next  talked  of  the  outrage  with  Mr.  Marion  and  his 
wife,  at  three  o'clock  the  same  afternoon  ;  employed  no  doctor 
for  her.  injuries  ;  Lapage  first  seized  her  by  the  throat.     After 
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she  was  down  on  the  ground,  he  grabbed  her  by  the  back  to 
throw  her  down,  and  attempted  to  commit  the  outrage,  when 
she  screamed,  and  he  seized  her  throat.  He  turned  her  over 
after  he  choked  hei',  and  this  was  after  the  sand  was  put  into  her 
eyes  and  mouth,  at  which  time  she  was  sensible ;  but  she  lost  her 
senses  when  he  committed  the  outrage,  and  did  not  know  when 
she  recovered  her  senses,  but  was  gone  two  hours  before  she  got 
back  to  the  house.  She  pulled  the  mask  off  so  fdr  as  to  see  his 
eyes,  and  she  knew  the  man  before  she  pulled  the  mask  from  him. 
The  mask  was  tied  with  two  black  strings,  and  she  pulled  it 
down  so  she  saw  his  forehead  ;  had  a  hat  on  when  she  first  saw 
him,  and  when  she  grabbed  his  mask  his  hat  fell  off.  He  tried 
to  murmur  a  few  words  of  English,  so  as  to  disguise  himself. 
She  understood  that  Lapage  knew  that  she  knew  him,  and  so 
tried  to  disguise  himself  by  attempting  to  talk  English.  She 
had  no  talk  with  him,  but  screamed ;  Lapage  had  a  farm,  and 
worked  on  it,  which  belonged  to  Edward  Ferrault.  Spoke  to 
Edward  Perrault  about  the  outrage  upon  her.  She  asked  him 
if  Lapage  was  at  home,  and  he  said  he  was  not,  but  had  started 
for  the  States.  She  never  said  to  Perrault  that  she  did  not  know 
who  it  was  that  assaulted  her,  and  had  no  conversation  with  him 
about  the  outrage. 

To  the  admission  of  all  the  foregoing  testimony  the  respond-  . 
ent  excepted. 

Hattie  M.  Gault  testified  as  follows :  Lived  on  Pembroke  street, 
a  half  mile  this  side  of  the  academy,  and  attended  that  school 
October  4,  and  reached  the  school  about  8.30  that  morning ;  bells 
rimg  at  8.25  and  8.55  o'clock ;  stood  in  the  door  of  the  academy 
and  saw  Lapage  pass  the  building,  and  was  as  confident  of  it  as 
she  could  be ;  he  had  an  axe  on  his  shoulder,  and  turned  down 
the  academy  road,  and  she  watched  him  as  far  as  she  could  see 
him  on  that  road.  Next  saw  him  at  the  jail,  and  identified  him 
as  the  man  who  passed  the  academy. 

Concerning  the  foregoing  evidence,  the  court  charged  the  jury 
as  follows : 

"  You  have  heard  the  testimony  of  Julienne  Eousse  to  the 
effect  that  in  June,  1871,  this  prisoner  committed  a  rape  upon 
her.  In  considering  this  evidence  (if  you  believe  the  witness), 
you  will  be  required  to  use  careful  discrimination  of  the  way  and 
manner  in  which  it  is  to  be  applied  to  this  case,  if  it  is  to  be 
applied  at  all. 
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"  We  have  admitted  the  evidence,  not  because  it  is  necessarily 
connected  with  the  issue  which  you  are  to  try — which  is  the  guilt 
or  the  innocence  of  the  prisoner  of  the  offense  with  which  he 
is  here  and  now  charged — but  because  it  mm/  have  a  legal  bear- 
ing upon  that  issue  in  the  way  which  I  shall  endeavor  to  explain, 
and  to  which  I  invite  your  most  careful  attention.  It  may  be 
your  duty  to  reject  the  evidence  entirely,  and  put  it  out  of  the 
case  and  out  of  your  minds.  It  may  be  your  duty  to  consider 
it.  It  is  a  fundamental  principle  of  law  that  evidence  that  a 
defendant  committed  one  offense  cannot  be  received  to  prove 
that  he  committed  another  and  distinct  offense.  This  principle 
we  must  take  care  not  to  violate ;  and,  therefore,  you  are  not  to 
regard  the  evidence  of  Julienne  Rousse  as  any  proof  or  evidence 
that  the  prisoner  killed  Josie  Langmaid.  Therefore,  unless  you 
find  from  other  evidence,  entirely  independent  of  that  of  Julienne 
Rousse,  that  the  prisoner  killed  and  murdered  Josie  Langmaid, 
you  must  reject  her  evidence  altogether. 

"  The  evidence  is  open  to  your  consideration,  if  at  all,  only  so 
far  as  it  may  seem  to  you  to  bear  upon  the  charaoter  of  the  hom- 
icide of  Josie  Langmaid  ;  only  as  it  may  bear  upon  the  question 
whether  she  was  murdered  by  the  prisoner  in  perpetrating  or 
attempting  to  perpetrate  rape. 

"  Our  statute  declares  that  '  All  murder  committed  by  poison, 
starving,  torture,  or  other  deliberate  and  premeditated  killing, 
or  committed  in  attempting  to  perpetrate  arson,  rape,  robbery  or 
burglary,  is  murder  of  the  first  degree ;  and  all  murder  not  of 
the  first  degree  is  murder  of  the  second  degree.' 

" '  And  if  the  jury  shall  find  any  prisoner  guilty  of  murder, 
they  shall  by  their  verdict  find  also  whether  it  is  of  the  first  or 
second  degree.' 

"  If  you  find,  from  other  evidence  in  the  case  than  that  of 
Julienne  Rousse,  that  the  defendant  killed  Josie  Langmaid  delib- 
erately and  premeditatedly,  or  in  perpetrating  or  attempting  to 
perpetrate  rape,  you  may,  and  your  duty  is  to  reject  her  testi- 
mony altogether.  But  if  you  are  not  so  satisfied  by  all  the  other 
evidence  and  circumstances  of  the  case,  you  may  consider  her 
evidence.  I  need  hardly  say  that  you  must  be  satisfied  upon 
this  point,  that  the  prisoner  is  the  man  who  committed  the  rape 
upon  Julienne  Rousse. 

"  The  evidence,  you  see,  therefore,  bears  only  upon  the  ques- 
tion of  the  intention  of  the  prisoner  in  killing  Josie  Langmaid, 
Vol.  II.— 33 


514  AMERICAN  CRIMINAL  REPORTS. 

and  thus  upon  the  degree  of  guilt,  *.  e.,  whether  the  oflEense  is 
murder  of  the  first  or  second  degree. 

"  Now,  '  the  unlawful  intent  in  a  particular  case  may  some- 
times be  inferred  (not  necessarily,  but  it,  may  be  inferred)  from 
a  similar  intent  proved  to  have  existed  in  previous  transactions. 

"  The  principle  upon  which  such  evidence  is  admitted  is  that, 
'  though  the  prisoner  is  not  to  be  prejudiced  in  the  eyes  of  the 
jury  by  the  needless  admission  of  testimony  tending  to  prove 
another  crime,  yet,  whenever  the  evidence  which  tends  to  prove 
the  other  crime  tends  also  to  prove  this  one,  not  merely  by  show- 
ing the  prisoner  to  be  a  bad  man,  but  by  showing  the  particular 
bad  intent  to  have  existed  in  his  mind  at  the  time  when  he  did 
the  act  complained  of,  it  is  admissible.' 

"  If,  in  this  case,  you  find  it  necessary  to  show  the  commission 
of,  or  the  attempt  to  commit  a  rape  upon  Josie  Langmaid,  in 
order  to  find  the  prisoner  guilty  of  murder  in  the  first  degree, 
and  the  evidence  of  the  mutilation  and  concealment  of  the  pri- 
vate parts  of  her  body  are  not  suflicient  to  satisfy  you  of  that 
fact,  then  you  may  inquire  what  other  motive  induced  him  to 
kill  her. 

"Does  the  testimony  of  Julienne  Kousse,  or  any  other  evi- 
dence in  the  case,  tend  to  show  the  existence  in  the  mind  of  the 
prisoner  of  a  motive  or  passion  which  would  render  the  commis-» 
sion  of,  or  an  attempt  to  commit  a  rape  upon  Josie  Langmaid, 
more  probable  than  it  would  otherwise  seem  to  you  %  Does  it 
or  not  tend  to  show  that  such  a  lustful  intent  existed  in  the  heart 
of  the  prisoner  at  the  time  as  would  render  the  commission  of  a 
rape  more  probable  ?  Does  this  evidence  supply  a  motive  for 
the  commission  of  the  offense  ? 

"  The  crime  committed  upon  Julienne  Eousse  was  four  years 
and  more  antecedent  to  the  offense  under  consideration.  Since 
that  time  a  change  may  have  taken  place  in  his  mind.  There 
has  been  time  for  repentance,  and  the  lustful  disposition  he  bore 
then  may  have  been  eradicated.  The  more  remote  the  evidence 
of  this  mental  condition,  the  less  force  and  weight  belong  to  it. 
"  But  in  connection  with  this  part  of  your  inquiry,  i.  e.,  con- 
cerning the  present  intention,  and  whether  a  lustful  disposition 
still  remained  in  the  prisoner's  heart,  you  may  consider  the  evi- 
dence of  Adin  Gr.  Fowler,  of  the  prisoner's  inquiry  on  three  dif- 
ferent occasions  concerning  Fowler's  sister,  and  where  she  went 
to  school,  and  the  road  she  took  to  get  there  (within  a  fortnight 
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of  the  murder) ;  of  young  Mahair  concerning  Sarah  Prentice, 
the  way  she  traveled,  and  the  obscene  remark  concerning  her;  of 
Mrs.  Watson,  her  daughter  Anna,  and  Matthias  Mercy,  concern- 
ing his  pursuit  of  Anna  about  two  weeks  before  the  murder. 

"  And  here  it  is  proper  to  remark,  that  if  the  prisoner  killed 
Josie  Langmaid,  it  is  not  at  all  necessary  that  any  lustful  desire 
or  any  animosity  toward  her  in  particular  should  be  shown,  pro- 
vided she  became  the  victim  of  his  lustful  and  murderous  intent. 
If  the  intent  to  commit  rape  and  murder  upon  some  one  else,  or 
upon  any  girl  whom  by  chance  he  might  encounter,  was  consum- 
mated in  an  attack  upon  Josie  Langmaid,  the  indictment  is  sus- 
tained." 

'No  exceptions  were  taken  to  the  charge. 

The  respondent  was  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  be  hanged.  ' 

The  respondent  tendered  this  bill  of  exceptions,  which  was 
allowed ;  and,  in  transferring  the  same  for  the  consideration  of 
the  superior  court,  the  circuit  court  reserved  and  transferred  all 
questions  as  to  the  exercise  of  discretion.  Transferred  by  Fos- 
ter, C.  J.,  C.  C,  and  Band,  J.,  C.  C. 

Lewis  W.  Clarh,  attorney-general  (with  whom  were  W.  W. 
Flamders,  solicitor,  and  C.  P.  Sanhorn),  for  the  state. 

There  were  two  questions  for  the  jury  :  1st.  Was  the  defend- 
ant the  person  who  killed  the  deceased?  2d.  If  he  was  the 
slayer,  did  he  kill  her  in  perpetrating  or  attempting  to  perpe- 
trate rape  ?  No  exceptions  were  taken  to  the  charge.  Under 
an  unexceptionable  charge,  and  upon  other  testimony  than  that 
of  Julienne  Kousse,  the  jury  have  answered  the  first  question  in 
the  affirmative. 

I.  The  only  question  of  law  raised  by  the  bill  of  exceptions  is, 
whether  the  evidence  objected  to  is  admissible  for  any  purpose. 
Does  this  evidence  have  a  legal  tendency  to  show  that  the 
defendant  killed  the  deceased,  or  that  he  intended  to  commit  a 
rape  upon  her  ? 

The  burden  was  on  the  state  to  prove  the  first  degree  of  mur- 
der. Unless  the  state  proved  that  degree  beyond  all  reasonable 
doubt,  the  defendant  could  not  be  found  guilty  of  that  degree. 
The  degree  was  as  distinct  and  separate  a  point  to  be  proved  by 
the  state  as  the  fact  that  there  was  such  a  person  as  Josie  Lang- 
maid, the  fact  that  she  is  dead,  the  fact  that  she  died  a  violent 
death,  the  fact  that  her  death  was  not  accidental,  the  fact  that 
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she  did  not  commit  suicide,  or  the  fact  that  the  defendant  is  the 
person  who  killed  her.  In  cases  of  this  kind  we  are  apt  to  lose 
sight  of  the  wide  gulf  between  the  proved  homicide,  and  the 
necessity  of  proving  the  degree  of  it.  We  are  apt  to  take  it  for 
granted  that  such  a  homicide  as  this  apparently  was,  was  a  mur- 
der of  the  first  degree  ;  that  there  is  no  need  of  any  evidence  on 
the  question  of  degree,  and  that  the  jury  will  find  the  first  degree 
if  they  find  homicide.  And  when  we  infer  the  degree  from  the 
sex  and  age  of  the  deceased,  and  the  peculiar  mutilation  of  her 
person,  we  are  apt  to  confound  the  duties  of  court,  counsel  and 
jury ;  to  presume  that  the  jury  must  draw  the  same  inference 
that  we  draw,  and  to  think  that  counsel  need  not  offer,  and  that 
the  court  may  safely  reject,  all  distinct  and  independent  evi- 
dence on  the  question  of  degree.  But  counsel  cannot  argue 
here,  and  the  court  cannot  hold,  that  as  matter  of  fact  the  jury 
must  have  found  the  first  degree  from  the  evidence  of  sex,  age 
and  mutilation.  That  is  a  question  with  which  we  here  have 
nothing  to  do.  The  only  question  of  law  here  is,  whether  the 
evidence  objected  to  had  any  legal  tendency  to  prove  any  mate- 
rial fact. 

This  evidence  was  cumulative — that  is,  it  tended  to  prove  a 
fact  or  facts  which  other  evidence  also  tended  to  prove.  All 
evidence,  except  the  first  scintilla,  on  every  point,  is  cumulative ; 
but  all  evidence,  except  the  first  scintilla,  is  not,  therefore, 
incompetent. 

If,  at  the  trial,  the  court  had  believed  that  this  evidence  was 
superfluous,  and  was  offered  in  bad  faith,  for  the  purpose  of  pre- 
judicing the  jury  improperly  on  some  other  points  than  those  on 
which  it  was  offered,  or  that,  on  any  other  ground  within  the 
discretion  of  the  court,  it  ought  not  to  be  received,  the  court 
would  have  exercised  its  discretionary  power.  But  no  cause  for 
exercising  that  power  appears  here. 

Had  the  evidence  a  legal  tendency  to  prove  any  fact  put  in 
issue  by  the  defendant's  plea  ?  One  fact  thus  put  in  issue  was 
his  killing  the  deceased.  Another  fact  thus  put  in  issue  was  his 
killing  her,  not  accidentally,  not  in  self-defense,  not  under  any  of 
the  great  variety  of  circumstances,  or  for  any  of  the  numerous 
reasons  that  would  make  his  homicidal  act  manslaughter  or  mur- 
der in  the  second  degree,  but  in  the  commission  of  or  the 
attempt  to  commit  a  rape,  or  under  any  other  circumstances,  or 
for  any  other  reasons  that  would  make  his  homicidal  act  murder 
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in  the  first  degree.  The  state,  asking  a  conviction,  not  for  man- 
slaughter, or  murder  in  the  second  degree,  were  bound  to  satisfy, 
not  the  court,  but  the  jury,  not  only  that  the  homicide  was  com- 
mitted by  the  defendant,  but  also  that  the  homicide  was  murder 
of  the  first  degree ;  and  of  this  the  state  was  bound  to  satisfy  the 
jury  beyond  all  reasonable  doubt.  The  court  could  not  instruct 
the  jury  that  they  were  bound  to  find,  upon  the  evidence 
received  without  objection,  that  the  homicide  was  murder  of 
the  first  degree;  for  error  in  such  instructions  the  judgment 
would  be  reversed.  Without  the  evidence  objected  to  the  jury 
might  not  have  been  satisfied,  beyond  all  reasonable  doubt,  that 
the  deceased  did  not  die  suddenly  of  heart  disease,  or  did  not 
commit  suicide,  or  was  not  accidentally  killed  by  a  carriage  run- 
ning over  her,  or  by  a  random  gun-shot.  In  either  case  the  dead 
body  might  have  been  found  and  mangled  by  some  person  who 
was  innocent  of  her  death.  The  defendant,  or  some  other  per- 
son, might  have  insulted  her,  or  committed  an  indecent  assault 
upon  her ;  and,  in  the  struggle  that  ensued  the  homicide  might 
have  been  murder  in  the  second  degree,  or  voluntai-y  or  involun- 
tary manslaughter.  The  state,  being  bound  to  remove  from  the 
minds  of  the  jury  every  reasonable  doubt  on  these  and  all  other 
possible  points  involved  in  the  charge  of  murder  in  the  first 
degree,  had  a  right  to  introduce  evidence  on  those  points. 

Since  the  decision  in  Da/rling  v.  Westmoreland,  52  N.  H.,  401, 
403,  405,  406,  it  cannot  be  necessary,  in  this  state,  to  argue  or  to 
cite  authorities  to  show  that  the  evidence  to  prove  several  inde- 
pendent propositions  or  distinct  facts  may  be  of  different  kinds, 
and  drawn  from  different  sources ;  and  that  the  rule'  requiring 
evidence  to  be  confined  to  the  point  in  issue,  excluding  evidence 
of  general  character  and  disposition,  and  prohibiting  the  trial  of 
collateral  issues,  is  merely  the  rule  that  requires  evidence  to  be 
relevant,  and  excludes  what  is  irrelevant;  and  when  such  evi- 
dence is  admitted,  it  is  admitted,  not  because  it  is  evidence  of 
character  or  disposition,  or  of  such  other  transaction,  but  because 
the  character,  disposition,  or  transaction  is  relevant.  Character, 
disposition,  and  certain  innocent  or  criminal  acts,  not  being  the 
primaiy,  express  and  immediate  subject  of  the  issue,  may  be  rele- 
vant, that  is,  may  have  a  legal  tendency  to  prove  a  material  fact 
involved  in  the  issue.  And  they  may  be  irrelevant.  And 
because  they  are  often  irrelevant,  and  therefore  inadmissible  in 
evidence,  it  is  often  said  that  there  is  a  rule  of  law  that  excludes 
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evidence  of  other  crimes  than  that  charged,  and  evidence  of  a 
general  disposition  to  commit  the  same  kind  of  offense.  But 
the  books  abound  in  cases  that  show  there  neither  is  nor  can  be 
any  such  rule.  What  is  often  erroneously  called  a  rule  of  that 
kind  is  merely  the  application  to  a  particular  case  of  the  rule 
requiring  evidence  to  be  relevant.  When  certain  evidence  tends 
to  prove  the  commission  of  another  crime  than  that  charged,  or 
a  general  disposition  to  commit  such  or  any  other  crime,  the  cir- 
cumstance that  the  act  or  disposition,  which  the  evidence  tends 
directly  to  prove,  is  criminal,  is  wholly  immaterial.  The  ques- 
tion is  not  whether  it  is  criminal,  but  whether  it  is  relevant — 
whether  it  has  a  legal  tendency  to  prove  a  fact  material  to  the 
issue. 

Although  evidence  offered  in  support  of  an  indictment  for 
felony  be  proof  of  another  felony,  that  circumstance  does  not 
render  it  inadmissible.  If  the  evidence  offered  tends  to  prove 
a  material  fact,  it  is  admissible,  although  it  may  also  tend  to 
pro-v«e  the  commission  of  another  distinct  and  separate  offense : 
Mascm.  v.  The  State,  42  Ala.,  532,  537;  Kirkioood-s  Case,  1 
Lewin  C.  C,  103  ;  Com.  v.  Stearns,  10  Met.,  256 ;  Eeg.  v.  Aston, 
2  Euss.  on  Or.,  841,  4th  ed. ;  3  Id.,  286  ;  Beg.  v.  Weeks,  Leigh 
and  Cave  C.  C,  18,  21. 

"  The  principle  is,  that  all  the  evidence  admitted  must  be  per-  ^ 
tinent  to  the  point  in  issue ;  but  if  it  be  pertinent  to  this  point, 
and  tends  to  prove  the  crime  alleged,  it  is  not  to  be  rejected, 
though  it  also  tends  to  prove  the  commission  of  other  crimes,  or 
to  establish  collateral  facts  : "  Com.  v.  Choate,  105  Mass.,  451, 
458.  In  Beg.  v.  Lewis,  Arch.  Cr.  PI.  (14th  ed.),  486,  Lord  Den- 
man  "  could  not  conceive  how  the  relevancy  of  the  fact  to  charge 
could  be  affected  by  its  being  the  subject  of  another  charge." 
Evidence  of  other  crimes  than  the  one  charged  is  so  frequently 
received  on  indictments  for  forgery  and  counterfeiting,  and 
uttering  forged  or  counterfeit  papers  or  coins,  that  those  classes 
of  cases  are  sometimes  erroneously  spoken  of  as  exceptions  to 
the  general  rule  of  evidence.  They  are  not  exceptions.  Evi- 
dence is  received  in  all  cases  when  it  is  relevant  (unless  it  is 
rejected,  on  some  ground  of  fact,  by  an  exercise  of  judicial  dis- 
cretion) without  reference  to  the  question  whether  the  facts 
proved  are  criminal  or  not.  Its  competency  consists,  not  in  the 
innocent  character  of  the  act  which  it  tends  to  prove,  but  in  the 
relevancy  of  that  act  to  the  issue.     Evidence  of  other  crimes  is 
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more  frequently  received  in  cases  of  forgery  and  counterfeiting 
than  in  other  cases,  not  because  those  cases  are  exceptional  in 
law,  but  because,  in  fact,  such  evidence  is  more  frequently  avail- 
able in  those  than  in  other  cases  to  prove  a  material  fact.  It  is 
admitted  to  prove  the  guilty  knowledge,  the  motive,  or  the 
intent,  not  because  there  is  any  exception  or  special  rule  of  law 
applicable  to  proof  of  the  defendant's  knowledge,  motive,  or 
intent,  but  because  his  knowledge,  motive  or  intent  is  a  material 
fact  to  be  proved,  like  any  other  material  fact,  by  relevant 
evidence. 

The  general  rule  of  evidence  that  requires  evidence  to  be  rele- 
,  vant  admits  evidence  that  is  relevant,  and  it  is  as  applicable  to 
nuirder  as  to  passing  counterfeit  money. 

In  Hex  V.  Yoke,  R.  and  R.,  531,  it  was  held  by  all  the  judges, 
on  the  charge  of  shooting  with  intent  to  kill,  that  proof  of 
shooting  at  the  same  person  at  another  time  was  competent  to 
show  that  the  shooting  chai-ged  was  not  accidental.  In  Reg.  v. 
Geering,  18  Law  Journal  Mag.,  cas.  215,  the  charge  was  against 
a  wife  for  the  murder  of  her  husband  by  poison.  Evidence  of 
three  of  her  sons  being  subsequently  poisoned  was  received,  to 
show  that  her  husband  died  of  poison,  and  that  his  death  was 
not  accidental.  In  Beg.  v.  Cotton,  12  Cox  C.  C,  400,  the  charge 
was  against  a  mother  for  murdering  her  child  by  poison.  Evi- 
dence was  held  admissible  to  prove  that  two  other  children  of 
hers,  and  a  lodger  in  the  house,  had  previously  died  of  poison. 
In  Beg.  v.  Gamer  and  Wife,  3  F.  and  F.,  681,  the  charge  was 
the  murder  of  Garner's  mother  by  poison.  His  wife  had  lived 
in  his  family  as  a  servant  when  his  former  wife  died.  His 
mother  died  of  poison.  Evidence  was  received  to  show  that  his 
first  wife  died  of  poison,  and  to  show  the  circumstances  of  her 
death.  In  Beg.  v.  Boder,  12  Cox  C.  C,  630,  on  the  trial  of  the 
defendant  for  murdering  her  infant  by  suffocation  in  bed,  evi- 
dence was  received  tending  to  show  the  previous  deaths  of  her 
other  children  at  early  ages.  In  Bex  v.  Clewes,  4  C.  and  P.,  221, 
on  a  charge  of  murdering  H.,  evidence  was  received  to  show  that 
H.  had  been  employed  by  the  defendant  to  murder  P.  In  State 
V.  Watkins,  9  Conn.,  47,  on  a  charge  of  murdering  the  defend- 
ant's wife,  evidence  was  received  to  show  the  defendant  in  adul- 
terous intercourse  with  another  woman  for  some  months  before 
his  wife's  death :  Johnson  v.  State,  17  Ala.,  618 ;  Ball  v.  State, 
40  Ala.,  698 ;  People  v.  Stout,  4  Parker  Cr.,  71.     In  Com.  v. 
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Kerrigan,  44  Pa.,  386,  in  a  trial  of  murder,  evidence  was  received 
to  show  an  adulterous  intercourse  between  the  defendant  and  the 
wife  of  the  deceased. 

And  the  general  rule  applies  to  the  killing  of  horses  as  well 
aa  to  murder.  In  Rex  v.  Mogg,  4  C.  and  P.,  364,  on  a  charge 
of  administering  sulphuric  acid  to  eight  horses  with  intent  to 
kill  them,  evidence  of  the  defendant's  administering  it  at  differ- 
ent times  was  received  to  show  his  intent.  And  the  same  doc- 
trine is  held  in  all  other  classes  of  cases,  as  well  as  those  relating 
to  the  destruction  of  life.  In  Beg.  v.  Dossett,  2  C.  and  K.,  306, 
on  a  charge  of  setting  fire  to  a  rick  by  firing  a  gun  close  to  it  on 
the  twenty-ninth  of  March,  evidence  that  the  rick  was  also  on, 
fire  on  the  twenty-eighth  of  March,  and  that  the  prisoner  was 
then  close  to  it,  having  a  gun  in  his  hand,  was  received  to  show 
that  the  fire  on  the  twenty-ninth  was  not  accidental.  On  the 
question  of  accident,  the  evidence  would  have  been  relevant  if  it 
had  related  to  another  rick  belonging  to  another  person.  On  a 
charge  of  setting  fire  to  the  defendarit's  house,  with  intent  to 
defraud  an  insurance  company,  evidence  that  the  defendant  had 
insured  in  other  offices  two  other  houses  in  which  he  had  lived 
that  were  burned,  and  that  he  received  the  insurance  money  from 
the  other  companies,  is  relevant  as  tending  to  show  that  the  fire 
in  question  was  intended,  and  not  accidental:  Seg.  v.  Gray,  , 
4  F.  and  F.,  1102. 

The  question  of  accidental  death  in  the  present  case  was  one 
upon  which  the  state  was  bound  to  satisfy  the  jury  beyond  all 
reasonable  doubt,  and  therefore  one  on  which  the  state  had  a 
right  to  introduce  evidence.  Mere  proof  that  the  defendant 
killed  the  deceased  would  be  perfectly  consistent  with  murder  in 
the  second  degree,  or  manslaughter,  or  the  defendant's  entire 
innocence.  He  might  have  killed  her  in  self-defense,  or  acci- 
dentally, and  without  fault  on  his  part.  The  state,  asking  for  a 
conviction  of  murder  in  the  first  degree,  was  bound  to  prove 
beyond  all  reasonable  doubt  not  only  that  he  killed  her,  but  also 
that  the  homicide  was  "  murder  committed  by  poison,  starving, 
torture,  or  other  deliberate  and  premeditated  killing,  or  com- 
mitted in  perpetrating  or  attempting  to  perpetrate  ai'son,  rape, 
robbery  or  burglary." 

Under  an  indictment  for  arson,  evidence  of  two  previous  and 
abortive  attempts  to  set  fire  to  the  same  premises,  though  there 
was  no  evidence  that  they  were  made  by  the  defendant,  was 
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admitted  to  show  that  the  last  iire  was  not  accidental :  Reg.  v. 
JBailey,  2  Cox  C.  C,  311.  In  Reg.  v.  Proud,  Leigh  and  Cave 
0.  C,  97,  101,  the  charge  was  embezzlement  by  the  defendant  ae, 
clerk,  who  made  false  entries  in  his  book  of  the  amounts  by  him 
received.  It  was  held  (by  Pollock,  Wightman,  Williams,  Mar- 
tin and  Channell)  that  the  book  was  evidence  generally,  that  not 
only  the  false  entries  bearing  directly  upon  the  three  charges  in 
the  indictment,  but  also  other  similar  false  entries,  were  compe- 
tent evidence.  Beg.  v.  RiclMrdson,  2  F.  and  F.,  343,  was  a 
charge  of  embezzlement  against  a  clerk  who  made  out  weekly 
accounts  of  his  payments.  On  three  occasions  within  six  months 
he  entered  the  payments  correctly,  but,  in  adding  them  up,  made 
the  totals  £2  greater  than  they  were,  and  took  credit  for  the 
larger  amounts.  These  were  the  cases  on  which  the  indictment 
was  founded.  Evidence  that,  on  a  series  of  occasions  before  and 
afterwards,  precisely  similar  errors  had  been  made  and  advantage 
taken  of  by  him,  was  received  to  show  that  the  errors  in  the 
three  instances  to  which  the  indictments  related  were  intentional 
and  fraudulent,  and  not  accidental.  Com.  v.  Tuckerman,  10 
Gray,  173,  200,  was  a  charge  of  embezzlement.  The  court  say  : 
"  Where  the  intent  of  the  accused  party  forms  any  part  of  the 
matter  in  issue,  evidence  may  always  be  given  of  other  acts  not 
in  issue,  provided  they  tend  to  establish  the  intent  imputed  to 
him  in  committing  the  act."  Com.  v.  Shepherd,  1  Allen,  575, 
681,  was  another  case  of  embezzlement.  It  was  held  that  evi- 
dence of  another  act  of  embezzlement  by  the  defendant,  during 
the  same  week,  was  competent  on  the  question  of  intent.  In 
Com.  V.  Eastmar^,,  1  Cush.,  189,  216,  the  defendants  were 
indicted  for  obtaining  goods  of  certain  persons  by  false  pretenses. 
Evidence  of  the  purchase  of  other  goods  from  other  persons  waa 
held  competent  on  the  question  of  criminal  intent.  Reg.  v.  Roe- 
hick,  Dearsly  and  Bell  C.  C,  24,-  was  another  case  of  false  pre- 
tenses. The  false  pretense  was  that  a  chain,  pledged  by  the 
defendant  to  a  pawnbroker,  was  silver.  Evidence  that  the 
defendant  a  few  days  afterwards  offered  a  similar  chain  to  another 
pawnbroker,  was  held  admissible. 

Rex  V.  WinJcworth,  4  C.  and  P.,  444,  was  a  charge  of  robbery. 
The  prosecutor  was  induced  by  the  defendant's  advice  to  give 
money  to  a  mob  who  came  to  his  house,  to  get  rid  of  them  and 
prevent  mischief.  To  show  that  the  advice  was  fraudulent,  and 
a  mere  mode  of  robbing  the  prosecutor,  evidence  was  received  to 
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show  that  the  same  mob  had  demanded  money  at  other  houses 
when  some  of  the  defendants  were  present.  Defrese  et  al.  v. 
The  State,  3  Heisk.,  53,  62,  was  another  indictment  for  robbery. 
"Verdict,  guilty  of  larceny  of  the  prosecutor's  watch,  which  was 
obtained  by  the  defendant  under  the  pretense  of  a  bet.  Evi- 
dence was  held  competent  to  show  that  the  defendant  had 
attempted  to  practice  the  same  artifice  on  other  persons  and  on 
other  occasions.  The  court  say  (p.  63) :  "  As  a  general  proposi- 
tion of  law,  it  is  undoubtedly  true  that  no  distinct  and  substan- 
tive crime  can  be  shown  upon  the  trial.  But  this  rule  is  better 
imderstood  as  it  is  given  in  the  text-books,  that  the  facts  proven 
should  be  strictly  relevant  to  the  particular  charge."  Upon  the 
question  whether  the  purchase  of  property  from  one  person  was 
fraudulent,  evidence  is  admissible  to  show  that  the  purchaser 
fraudulently  bought  other  property  of  other  persons  :  Bradley 
V.  Obea/r,  10  JST.  H.,  477,  480 ;  Hovey  v.  Grant,  52  E".  H.,  569. 
And  the  same  rule  admits  evidence  of  one  fraudulent  transaction 
to  show  a  fraudulent  intent  in  another  transaction,  in  criminal  as 
well  as  in  civil  cases :  State  v.  Johnson,  33  N.  H.,  441,  456, 457. 
Reg.  V.  Bleasdale,  2  C.  and  K.,  765,  was  a  charge  of  stealing 
coal.  The  defendant  was  lessee  of  a  coal  mine,  and  from  the 
shaft  of  the  leased  mine  he  had  wrongfully  cut  into  the  adjoin- 
ing premises,  and  taken  coal  during  a  period  of  more  than  four 
years  from  the  coal  fields  of  thirty  or  forty  different  owners. 
All  this  was  held  competent  on  the  question  of  felonious  intent 
in  taking  the  coal  of  one  person. 

In  an  admirable  brief  of  Attorney-General  Train's,  of  Mass.j 
in  CoTTh.  V.  McCarthy,  Essex,  November,  1875  (to  which  I  am 
much  indebted,  and  which  I  send  to  the  chief  justice),  a  few 
similar  authorities  are  cited  on  evidence  of  guilty  knowledge  in 
receiving  stolen  goods,  passing  counterfeit  coin,  and  uttering 
forged  notes.  The  application  of  the  rule  in  such  cases  is  too 
common  and  familiar,  and  the  authorities  are  too  numerous,  to 
justify  counsel  in  dwelling  at  length  on  this  branch  of  the  sub- 
ject. In  Rex  V.  Ralls,  1  Moody  0.  C,  470  (S.  C,  7  C.  and  P., 
429),  on  a  trial  for  forging  and  uttering  a  note  of  the  kingdom 
of  Poland,  on  September  1,  1835,  evidence  was  received  to  show 
that  the  defendant,  on  August  24, 1835,  agreed  to  forge  a  thousand 
Austrian  notes,  and  that  in  September,  1834,  he  had  plates  for 
printing  Polish  notes  different  from  that  which  was  the  subject 
of  the  indictment,  and  caused  five  hundred  notes  to  be  printed 
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from  those  plates.  The  case  was  reserved,  and  the  judges  held 
the  evidence  vfas  admissible.  Such  evidence  is  competent, 
whether  the  possession  or  utterance  be  prior  or  subsequent,  and 
whether  the  false  documents,  notes,  or  money,  be  of  the  same  or 
a  different  description :  -/?(?</.  v.  FokUt,  Dearsly  C.  C,  456 ; 
Eeg.  V.  NisUtt,  6  Cox  C.  C,  320 ;  Rey.  v.  Salt,  3  F.  and  F.,  834; 
Com.  V.  Price,  10  Gray,  472. 

Com.  V.  Edgerlry,  10  Allen,  134,  186,  187,  was  a  charge  of 
having  a  counterfeit  bank  bill  with  intent  to  pass  it.  It  was 
held  that  evidence  was  admissible  to  show  that  the  defendant 
had  and  passed  a  different  kind  of  counterfeit  money  at  various 
times  and  places  ;  and  that  he  had  made  to  a  witness  statements 
which  amounted  to  an  admission  that  he  was  a  dealer  in  counter- 
feit money.  "  It  cannot  be  doubted,"  say  the  'court,  "  that  a 
direct  statement  by  the  defendant,  made  previous  to  the  transac- 
tion which  forms  the  subject  of  the  indictment,  that  he  was 
accustomed  to  buy  and  sell  counterfeit  money,"  would  be  admis- 
sible. The  fact  of  his  being  a  professional  counterfeiter,  or  a 
common  dealer  in  counterfeit  money,  was  relevant  to  the  par- 
ticular charge  of  knowingly  having  a  counterfeit  bill  with  intent 
to  pass  it ;  and  being  relevant,  it  could  be  proved  by  other  evi- 
dence as  well  as  by  his  own  statements. 

On  a  trial  for  burglary,  it  is  no  valid  objection  to  evidence, 
tending  to  show  the  burglarious  intent  of  the  defendant's  act, 
that  it  proves  another  and  distinct  offense ;  but  the  intent  with 
which  he  entered  may  be  shown  by  proof  of  a  felony  committed 
in  an  adjoining  store :  Osborne  v.  People,  2  Parker  C.  R.,  583 ; 
Phillips  V.  People,  57  Barb.,  353.  In  Mason  v.  The  State,  42 
Ala.,  532,  539,  evidence  was  held  admissible  to  show  that  the 
prisoners  had  committed  other  burglaries  than  that  charged. 
The  court  say  :  "  The  evidence  tended  to  show  that  there  was  a 
privity  and  community  of  design  between  the  prisoners  to  commit 
offenses  of  the  character  charged  against  them."  "  Privity  and 
community  of  design  "  is  a  larger  phrase  than  "  intent,"  but  it 
means  the  same  thing.  To  show  their  intent,  written  articles  of 
agreement,  signed  by  the  defendants,  setting  forth  their  intent 
of  going  into  the  burglary  business,  would  be  competent ;  and  it 
would  not  be  necessary  that  their  agreement  be  i-educed  to  writ- 
ing. Their  oral  statements  would  be  equally  competent,  as  in 
the  case  of  the  dealer  in  counterfeit  money.  And  the  intent 
may  be  proved  by  other  burglaries,  as  well  as  by  written  or  oral 
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statements ;  by  acts,  as  well  as  by  words  written-  or  spoken  ;  by 
the  executed,  as  well  as  by  the  executorj^  agreement.  And  in 
the  case  of  a  single  defendant,  his  intent  may  be  shown  by  the 
same  kind  of  evidence  that  would  be  admissible  against  several 
joint  defendants,  as  in  the  case  of  the  dealer  in  counterfeit 
money.  Evidence  that  a  man  has  often  passed  counterfeit 
money  has  a  legal  tendency  to  show  that  he  intends  to  pass  more 
of  the  same  kind  of  money  found  in  his  possession.  The  num- 
ber of  his  previous  attempts  to  pass  such  money  affects  the 
weight,  not  the  competency,  of  this  kind  of  evidence.  So,  when 
A  has  broken  and  entered  B's  house,  and  the  question  is  whether 
he  broke  and  entered  it  with  a  burglarious  intent,  evidence  of  his 
having  repeatedly  broken  and  entered  other  houses  for  the  pur- 
pose of  stealing  tends  to  show  the  intent  with  which  he  broke 
and  entered  B's  house. 

In  Com.  V.  Turner  (&  Shearer,  3  Met.,  19,  24,  25,  this  general 
rule  of  evidence  was  applied  to  a  ease  of  kidnaping.  The 
indictment  was  for  kidnaping  a  negro  boy,  Sidney,  with  intent 
to  send  him  out  of  the  state.  There  was  evidence  tending  to 
prove  that  the  defendants  got  Sidney  into  their  possession  in 
Worcester,  by  the  false  representations  of  both  the  defendants 
to  his  father  that  Shearer  resided  in  Palmer  and  kept  a  store 
there,  and  that  Sidney  was  wanted  by  Shearer  to  assist  him  in 
that  store.  Sidney  was  sent  to  Virginia.  Evidence  was  received 
to  show  that,  the  day  before  they  got  Sidney,  Turner  endeavored 
to  get  another  negro  boy  from  the  almshouse  in  Shirley,  npon 
a  representation  that  the  boy  was  wanted  by  Turner's  father  to 
live  with  him  in  Palmer.  This  evidence  was  held  competent. 
The  court  say :  "  Evidence  of  other  facts  than  those  connected 
immediately  with  the  act  are  always  admissible,  when  the  intent 
of  the  defendant  forms  a  material  part  of  the  issue,  and  when 
those  facts  can  be  supposed  to  have  any  proper  tendency  to 
establish  that  intent.  Upon  recurring  to  the  indictment  and  the 
proceedings  had  thereon  upon  the  trial,  it  will  be  seen  that  the 
intent  with  which  the  defendant  did  the  act  complained  of 
became  material,  and  was,  in  fact,  a  question  directly  submitted 
to  the  jury  to  pass  upon.  The  intent  and  purpose  of  the  defend- 
ant in  obtaining  the  possession  and  custody  of  the  individual' 
alleged  to  be  unlawfully  taken,  were  to  be  inferred  from  a  great 
variety  of  circumstances,  and  necessarily  opened  a  wide  door  for 
the  introduction  of  evidence  of  the  acts  of  the  party  accused, 
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having  any  reasonable  degree  of  connection  with  the  particular 
act  complained  of.  It  was  with  the  view  of  fixing  the  character 
of  this  last  act,  that  evidence  was  received  of  the  conduct  and 
declarations  of  the  defendant  on  the  day  previous  and  at  another 
place,  and  in  reference  to  another  individual  about  whom  over- 
tures were  made  with  a  view  of  obtaining  possession  of  his  per- 
son. "With  reference  to  such  a  purpose,  and  thus  limited,  it 
seems  to  us  to  have  been  properly  admitted."  On  a  charge  of 
keeping  liquor  for  sale,  evidence  that  the  defendant  had  previ- 
ously sold  other  liquor,  or  kept  other  liquor  for  sale,  or  was  a 
liquor  dealer,  is  admissible  on  the  question  of  intent :  State  v. 
Plunkett,  64  Me.,  534 ;  Com.  v.  Stoehr,  109  Mass.,  365 ;  Com.  v. 
Dearborn,  109  Mass.,  368. 

A  person's  character  for  chastity,  when  it  is  relevant,  is  not 
shielded  from  inquiry.  It  is  a  disagreeable  subject  of  investiga- 
tion, but  the  law  makes  no  discrimination  between  subjects  that 
are  agreeable  and  those  that  are  disagreeable :  Wood  v.  Gale,  10 
N.  H.,  247.  Sexual  crimes  are  not  excepted,  as  a  peculiar  class, 
from  the  operation  of  the  general  rule  that  admits  relevant  evi- 
dence. On  an  indictment  for  adultery,  evidence  of  previous 
improper  familiarities  is  competent :  State  v.  Wallace,  9  N.  H., 
515;  State  v.  Marvin,  35  N.  H.,  22;  Com.  v.  Merriam,  14 
Pick.,  518 ;  Com.  v.  Lahey,  14  Gray,  91.  In  Com.  v.  Horton, 
2  Gray,  354,  and  Com.  v.  Thrasher,  11  Gray,  450,  it  was  held 
that,  although  improper  familiarities  were  competent,  proof  of 
actual  adultery  (other  than  that  charged)  committed  by  the  same 
parties  with  each  other  was  incompetent;  bx>t  in  Thayer  v. 
Thayer,  101  Mass.,  Ill,  113,  114,  the  absurdity  of  that  distinc- 
tion was  acknowledged,  and  the  two  cases  which  established  it 
were  overruled.  The  court  say :  "  When  adulterous  disposition 
is  shown  to  exist  between  the  parties  at  the  time  of  the  alleged 
act,  then  mere  opportunity,  with  comparatively  slight  circum- 
stances showing  guilt,  will  be  sufficient  to  justify  the  inference 
that  criminal  intercourse  has  actually  taken  place.  The  intent 
and  disposition  of  the  parties  towards  each  other  must  give  char- 
acter to  their  relations,  and  can  only  be  ascertained,  as  all  moral 
qualities  are,  from  the  acts  and  declarations  of  the  parties.  It  is 
true  that  the  fact  to  be  proved  is  the  existence  of  a  criminal  dis- 
position at  the  time  of  the  act  charged  ;  but  the  indications  by  , 
which  it  is  proved  may  extend,  and  ordinarily  do  extend  over  a 
period  of  time  both  anterior  and  subsequent  to  it.     The  rules 
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which  govern  human  condnct,  and  which  are  known  to  common 
observation  and  experience,  are  to  be  applied  in  these  cases  as  in 
all  other  investigations  of  fact.  *  *  *  By  the  applica- 
tion of  the  rule  laid  down  in  these  cases  {Com.  v.  Horton  and 
Com.  V.  Thrasher),  evidence  tending  to  establish  an  independent 
crime  is  to  be  rejected,  although  all  acts  which  are  only  acts  of 
improper  familiarity  are  to  be  admitted  in  proof.  There  is  no 
sound  distinction  to  be  thus  drawn.  There  is  no  difference 
between  acts  of  familiarity  and  actual  adultery  committed,  when 
offered  for  the  purpose  indicated,  except  in  the  additional  weight 
and  significance  of  the  latter  fact.  The  concurrent  adulterous 
disposition  of  the  defendant  and  the  ^articeps  criminis  cannot 
be  shown  by  stronger  evidence  than  the  criminal  act  itself." 

A  "  concurrent  adulterous  disposition  "  in  both  parties  is  not 
necessary  to  be  proved  in  a  case  of  rape.  Williams  v.  The  State, 
8  Humph.,  585,  was  an  indictment  for  an  assault  with  intent  to 
commit  a  rape  upon  the  defendant's  daughter.  Evidence  was 
received  showing  his  previous  attempts  to  have  sexual  inter- 
course with  her.  And  this  was  held  competent  to  show  the 
intent  with  which  the  assault  charged  in  the  indictment  was 
committed.  The  same  doctrine  prevails  in  this  state.  Even 
Judge  Bellows,  who  is  understood  to  have  entertained  extreme 
opinions  adverse  to  collateral  issues,  was  not  aware  of  any  reason 
that  would  justify  the  court  in  departing  from  the  principle  of 
our  own  decisions  :     State  v.  Knapp,  45  N.  H.,  148,  156,.  157. 

Suppose  the  defendant  were  tried  for  breaking  and  entering 
the  store  at  the  north  end  of  Elm  street  in  Manchester — the  most 
northern  of  all  the  stores  on  that  street — with  intent  to  steal : 
suppose  it  were  proved  that  he  broke  and  entered  that  store; 
that  he  was  arrested  as  soon  as  he  entered  it,  and  the  only  ques- 
tion were  whether  he  intended  to  steal :  suppose  there  were  one 
hundred  other  stores  on  that  street,  and  he  had  broken  and 
entered  every  one  of  them,  and  stolen  something  in  every  one  of 
them,  beginning  at  the  south  end  of  the  street  and  taking  the 
stores  in  succession,  on  his  burglarious  march  from  one  end  of 
the  street  to  the  other :  suppose  he  did  all  this  in  one  night,  and 
was  completing  his  night's  work  when  arrested :  on  the  question 
of  his  intent  in  entering  the  one  hundred  and  first  store,  would 
anybody  think  of  objecting  to  evidence  of  his  one  hundred  lar- 
cenies in  the  other  one  hundred  stores  ?  His  robbing  one  hun- 
dred stores  would  tend  to  show  that  he  intended  to  rob  the  one 
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hundred  and  first,  just  as  his  passing  counterfeit,  money  in  the 
one  hundred  would  tend  to  show  that  he  intended  to  pass  coun- 
terfeit money  found  in  his  possession  in  the  one  hundred  and 
first.  There  would  be  no  difference  between  his  presence  in  the 
one  himdred  and  first  store,  and  his  having  counterfeit  money  in 
his  pocket  in  that  store,  that  would,  on  the  question  of  intent, 
affect  the  admissibility  of  the  evidence  of  what  he  had  done  in 
the  other  hundred  stores.  Suppose,  instead  of  robbing  stores,  he 
had  robbed  persons,  going  from  one  end  of  the  street  to  the 
other,  and  knocking  down  and  robbing  one  hundred  men,  one 
after  the  other,  and  not  touching  a  single  woman :  suppose,  when 
he  had  knocked  down  the  one  hundred  and  first  man,  and  before 
he  had  had  time  to  rob  him,  he  had  been  arrested,  and  the  ques- 
tion were  whether  he  intended  to  rob  him — whether  his  last 
offense  were  an  attempt  to  rob,  or  a  mere  assault,  or  an  assault 
with  intent  to  kill — would  anybody  suppose  his  robbing  the 
other  hundred  men,  after  he  knocked  them  down,  was  no  evidence 
of  the  intent  with  which  he  knocked  down  number  one  hundred 
and  one  ?  Suppose  the  one  hundred  and  one  persons  whom  he 
assaulted  were  women :  suppose  he  touched  no  man  :  suppose  he 
had  unsuccessfully  attempted  to  ravish  one  hundred  of  them, 
and  were  arrested  at  the  instant  of  his  knocking  down  the  one 
hundred  and  first,  and  the  question  were  whether  his  last  assault 
were  a  mere  assault.  Or  an  assault  with  intent  to  commit  a  rob- 
bery, or  an  assault  with  intent  to  commit  a  rape  :  suppose  the 
last  woman  assaulted  should  die  of  her  injuries,  and  the  defend- 
ant were  indicted  for  her  murder :  and  suppose  it  were  neces- 
sary (as  some  judges  in  this  state,  as  well  as  elsewhere,  have 
thought  it  to  \ie— State  v.  Pike,  49  JST.  H.,  399,  404,  405,  406)  to 
allege  in  the  indictment  the  offense  which  the  defendant  was 
attempting  to  commit  when  he  struck  the  blow  that  unexpect- 
edly proved  to  be  fatal :  would  your  honors,  if  it  were  your  duty 
to  draw  the  indictment,  think  it  necessary  to  allege  any  other 
attempt  than  an  attempt  to  commit  a  rape  ?  Would  you  think 
it  necessary  to  allege  an  attempt  to  commit  a  robbery?  And 
how  would  you  expect,  if  you  were  the  prosecuting  officers,  to 
find  any  better  evidence  of  the  defendant's  intent  than  his 
attempts  upon  the  other  one  hundred  women  ?  It  was  as  neces- 
sary for  the  state  to  prove  the  defendant's  intent  to  commit  a 
rape  in  this  case  as  if  it  had  been  necessary  to  allege  such  intent 
in  the  indictment. 
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If  the  defendant  were  indicted  for  kidnaping,  or  attempting 
to  kidnap,  a  negro  boy  (before  the  adoption  of  the  thirteenth 
amendment),  would  anybody  think  it  doubtful  whether,  on  the 
question  of  intent,  other  attempts  of  the  defendant  to  get  other 
negro  boys  into  his  possession  for  a  slaveholding  purpose  would 
be  competent  evidence  ?  And,  when  the  intent  is  the  thing  to 
be  proved,  what  difference  is  there  that  affects  the  admissibility 
of  evidence  of  other  similar  acts,  whether  the  defendant  gets  a 
negro  boy  into  his  possession,  with  intent  to  send  him  into 
slavery,  or  whether  he  gets  a  girl  into  his  possession,  or  makes  an 
assault  upon  her  with  intent  to  commit  a  rape  ?  The  proved  intent 
with  which  he  takes  possession  of  the  person  of  one  boy  or  one 
girl,  tends  to  show  the  intent  with  which  he  takes  possession  of  the 
person  of  another  boy  or  another  girl.  In  Com,,  v.  Turner,  evi- 
dence that  the  defendant  attempted  to  get  possession  of  a  negro 
boy  in  Shirley,  under  false  pretenses,  tended  to  show  his  intent 
to  send  that  boy  into  slavery ;  and  evidence  of  that  intent  in  that 
case  tended  so  show  a  similar  intent  in  the  other  case  in  which 
he  was  indicted.  It  was  precisely  as  if  he  had  sent  one  hundred 
boys  from  Massachusetts  into  slavery.  The  number  of  instances 
would  affect  the  weight  of  the  evidence,  but  not  its  admissibility. 
His  sending  one  or  more  into  slavery  from  Shirley,  or  getting 
possession,  or  attempting  to  get  possession,  of  one  or  more  in 
Shirley  for  that  purpose,  would  bo  evidence  of  the  purpose 
for  which  he  got  possession  of  Sidney  in  "Worcester,  just  as  his 
passing  counterfeit  money  on  one  occasion  would  be  evidence 
of  his  intent  to  pass  other  counterfeit  money  found  in  his  posses- 
sion on  another  occasion.  What  legal  distinction  is  there  between 
proof  of  the  intent  with  which  the  boy  Sidney  was  captured  in 
Worcester,  and  proof  of  the  intent  with  which  Josie  Langmaid 
was  captured  in  Pembroke?  Why  should  sexual  crimes,  aggra- 
vated to  the  pitch  of  butchery,  be  so  highly  favored  by  the  law 
ae  to  be  licensed  and  exempted  from  punishment  by  a  special 
and  peculiar  dispensation  suspending  a  general  rule  of  evidence  ? 

The  exclusion  of  evidence  on  account  of  its  remoteness  in 
point  of  time  or  place  is  the  exercise  of  the  discretionary  power 
of  the  court,  passing  upon  the  question  as  one  of  fact  and  not 
of  law :  Palmer  v.  Concord,  48  N.  H.,  211,  219 ;  Darling  v. 
WesPmoreland,  52  N.  H.,  401, 408, 410,  411,  and  authorities  there 
cited ;  Bavnes  v.  R.  T.  I.  Co.,  52  JST.  H.,  467 ;  Hovey  v.  Grant, 
52  N.  PI.,  569.     If  too  remote  in  point  of  time,  evidence  of 
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other  adulteries  will  be  rejected,  in  the  discretion  of  the  judge 
who  tries  the  case:  Thayer  v.  Tha/yer,  101  Mass.,  Ill,  114. 
"The  more  detached,  in  point  of  time,  the  previous  utterings 
(of  forged  bank  notes)  are,  the  less  relation  they  will  bear  to  that 
stated  in  the  indictment.  *  *  *  It  would  not  make  the  evi- 
dence inadmissible : "  Bex  v.  Wylie,  1  New  Rep.,  92,  94 ;  S. 
C,  2  Leach  C.  C,  973,  985.  "In  the  trial  of  that  case  (State  v. 
Knajpp)  the  judge,  in  the  exercise  of  what  is  called  judicial  dis- 
cretion, allowed  the  parties  to  go  back  fifteen  years,  and  if-  he 
had  allowed  them  to  go  back  sixteen  years,  or  only  fourteen,  no 
question  of  law  would  have  arisen  as  to  the  proper  length  of 
time :"     Darling  v.   WestTTborelam^d,  52  N.  H.,  410. 

On  page  412  of  that  case,  the  court  refer  to  State  v.  Went- 
worth,  37  N.  H.,  196,  211,  where  it  is  held  that  the  commission 
by  the  defendant  of  other  crimes  like  the  one  charged,  is  admis- 
sible to  show  that  he  had  the  strength  and  ability  to  commit  the 
crime  alleged  in  the  indictment,  and  the  whole  drift  of  every 
page  of  the  opinion  in  Darling  v.  Westmoreland  is  distinctly 
in  favor  of  that  principle.  But,  in  the  course  of  a  lengthy  dis- 
cussion of  the  distinction  between  relevancy  as  a  question  of  law, 
and  temporal  or  local  remoteness  as  a  question  of  fact,  it  is  said 
that  in  State  v.  Kna/pp,  on  the  question  of  the  defendant's 
strength,  evidence  of  his  having  committed  upon  various  per- 
sons the  crime  of  which  he  was  accused  would  not  be  offered, 
because  it  is  understood  to  be  incompetent.  This  remark,  made 
in  connection  with  a  hearty  approval  of  the  doctrine  of  State  v. 
Kna/pp  and  State  v.  Wentmorth,  seems  either  to  give  the  errone- 
ous impression  that  sexual  crimes  may  not  be  subject  to  the 
general  rules  of  evidence,  or  to  suggest  that  the  court,  in  its  dis- 
cretion, can  exclude  evidence  of  other  rapes  tending  to  show 
strength,  on  the  ground  that  other  evidence  of  strength  must  be 
available,  and  that  proof  of  other  rapes  would  not  ordinarily  be 
offered  in  good  faith  on  the  mere  question  of  strength. 

All  the  evidence  objected  to  in  this  case,  except  that  of 
Julienne  Rousse,  was  competent,  not  only  on  the  question  of 
intent,  but  also  upon  the  question  whether  the  defendant  killed 
the  deceased. 

Josie  Langmaid  was  killed  October  4,  1875,  about  nine  o'clock 

in  the  morning,  on  the  Academy  road,  on  her  way  to  school. 

On  the  first  day  of  October,  about  half-past  eight  o'clock  in  the 

morning,  about  the  time  the  girls  would  be  on  their  way  to  the 
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academy,  the  Cochran  boy  saw  a  man  jump  into  the  bushes,  on 
the  side  of  the  Academy  road,  springing  as  if  in  haste,  within  a 
short  distance  of  the  place  of  death.  On  the  twenty-fourth  of 
September,  at  Fowler's  house,  the  defendant,  seeing  Fowler's 
sister  come  home  and  go  into  the  house,  asked  Fowler  who  she 
was.  Fowler  told  him.  The  defendant  then  wanted  to  know  if 
she  had  been  to  Suncook.  Fowler  told  him  no ;  she  had  been  to 
school.  The  defendant  then  wanted  to  know  which  way  she 
went  to  get  there.  Fowler  told  him,  and  pointed  out  toward  the 
academy  to  show  the  direction,  and  the  defendant  said  that  that 
must  be  the  way  he  came  when  he  came  out  to  Kimball's.  On 
September  twenty-fifth.  Fowler  carried  the  defendant  home, 
down  Buck  street,  as  far  as  Locke's,  and  at  Euss's  comer  the 
defendant  wanted  to  know  if  there  was  where  his  (Fowler's)  sis- 
ter went  to  school.  Fowler  told  him  no,  and  pointed  out  toward 
the  academy  again,  and  told  him  two  miles,  or  a  mile  and  a  half, 
or  a  mile,  "  and  then  turn  to  your  right  and  go  up."  Sunday, 
September  twenty-sixth.  Fowler  carried  his  sister  back,  went  to 
Suncook,  and  brought  the  defendant  out.  As  they  went  past  tlie 
Academy  road.  Fowler  told  the  defendant  that  that  was  the  road 
on  which  his  sister  went  to  school.  About  a  week  before  the 
fourth  of  October,  when  the  defendant  was  threshing  grain  in 
Fowler's  barn,  a  young  lady  passed  by.  The  defendant  asked 
Mahair  where  that  gal  was  going.  Mahair  said  he  didn't  know. 
The  defendant  asked  what  her  name  was.  Mahair  told  him  her 
name  was  Sarah  Prentice.  The  defendant  wanted  to  know 
where  she  lived.  Mahair  told  him,  going  to  the  door  and  show- 
ing him  as  near  as  he  could.  The  defendant  wanted  to  know 
who  was  going  with  her.  Mahair  said  he  didn't  know.  The 
next  day,  as  Mahair  was  going  through  the  barn,  the  defendant 
stopped  him,  and  asked  where  that  gal  went  that  went  down  by. 
Mahair  said  he  didn't  know.  The  defendant  wanted  to  know 
who  went  with  her.  Mahair  said  he  didn't  know.  The  defend- 
ant again  asked  who  she  was,  and  where  she  lived,  and  Mahair 
showed  him  where  she  lived.  Again  the  defendant  asked  who 
went  with  her,  and  said  he  wondered  which  road  she  went  on 
the  most,  and  made  an  obscene  and  vulgar  remark  and  inquiry 
concerning  her.  On  the  second  of  October,  about  nine  o'clock 
in  the  morning,  about  the  time  the  girls  would  be  on  their  way 
to  the  academy,  Towle  and  his  wife  met  the  defendant  on  the 
Academy  road,  about  fifty  or  sixty  rods  from  the  place  of  deatL 
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The  defendant  was  carrying  a  stick  behind  him,  similar  in  all 
respects  to  a  stick  afterwards  found,  broken  and  stained  with 
blood,  near  the  place  of  death.  On  the  last  Sunday  of  Septem- 
ber, Anna  "Watson,  on  her  weekly  return  from  her  home  in 
Allenstown  to  her  school  in  Hooksett,  was  pursued  by  the  defend- 
ant a  considerable  distance,  and  until  he  came  in  sight  of  Mack 
or  Mercy,  when  he  suddenly  disappeared  in  the  woods.  He 
carried  a  club,  and  his  face  was  red  and  excited.  He  ran  after 
her  more  than  half  a  mile. 

All  this  evidence  tends  to  show  that  the  defendant  killed  Josie 
Langmaid.  It  shows  that  the  neighborhood  of  the  place  of 
death  was  his  hunting-ground,  and  it  shows  the  object  and  intent 
of  his  habitual  hunt.  Change  all  this  evidence  only  so  far  as  to 
substitute  partridges  for  women — and  suppose  the  question  were, 
whether  this  defendant  killed  a  partridge,  found  cut  in  pieces 
where  the  remains  of  Josie  Langmaid  were  scattered ;  if  his  talk 
with  Fowler,  relating  to  Fowler's  sister,  had  related  to  partridges ; 
if  he  had  inquired,  not  which  way  she  was  accustomed  to  go  to 
school,  but  where  partridges  were  plenty ;  if  Fowler  had  twice 
told  him  they  abounded  on  the  academy  road,  and  pointed  out 
the  place ;  if  his  remarks  and  inquiries  addressed  to  Mahair  had 
not  related  to  Sarah  Prentice  and  the  road  she  went  on  the  most, 
and  had  not  been  obscene  and  vulgar,  but  had  been  such  as  to  show 
he  was  meditating  a  partridge  hunt ;  if  his  interrupted  chase  of 
Anna  Watson  had  been  an  interrupted  attempt  to  kill  part- 
ridges— would  any  one  object  to  all  this  evidence  on  the  ground 
that  it  did  not  show  a  special  intent  to  kill  the  particular  part- 
ridge that  was  found  dead  ?  If  a  man  had  been  robbed  at  the 
place  of  death,  would  all  this  evidence,  so  far  altered  as  to  relate 
to  men  accustomed  to  carry  large  amounts  of  money,  be  excluded 
because  the  man  who  was  robbed  was  not  one  of  those  concern- 
ing whose  route  the  defendant  had  previously  inquired,  or  whom 
he  had  previously  pursued?  How  would  the  competency  of 
such  evidence  be  affected  by  the  circumstance  that,  by  some 
accident,  the  travelers  concerning  whom  the  defendant  inquired 
happened  to  escape,  and  that  another  happened  to  be  the  victim  ? 
— or  by  the  circumstance  that  in  one  instance  the  robbing  intent 
was  exhibited  by  a  pursuit  more  significant  than  such  an  inquiry 
about  a  person's  route  as  tends  to  show  a  design  to  waylay  or 
pursue  him  ?  The  gist  of  such  evidence  is  not  merely  in  show- 
ing an  intent  to  rob  the  particular  travelers,  who  providentially 
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escaped,  but  in  showing  an  intent  to  rob  any  one  who  would  be 
likely  to  have  what  the  defendant  wanted.  Are  professional 
highwaymen  to  be  acquitted  by  the  exclusion  of  previous  inten- 
tions, preparations,  and  attempts,  because  such  evidence  relates 
to  anybody  they  may  meet,  and  not  to  the  particular  victim 
named  in  the  indictment  ?  Is  the  region  round  about  every  girls' 
school  in  the  land  to  be  infested,  as  the  neighborhood  of  this 
academy  was,  by  a  professional  himter  of  women,  a  fugitive  from 
justice,  flying  from  a  foreign  country  to  this  for  the  safe  con- 
tinuance of  his  business  ?  And  are  such  men  to  be  encouraged 
by  being  excepted  from  the  rules  of  evidence  that  apply  to 
forgers  and  counterfeiters  ?  Are  our  daughters  to  be  exposed  to 
human  beasts  of  prey,  incited  to  their  diabolical  work  by  an 
exemption  from  the  operation  of  those  general  principles  by 
which  even  our  miserable  currency  is  protected  ? 

The  testimony  of  the  Cochran  boy  tends  to  show  that  about 
school  time  some  man  was  prowling  about  the  academy  road,  who 
was  unwilling  to  be  seen  and  recognized  by  that  boy.     It  tends 
to  show  that  Josie  Langmaid's  death  was  not  .accidental.     Why 
was  that  boy  allowed  to  pass  unharmed  ?     His  sex  saved  him. 
Is  not  that  fair  matter  of  inference  and  argument  ?     The  defend- 
ant hunted  neither  men  nor  boys,  nor  old  women.     The  fact  that 
Fowler's  sister  was  accustomed  to  go  to  the  academy,  over  the 
academy  road,  was  a  subject  that  interested  him  on  September 
24,  25  and  26.     On  October  2,  about  the  time  the  girls  would  be 
going  to  school,  he  walked  on  that  road  carrying  a  stick,  similar 
in  all  respects  to  the  one  found  two  days  afterwards,  broken  and 
stained  with  blood,  near  the  place  of  death.     His  talk  with  Fow- 
ler about  Fowler's  sister,  his  talk  with  Maiiair  about  Sarah  Pren- 
tice, and  his  pursuit  of  Anna  Watson,  tend  to  show  that  Josie 
Langmaid's  death  was  not  accidental ;  that  she  fell  a  victim  to 
the  purpose  for  which  the  defendant  hunted  in  that  region — the 
purpose  for  which  he  so  eagerly  and  repeatedly  inquired  about 
the  usual  rontes  of  Fowler's  sister  and  Sarah  Prentice — the  pur- 
pose for  wliich  he  so  hotly  pu,rsued  Anna  Watson.     If  he  hunted 
beasts  of  the  field  or  fowls  of  the  air  in  that  neighborhood,  that 
fact  would  be  evidence  on  the  question  whether  a  beast  or  bird 
(of  the  class  which  he  hunted),  found  killed  in  that  neighbor- 
hood, was  killed  by  him.     If  he  went  forth  to  rob  any  one  he 
might  meet,  that  fact  would  be  evidence  on  a  question  of  rob- 
bery. 
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The  testimony  of  Cochran,  Fowler,  Mahair,  Towle  and  wife, 
Mrs.  Watson  and  daughter,  and  Mercy,  tends  to  show  that  the 
defendant  roamed  about  that  district  for  some  purpose;  that  his 
purpose  was  not  to  pick  berries,  as  Mack  did,  not  to  rob  any  one 
of  money,  not  to  escort  the  feebler  sex  through  woods  and 
bushes,  and  protect  them  against  the  peculiar  insults  and  out- 
rages to  which  that  sex  is  exposed  in  solitary  places,  not  to  revive 
the  spirit  and  practice  of  chivalry  for  the  defense  of  women,  but 
to  practice  upon  them  the  reviving  ferocity  of  a  barbaric  age. 
And  Josie  Langmaid  was  found  killed  and  mutilated  in  a  man- 
ner corresponding  to  the  purpose  for  which  he  ranged  that  part 
of  the  country. 

All  the  evidence  which  1  have  thus  far  considered  tends  to 
show  that  the  defendant  killed  the  deceased,  and  also  the  intent 
with  which  he  killed  her. 

II.  The  jury  having  found,  on  other  evidence  than  that  of 
Julienne  Rousse  that  the  defendant  committed  the  homicide,  her 
testimony  was  competent  to  show  the  intent  with  which  he  com- 
mitted it.  Her  testimony  was,  that  he  committed  a  rape  upon 
her,  at  St.  Beatrice,  in  Canada,  four  years  and  four  months  before 
the  homicide.  It  was  necessary  for  the  state  to  prove  the 
defendant's  intent  to  commit  a  rape  upon  the  deceased.  If  he 
killed  her  without  premeditation,  in  a  struggle  consequent  upon 
his  insulting  her,  or  committing  an  indecent  assault  upon  her, 
without  any  raping  intent,  there  was  no  ground  on  which  he 
could  be  found  guilty  of  the  first  degree  of  murder.  And  all 
the  other  evidence  migjit  be  explained  on  a  hypothesis  of  that 
kind,  consistent  with  his  innocence  of  that  degree  of  murder. 
Whether  such  an  explanation  would  raise  a  reasonable  doubt  in 
the  mind  of  any  juror,  who  can  tell  ?  It  was  the  duty  of  the 
state  to  leave  no  room  for  doubt.  And  on  the  question  whether 
his  intent  was  to  commit  an  indecent  assault,  or  to  commit  a 
rape,  what  better  evidence  could  be  had  than  his  intent  on  other 
similar  occasions  when  he  was  not  interrupted  and  defeated,  aa 
he  was  in  his  pursuit  of  Anna  Watson  ?  If  a  man's  intent  to  pass 
counterfeit  money  at  one  time  is  evidence  of  his  intent  to  pass 
other  counterfeit  money  found  in  his  possession  at  another  tinie ;  if 
his  intent  to  sell  liquor  at  one  time  is  evidence  of  his  intent  to  sell 
other  liquor  at  another  time ;  if  his  intent  to  send  one  negro  boy 
into  slavery  is  evidence  of  his  intent  to  make  the  same  disposi- 
tion of  another  found  in  his  possession — why  is  not  his  intent  to 
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commit  a  rape  upon  Julienne  Eousse,  when  he  took  possession  of 
her,  evidence  of  his  intent  to  make  the  same  disposition  of  Josie 
Langmaid,  when  he  took  possession  of  her  ?  Manifestly  the  only 
objection  to  this  evidence  is  the  remoteness  of  the  rape  in  point 
of  time  and  place.  It  is  settled  by  the  authorities  which  I  have 
cited,  that  that  objection  raises  a  question  of  fact  within  the  discre- 
tion of  the  court,  and  not  a  question  of  law.  The  question  of 
discretion  is  reserved.  Should  the  judgment  be  reversed,  and  a 
new  trial  granted,  on  the  ground  that,  as  a  matter  of  fact,  the  rape 
to  which  Julienne  Rousse  testified  was  temporally  or  locally  too 
remote  to  be  entitled  to  any  weight  on  the  question  whether  the 
intent  with  which  the  defendant  assaulted  the  deceased  was  the 
same  as  that  with  which  he  assaulted  Julienne  Rousse  ? 

If  he  had  passed  counterfeit  money  at  the  time  and  place 
when  and  where  he  raped  Julienne  Kousse,  and  other  counterfeit 
money  had  been  found  in  his  possession  at  the  time  and  place 
when  and  where  he  killed  Josie  Langihaid ;  if  he  had  sold  liquor 
at  the  former  time  and  place,  and  other  liquor  had  been  found  in 
his  possession  at  the  latter  time  and  place ;  if  he  had  got  a  negro 
boy  into  his  possession  at  the  former  time  and  place  with  intent 
to  send  him  into  slavery,  and  had  got  another  negro  boy  into  his 
possession  at  the  latter  time  and  place — would  there  be  any 
doubt  that  his  intent  on  the  former  occasion  would  in  fact  be 
considered,  by  every  intelligent  member  of  the  human  family, 
as  entitled  to  some  weight  on  the  question  of  his  intent  on  the 
latter  occasion  ?  If  a  shipmaster  lands  in  Congo,  obtains  a  cargo 
of  blacks  and  carries  them  to  Cuba,  and  four  years  and  four 
months  afterwards  he  is  found  at  another  place  on  the  African 
coast,  as  far  from  Congo  as  Pembroke  academy  is  from  St.  Bea- 
trice, with  a  hundred  blacks  in  his  possession,  would  anybody 
think  that  his  proved  intent  on  the  former  occasion  had,  as  a 
matter  of  fact,  no  tendency  to  show  what  he  intended  to  do  on 
the  latter  occasion  ?  What  want  of  analogy  is  there  between 
making  prisoners  of  blacks  at  such  different  times  and  places, 
and  making  prisoners  of  these  two  young  women?  What  is 
there  in  the  color  of  the  captives  in  the  former  case  that  can 
carry  more  significance,  from  the  proved  intent  of  their  captor 
in  one  abduction  to  the  question  of  his  intent  in  another,  than  is 
carried  in  this  case  by  their  age  and  sex.  Or  carry  the  signifi- 
cance across  a  greater  interval  of  time  or  place,  what  is  there  in 
the  act,  the  circumstances  or  the  intent  of  kidnaping,  or  passing 
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counterfeit  money,  or  selling  liquor,  that  makes  us  feel  the  prob- 
ative force  of  the  proved  intent  of  one  occasion  upon  the  ques- 
tion of  intent  four  years  and  four  months  afterwards,  and  pre- 
vents our  feeling  any  probative  force  of  such  evidence  in  the 
present  case  ?  There  is  no  distinction  that  can  exempt  sexual 
cases  from  the  effect  of  the  operation  of  such  evidence  upon  the 
human  mind,  or  shorten  in  those  cases  the  temporal  or  local  dis- 
tance reached  by  such  evidence,  in  other  cases.  That  is  plainly 
true,  as  a  matter  of  fact ;  and  it  is  a  mere  matter  of  fact  that  we 
are  considering. 

The  distance  of  place  is  immaterial.  The  defendant  could 
have  gone  in  a  few  hours  from  the  place  where  he  clutched 
Julienne  Rousse,  to  the  place  where  he  pounced  upon  Josie 
Langmaid.  There  was  nothing  in  either  of  the  places  peculiarly 
calculated  to  creafe  or  destroy  an  intent  to  pass  counterfeit 
money  or  to  commit  a  sexual  crime.  The  distance  of  time  is  the 
only  possible  ground  of  objection. 

On  this  point  I  must  appeal  to  the  court  as  I  would  appeal  to 
a  jury,  because  the  question  is  one  not  of  law,  but  of  fact.  If 
your  honors  were  the  sole  tribunal,  trying  the  defendant  upon 
this  indictment,  and  sworn  to  decide  upon  grounds  of  natural 
law,  natural  reason,  and  human  experience,  upon  such  evidence 
as  on  those  grounds  seemed  capable  of  affording  any  light,  would 
you  receive  the  testimony  of  Julienne  Kousse?  I  do  not  hesitate 
to  assert  that  you  would  receive  it,  and  weigh  it.  No  man  on 
earth  would  refuse  to  hear  it,  or  to  consider  it,  unless  he  were 
bound  by  some  arbitrary  and  irrational  rule  overriding  his  under- 
standing, and  dictating  a  course  at  war  with  his  common  sense. 
Your  honors  would  give  it  some  weight,  because  you  would 
infallibly  know,  from  the  teaching  of  history  and  universal  expe- 
rience, your  knowledge  of  human  nature,  and  the  authority  of 
an  intuition  superior  to  all  artificial  reasoning,  that  the  evidence 
of  the  intent  with  which  the  defendant  seized  Julienne  Rousse 
has  some  tendency  to  show  the  intent  with  which  he  seized  Josie 
Langmaid,  notwithstanding  the  two  seizures  were  separated  by 
the  distance  of  four  years  and  four  months.  Whether  the  weight 
of  the  evidence  is  diminished  by  that  lapse  of  time,  and  if  so  how 
much,  are  questions  that  do  not  arise  here.  But  the  question 
whether  your  honors,  in  the  supposed  trial,  would  receive  the 
evidence  and  give  it  some  weight,  is-  the  very  question  to  be 
decided  in  this  case :    for  it  is  settled  that  whether  evidence 
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should  be  excluded  for  temporal  or  local  remoteness  is  a  question 
of  fact,  and  not  a  question  of  law ;  and  the  question  of  fact  here 
is,  whether,  on  those  grounds  of  natural  law,  natural  reason,  and 
human  experience,  upon  which  such  a  question  of  fact  must  be 
decided,  the  intent  with  which  the  defendant  assaulted  Julienne 
Rousse  is  capable  of  affording  any  light  on  the  intent  with  which 
he  assaulted  the  deceased. 

For  error  in  ruling  on  a  question  of  law,  the  court  might  feel 
bound  by  precedent  to  grant  a  new  trial,  although  satisfied  that 
no  injustice  had  been  done.  But  on  this  question  of  discretion, 
in  which  not  law,  but  justice  alone  is  concerned,  will  the  court 
reverse  the  judgment  of  the  circuit  court,  without  any  cause  to 
believe  that  the  defendant  has  suffered  actual  wrong  ? 

It  will  be  admitted,  I  suppose,  that  every  intelligent  person, 
nntrammeled  by  technical  rules,  will  concur  in  the  opinion  of 
the  circuit  court.  And  the  question  being  one  of  pure  fact 
unmixed  with  law,  and,  therefore,  not  subject  to  technical  rules, 
on  what  ground  will  any  one  dissent  from  the  unanimous  judg- 
ment of  the  rest  of  mankind?  If  that  unanimous  judgment 
were  a  conclusion  of  metaphysical  subtlety,  or  scholastic  sophis- 
try, or  a  blind  faith,  based  on  an  evident  obliquity  of  mental  or 
moral  vision,  a  misunderstanding  of  natural  phenomena,  ignor- 
ance of  the  laws  of  the  material  or  spiritual  universe,  or  a  tradi- 
tion or  superstition  that  had  survived  the  low  civilization  of  its 
origin,  it  might  be  a  feeble  authority.  But  it  is  the  spontaneous 
and  irreversible  judgment  of  every  grade  of  intellect  that  has 
appeared,  or  is  likely  to  appear,  in  this  state  of  existence.  It  is 
an  involuntary  and  unavoidable  perception  of  the  inherent  and 
self-evident  relations  of  conduct  and  intention ;  a  mental  revela- 
tion as  natural  as  memory,  and  as  trustworthy  and  unanswerable 
as  consciousness.  "Why-  should  any  one  be  particularly  anxious, 
in  this  case,  to  introduce  not  a  legal  principle,  but  a  dogma  of 
fact,  refuted  by  the  instinctive  knowledge  of  the  whole  human 
race?  If,  in  the  administration  of  justice,  the  experiment  is  to 
be  tried  of  deciding  such  questions  of  fact  as  this  in  defiance  of 
the  innate  and  universal  logic  of  rational  creatures,  it  certainly 
is  not  necessary  that  this  class  of  cases  should  be  selected  for  the 
attempt.  In  asking  that  the  experiment  may  not  be  first  tried 
in  a  case  of  this  kind,  I  utter  the  fervent  remonstrance  and 
prayer  of  every  father  and  mother  who  has  a  daughter,  at  school 
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or  at  home,  exposed  to  the  fate  of  Georgie  Lovering  and  Josie 
Langmaid.* 

W.  T.  Norris  (with  whom  were  8.  B.  Page  and  H.  W. 
Cheerve),  for  the  respondent. 

In  urging  our  bill  of  exceptions,  what  of  it  relates  to  the  tes- 
timony of  Julienne  Rousse  will  first  be  considered. 

Commenting  on  the  use  the  jury  might  make  of  it,  the  court 
gave  them  this  instruction :  "  It  is  a  fundamental  principle  of 
law,  that  evidence  that  the  defendant  committed  one  offense  can- 
not be  received  to  prove  that  he  committed  another  and  distinct 
offense."  Here  is  a  familiar  principle  well  enough  stated.  It  is 
indeed  fundamental — old  as  the  common  law,  and  wise  as  com- 
mon sense. 

No  claim  is  made  by  us  to  exclude  her  testimony  from  use, 
under  the  direction  of  the  court,  because  it  proves  another  offense, 
but  because  it  proves  a  distinct  offense.  Put  the  word  transac- 
tion in  the  place  of  the  word  offense,  and  we  encounter  the  same 
objection.  It  all  rests  on  the  ground  of  distinction.  Want  of 
connection — the  crime  disclosed  with  the  crime  charged — -is  the 
reason  of  the  exclusion.     It  has  no  other  foundation. 

Crime  is  made  up  of  act  and  intent  combined.  Without  the 
evil  intent,  or  what  amounts  to  it  in  law,  there  is  no  guilt. 
Without  the  overt  act  there  is  no  sin,  in  the  eye  of  human  tribu- 
nals. And  it  seems  to  be  agreed  on  all  hands  that  such  evidence 
as  hers  is  not  competent  in  proof  of  the  act  of  murder.  Up  to 
this  point  there  is  no  controversy.  "  Only  upon  the  question  of 
intention,  and  thus  upon  the  degree  of  guilt,"  does  the  court 
below  attempt  to  make  it  competent. 

No  exception  was  taken  to  the  charge,  because  the  use  the  jury 
was  instructed  to  put  the  evidence  to,  after  it  was  in,  was  perhaps 
as  well  for  our  client  as  any  charge  could  have  directed.  Our 
objection  went  to  its  admission.  It  went  in  subject  to  our  objec- 
tion. As  it  went  in,  the  jury  were  free  to  use  it  on  any  question 
before  them.     If  only  two  questions  were  in  issue,  they  could 

*In  the  trial  of  Mr.  Hawkins,  a  clergyman,  for  stealing  money  and  a 
ring  from  Henry  Larimore  in  September,  1668,  Lord  Hale  admitted  evidence 
to  show  he  had  once  stolen  a  pair  of  boots  from  a  man  called  Chilton,  and 
that,  more  than  a  year  before,  he  had  picked  the  pockets  of  one  Noble.  In 
summing  up.  Lord  Hale  said,  after  referring  to  the  case  of  Chilton  and  Noble, 
"  This,  if  true,  would  render  the  prisoner  now  at  the  bar  obnoxious  to  any 
jury:"    6  Howell's  State  Trials,  935.     (This  was  208  years  ago.) 
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use  it  on  either.  But  the  court  tells  them  they  must  use  it  on 
but  one  of  the  two.  How  could  we  object  to  that  ?  "What  is 
the  exception  to  that  charge  ?  After  deferring  unduly,  as  we 
believe  the  court  did,  and  against  our  exception,  to  what  the 
external  exigencies  of  the  cause  were  clamorously  demanding, 
what  right  had  we  then  to  object  to  a  partial  correction  of  the 
error  and  prevention  of  the  injury  ?  Why  talk  about  "  an  unex- 
ceptionable charge  ? "  We  could  not  object  to  what  was  charged 
in  our  favor.  Our  wish  was,  that  nothing  be  charged  as  to  how 
this  evidence  might  be  used.  Our  objection  to  its  admission 
would  then  have  its  full  force.  If  the  charge  had  been  that  it 
be  not  used  at  all,  we  had  to  that  charge  no  valid  objection.  But 
the  jury  would  have  had  the  evidence,  and  we  might  have  lost 
our  objection  to  its  admission.  What  the  court  did  say  in  the 
charge  -we  could  not  object  to,  and  still,  the  more  it  did  not  say, 
the  better  for  the  objection  already  taken.  We  were  in  a  strait, 
with  the  less  said  the  better.  But  do  not  call  it  "  unexception- 
able." "  Take  any  shape  but  that,"  my  adroit  friend.  Our  firm 
nerves  tremble,  and  our  cheeks  blanch,  before  even  a  shade  of  a 
ghost  of  a  right  slaughtered  or  lost  by  our  negligence.  Do  not 
try  to  save  your  verdict  by  making  a  "  corner "  on  us  for  not 
excepting  to  the  charge.  What  then  is  "  the  only  question  of  law 
raised  by  the  bill  of  exceptions  ?  "  Not,  we  submit,  "  whether 
the  evidence  objected  to  is  admissible  for  any  purpose.  No 
claim  is  made  that  the  evidence  we  are  now  considering  has  any 
legal  tendency  to  show  that  the  defendant  killed  the  deceased." 
Has  it  any  legal  tendency  to  show  "  that  he  intended  to  commit 
a  rape  upon  her  ? "  Is  the  intent  to  commit  a  rape  upon  her  in 
question?  It  is  the  act,  either  of  attempt  or  perpetration  of 
that  crime,  resulting  in  murder,  that  must  be  shown.  No  matter 
about  any  express  intention.  One  may  be  implied  if  the  act  be 
proved.  Our  objection  to  the  evidence  raised  the  question 
whether  it  was  inadmissible  for  any  reason.  It  may  be  compe- 
tent on  one  ground,  but  incompetent  on  another  ground.  Under 
our  general  exception,  we  take  it  we  have  the  benefit  of  this 
distinction.  How  much  of  it  is  taken  away  from  us  by  the 
special  charging  of  the  court  ?  Pray,  give  us  all  there  is  left. 
And,  even  then,  do  not  hang  our  client  because  the  court  below 
erred  in  not  assigning  him  counsel  a  match  for  all  the  regular 
and  special  counsel  for  the  state,  aided  by  a  whole  train  of  them 
from  over  the  border. 
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Actual  proof  of  intention  is  not  always  needed.  Malice,  the 
essence  of  all  crime,  may  be  express  or  implied :  Brown  v. 
Oommonwealth,  76  Penn.,  319. 

It  is  not  indispensable  to  a  conviction  that  a  motive  be  proved : 
People  V.  Rohinson,  1  Parker  C.  R.,  644. 

Murder  by  a  free  moral  agent,  when  no  motive  or  provocation 
is  shown,  we  take  it,  must  be  of  the  first  degree.  Under  the 
laws  of  causation,  claimed  to  be  universal,  sane  men  act  from 
motives.  Madness  may  have  method  in  it;  but  with  a  sound 
mind  and  well  proved  act  as  given  data,  all  needed  motive  is 
presumed.  And,  in  the  case  at  bar,  no  real  intention  to  murder 
need  be  either  proved  or  implied.  It  is  enough  if  a  rape  was 
attempted  or  perpetrated,  and  the  murder  followed.  Take  away 
the  rape  and  the  attempt  of  it,  and  fix  the  act  of  killing  upon 
the  respondent,  and  then  his  crime,  without  other  proof  of  intent, 
takes  the  utmost  degree  of  enormity.  "  Sex,  age  and  mutila- 
tion "  may  not  alone  bridge  over  "the  wide  gulf  between  "  mur- 
der and  death  from  accident,  disease  or  suicide,  or  the  thousand 
and  one  mere  figments  of  the  brain  that  may  be  conjured  up  to 
hold  open  the  door  the  circuit  court  ought  to  have  kept  shut  and 
securely  barred.  But  the  point  we  make  here  is,  that  no  actual 
proof  of  express  malice  of  any  kind  was  made  essential,  by  any 
phase  of  allegation  or  answer,  either  in  pleadings  or  proofs  the 
case  presented. 

Under  owv  statute  defining  the  degrees  of  murder,  arson,  rape, 
robbery  and  burglary,  in  conditions  there  given,  are  merged  in 
the  greater  crime,  as  much  as  poisoning,  starving  or  torturing. 
Hence,  none  of  these  acts  thus  ending  in  murder  can  be  the 
motive  of  the  murder.  No  act  or  thing,  nor  any  part  of  it,  can 
be  the  cause  of  its  own  being.  Instead  of  motives,  then,  these 
acts  or  attempts  are  mere  methods  or  occasions  of  the  murder. 
Hence,  evidence  tending  to  prove  the  act  of  rape,  tends,  by  the 
same  token,  to  prove  the  act  of  murder ;  and  if  it  is  to  be 
excluded  because  it  tends  to  prove  the  act  of  murder,  by  the 
same  rule  it  must  be  excluded  from  proving  the  act  of  rape. 

Premeditation  of  crime,  or  the  means  to  do  it  with,  may  pre- 
cede the  bare  act  of  it  a  long  time.  Hence,  evidence  of  them 
may  seem  to  take  a  Avide  range  in  both  time  and  space.  Buying 
poison  may  be  shown,  or  stealing  it,  no  doubt,  with  burglary  and 
arson,  perhaps ;  it  may  be  a  witness  of  a  former  crime,  or  a  par- 
Uceps  criininis  liable  to  turn  state's  evidence,  who  is  put  out  of 
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the  way ;  prior  like  attempts  on  the  same  person  or  thing,  or 
like  crimes  on  other  persons,  but  standing  in  similar  relations 
and  giving  rise  to  the  same  motives ;  sexual  crimes  or  acts  indi- 
cating a  desire  of  change  in  marriage  relations — in  all  these  cases, 
and  many  more  found  in  the  books,  a  prior  crime  may  be  dis- 
closed ;  but  in  all  of  them  this  disclosure  is  a  mere  incident,  not,_ 
as  in  the  case  at  bar,  an  element,  or  the  burden  of  the  evidence. 
And  this  we  understand  to  be  the  true  rule  and  spirit  of  all  the 
authorities.  It  completely  covers  and  disposes  of  all  the  murder 
cases  cited  on  the  other  side :  on  a  charge  of  shooting  with  intent 
to  Mil — proof,  shooting  at  the  same  person  at  another  time ; 
charge,  murder  of  her  husband  by  poison — proof,  three  of  her 
sons  being  subsequently  poisoned ;  charge,  murdering  her  chil- 
dren by  poison — proof,  two  other  children  of  hers,  and  a  lodger 
in  the  house,  had  died  of  poison ;  charge,  murder  of  Garner's 
mother  by  poison — proof,  the  wife,  also  charged,  had  lived  in  his 
family  as  a  servant  when  his  first  wife  died,  and  that  she  died  of 
poison ;  charge,  murdering  her  infant  by  sufEocation  in  bed — 
proof,  deaths  of  her  other  children  at  early  ages ;  charge,  mur- 
dering H. — proof,  H.  had  been  employed  by  the  defendant  to 
murder  P.  ;  charge,  murdering  the  defendant's  wife — proof,  his 
adtilterous  intercourse  with  another  woman;  charge,  murder — 
proof,  adulterous  intercourse  between  the  defendant  and  the  - 
wife  of  the  deceased ;  not  a  single  one  of  them  in  violation  of 
the  rule  laid  down  in  Shaffner  v.  Commonwealth,  72  Penn.,  60. 
"To  make  one  criminal  act  evidence  of  another,  a  connection 
between  them  must  have  existed  in  the  mind  of  the  actor,  link- 
ing them  together  for  some  purpose  he  intended  to  accomplish." 
Take  the  authority  quoted  in  the  charge :  "  Whenever  the 
evidence  which  tends  to  prove  the  other  crime  tends  also  to 
prove  this  one,  not  merely  by  showing  the  prisoner  to  be  a  bad 
man,  but  by  showing  the  particular  bad  intent  to  have  existed  in 
his  mind  at  the  time  he  did  the  act  complained  of,  it  is  admis- 
sible " — ^not  merely  by  showing,  as  in  this  case,  that  the  prisoner 
had  a  native  propensity,  by  him  held  in  common  in  kind  with  all 
other  men,  liable,  in  him  and  them,  to  be  inordinately  inflamed ; 
nor  by  merely  showing  him  to  be  a  bad  man,  because  in  him  it 
had  been  so  inflamed  in  a  single  instance  by  a  single  person,  a 
•member  of  his  family,  after  years  of  familiarity  and,  perhaps, 
fascination,  but  by  showing  this  particular  bad  intent  or  inflam- 
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mation  of  passion  to  have  actuated  him  at  this  time,  and  on  this 
occasion. 

Take  onr  own  case  (State  v.  JTnapp)  cited  on  the  other  side. 
On  one  point  we  do  not  believe  in  its  doctrine.  It  is  not  well 
considered.  It  has  some  aid  from  other  cases,  but  it  is  not  sound 
logic,  it  is  not  good  law,  it  is  not  common  sense,  to  infer,  as  it 
does,  an  act  of  such  extreme  criminality  from  incipient  acts 
ordinarily  having  a  much  less  criminal  but  more  natural  ending ; 
but  on  proving  strength  to  commit  the  crime  alleged,  it  is  sound 
as  a  rock.  Physical  strength  is  a  physical  fact,  to  be  proved  like 
any  other  physical  fact,  when  courts  and  juries  are  expected  to 
use  their  own  experience  and  observation  of  the  natural  course 
of  things.  Suppose,  in  the  case,  the  ability  of  the  defendant  in 
another  direction  to  commit  the  rape  had  been  in  issue — ^that  he 
was  a  man  or  his  victim  a  woman ;  evidence  then,  if  needed, 
might  have  gone  back  to  the  time  of  their  births  without  touch- 
ing any  question  of  discretion.  My  brother  does  not  venture 
this  case  out  on  the  first  point,  and  on  the  last  he  entirely  mis- 
takes its  meaning.  Courts  have  no  discretion  in  admitting  or 
rejecting  legal  testimony.  In  middle  life  a  man's  strength  may 
be  well  shown  from  exertions  of  it  fifteen  or  twenty  years  back. 
It  would  not  do  to  go  so  far  back  on  those  made  by  a  boy  of 
twenty,  or  an  old  man  of  seventy-five.  In  either  case  they  would 
not  be  evidence.  And  this  is  about  all  there  is  of  discretion  on 
questions  of  evidence. 

When  the  scienter  or  quo  a/nimo  becomes  an  essential  factor 
in  the  problem  of  guilt  or  innocence  to  be  solved,  when  proof  of 
malice  becomes  indispensable  to  a  conviction,  such  evidence  of 
other  like  acts  may  then  be  competent :  Wharton's  Crim.  Laws, 
649.  It  is  so  when  proof  of  the  motive  becomes  peculiarly 
material  on  account  of  some  peculiarity  of  the  crime,  or  its 
dependence  on  some  peculiar  motive,  when  the  act  is  innocent  as 
a  rule,  and  its  criminality  the  exception.  Under  this  head  we 
can  dispose  of  all  the  cases  cited  on  the  other  side,  or  found  in 
the  books,  of  forgery,  counterfeiting,  uttering  base  paper  or 
coin,  embezzling,  obtaining  money  and  goods  under  false  pre- 
tenses, fraudulently  conveying  or  pledging  property,  kidnaping 
boys,  and  other  fraudulent  transactions.  In  such  cases  the  intent 
is  always  material  to  be  proven.  It  can  rarely,  if  ever,  be 
inferred,  because  the  act,  or  what  constitutes  that  part  of  the  crime, 
is  just  like  what  is  innocently  done  by  everybody  in  the  every-day 
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business  of  life.  Notes  and  obligations  are  signed  and  negoti- 
ated, clerks  and  agents  are  trusted  and  entrusted,  boys  hired,  with 
traffic  in  all  its  endless  ramifications,  running  in  debt,  failing  and 
running  away,  tight  places,  temptations,  pride,  pinching  poverty, 
with  money  in  all  hands,  hard  and  soft,  going  the  rounds  of  cir- 
culation, begetting  a  love  of  it,  the  root  of  all  evil,  and  giving 
occasion  or  motive  for  a  great  number  of  offenses,  both  malum 
in  se  et  moLum  prohibitum,  known  to  modern  civilization  and 
law,  where  intention  of  wrong-doing  is  often  almost  the  only 
index  and  exponent  of  the  criminality.  In  these  cases  the  mind 
the  thing  is  done  with  is  the  question  of  questions ;  and,  mind 
you,  the  act  is  proved,  or  not  questioned.  Hence,  it  stands  to  rea- 
son that  the  intent  or  knowledge  this  act — innocent  or  indifferent 
in  itself,  it  may  be — is  done  with  may  well  be  learned  from  other 
acts  of  the  same  kind,  done  under  the  direction  of  the  same 
mind.  Perhaps  the  rule  is  best  put  in  the  words  of  Lord  Mans- 
field :  "  "When  an  act,  in  itself  indifferent,  becomes  criminal  if 
done  with  a  particular  intent,  then  the  intent  must  be  proved 
and  found  ;  but  when  the  act  is  in  itself  unlawful,  the  proof  of 
justification  or  excuse  lies  on  the  defendant,  and  in  case  of  fail- 
ure thereof  the  law  implies  a  criminal  intent." 

In  a  murder  case,  cited  in  a  note  in  Eoscoe's  Crim.  Ev.,  page 
92,  as  HeatKs  Case,  1  Harnson,  507,  evidence  was  held  compe- 
tent to  prove  that  the  accused,  on  the  same  day  the  deceased  was 
killed,  and  shortly  before  the  killing,  shot  a  third  person,  though 
it  proved  a  distinct  felony,  as  it  appeai;ed  to  be  connected  with 
the  crime  charged  as  a  part  of  the  same  transaction.  Not  being 
able  to  see  the  full  reported  case,  its  doctrine  as  digested  is  not 
verified.  Obviously  the  term  "  distinct "  is  not  used  in  the  sense 
of  disconnected,  any  further  than  to  mark  two  distinct  felonies. 
It  has  no  reference  to  a  separation  of  the  acts  constituting  the 
crimes ;  they  were  connected  as  parts  of  one  transaction.  Hence 
the  case  comes  within  the  rule,  that  to  be  competent,  one  crime 
to  prove  the  other,  they  must  be  connected.  With  a  slight 
expansion,  and  perhaps  without,  this  case  seems  well  enough  to 
cover  the  chain  of  facts  so  closely  connected  together  in  Elm 
street  and  in  my  brother's  fertile  brain,  extending  from  one  end 
of  it  to  the  other — meaning  the  street,  of  cburse — taken  in  "  suc- 
cession," and  "  all  in  one  night."  Regina  v.  Odbben,  3  F.  and 
F.,  833,  is  exactly  in  point,  where,  on  a  trial  for  breaking  into  a 
booking  office  of  a  railway  station,  evidence  was  admitted  that 
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the  prisoner  had,  on  the  same  night,  broken  into  three  other 
booking  offices  of  other  stations,  "on  the  ground  of  the  four 
cases  being  all  mixed  up  together." 

It  is  hardly  worth  while  for  me  to  review  any  more  cases  cited 
by  counsel  for  prosecution.  Our  case  is  murder.  On  trial  it  is 
proposed  to  show  a  murder  committed  in  perpetrating  or  attempt- 
ing to  perpetrate  rape.  Evidence  in  proof  of  that  charge  was 
offered,  tending  to  show  that,  four  years  and  more  before,  the 
defendant  committed  rape  without  murder  on  another  person  in 
a  distant  country.  We  objected.  Objection  overruled.  Evidence 
admitted.  Jury  instructed  to  use  it  in  linding  intention  only, 
and  thus  finding  degree  of  crime.  No  claim  is  made  that  the 
evidence  helps  to  find  intent,  only  in  so  far  forth  as  it  helps  to 
find  a  bent  of  mind  or  inclination  to  commit  that  kind  of  crimes. 
We  say  no  such  help  is  legal,  whether  claimed  as  a  question  of 
logic,  law  or  discretion.  No  case  has  been  cited  looking  our 
objections  squarely  in  the  face.  And  if  the  rule  of  evidence, 
sought  for  by  the  prosecution,  cannot  be  found  in  capital  cases, 
this  court  will  not  seek  far  for  guides  in  this  case  in  paths  taken 
in  tracing  out  men's  ways  that  are  dark,  in  killing  horses,  hunt- 
ing partridges,  or  putting  money  in  the  purse. 

It  is  not  competent  to  show  that  one  has  a  tendency  to  com- 
mit crimes  like  the  one  he  is  charged  with :  State  v.  Henton,  15 
N.  H.,  169.  It  is  not  proper  to  raise  a  presumption  of  guilt  on 
the  ground  that,  having  committed  one  crime,  the  depravity  it 
exhibits  makes  it  likely  he  would  commit  another. 

Skaffner  v.  CoTmnonwealth,  72  Penn.,  60,  is  a  modern  case,  in 
a  strong  court,  well  considered,  and  almost  exactly  in  point. 
Case:  Shaffner  indicted  for  murder  of  wife  by  poison;  wife 
died  June,  1871 ;  evidence  to  show  death  from  poison ;  main 
question,  was  it  administered  by  husband ;  evidence  of  improper 
intimacy  with  one  Susan  Sharlock;  evidence  of  symptoms  of' 
wife's  death ;  evidence  offered  that  a  first  wife,  who  died  in  Sep- 
tember, 1869,  and  John  Sharlock,  Susan's  husband,  who  died  in 
February,  1871,  both  died  at  the  defendant's  house,  with  similar 
symptoms  as  last  wife,  and  that  all  of  them  were  under  his  care 
at  the  time  they  died.  Evidence  as  to  first  wife  rejected ;  as  to 
John  Sharlock  admitted ;  verdict,  guilty ;  motion  for  new  trial 
overruled ;  sentenced  to  be  hanged ;  writ  of  error  to  Supreme 
Court ;  new  trial  ordered,  because  of  admission  of  this  evidence. 
Here  we  have  two  cases,  and  others  might  be  cited — one  our  own 
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and  some  time  back,  by  as  able  a  court  as  we  ever  had ;  the  other 
of  very  recent  date,  by  an  able  court — fully  sustaining  the  whole 
ground  of  our  exceptions  now  under  consideration. 

No  well  read  lawyer  need  be  told  that  the  doctrine  of  these 
cases  is  the  doctrine  of  all  the  best  earlier  authorities.  Indeed, 
until  quite  recent  times,  it  was  so  far  removed  from  debatable 
ground  as  not  to  be  questioned.  We  may  difEer  about  the  reason 
of  its  existence.  It  may  have  owed  its  birth  to  a  sacred  care  for 
human  life,  to  a  judicial  protest  against  sanguinary  legislation, 
or  to  a  conviction  that  disposition  of  mind,  even  when  use  has 
bred  a  habit,  is  too  frail  a  premise  to  draw  inferences  from,  bear- 
ing on  issues  of  life  or  death.  Whatever  its  reason,  nobody 
doubts  it  existed.  And  we  ask  the  court  to  consider  whether  or 
not  it  may  come  under  the  provision  of  the  constitution,  that 
"  all  the  laws  which  have  usually  been  practiced  on  in  the  courts 
of  laws,  shall  remain  and  be  in  full  force  until  altered  and 
repealed  by  the  legislature."  How  much  rules  of  evidence  may 
come  within  the  scope  of  this  provision,  perhaps,  has  never  been 
determined.  We  are  not  sure,  but  think  the  point  worth  con- 
sidering. Interest  in  the  result  of  a  cause,  as  a  bar  to  the  person 
testifying,  had  to  be  or  was  let  down  by  act  of  legislation. 

No  rule  of  law  is  better  settled  than  that  the  "  evidence  shall 
be  confined  to  the  point  in  issue."  My  brother  insists  on  it,  but 
likes  the  terms  "  pertinent "  and  "  relevant "  better.  We  insist 
on  it,  and  do  not  care  about  the  terms.  It  makes  no  odds  that 
we  know  of  how  many  circumstantial  facts  are  put  in  evidence. 
What  the  rule  demands  is,  that  they  be  each  one  circumstantial — 
circum  stems — standing  around,  each  one  to  be  proved  as  a  pri- 
mary premise,  not  as  an  inference  from  which  the  conclusion  or 
verdict  is  to  be  drawn.  "  Plucking  the  grass  to  know  where  sits 
the  wind "  may  be  sensible  enough,  but  throwing  up  straws  to 
tell  which  way  it  will  blow  four  years  hence,  lacks  wit  as  well  as 
poetry.  It  is  of  the  nature  of  water  to  run  down  hill — it  has  a 
strong  tendency  that  way ;  but  who  would  think  of  inferring 
hence  alone  that  a  given  water  had  run  down  a  given  hill  ? 
Making  no  point  of  remoteness  in  time  or  space,  let  us  see  how 
well  this  evidence  will  bear  analyzing.  Premise  to  be  proved  : 
he  committed  a  rape,  in  no  way,  except  in  kind,  connected  with 
this  crime.  Inference :  a  general  disposition  to  commit  this  kind 
of  offense.  Next  premise :  this  general  disposition  in  him. 
Inference :  he  committed  this  particular  offense.     "  Presumptions 
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of  fact  are  in  truth  but  mere  arguments."  Hence,  as  all  the  evi- 
dentiary aid  one  of  these  acts  gets  from  the  other  is  through  this 
presumption  of  general  disposition,  it  is  but  mere  argument.  No 
mark,  except  the  class  mark  of  kind,  have  they  in  common. 
And  why  such  proof  has  not  been  used  is  because  the  argument 
is  too  far-fetched — "  too  thin  " — an  inference  from  a  presump- 
tion ;  a  chain  of  reasoning  of  two  or  three  links,  with  ample 
•  hiding-places  for  abundant  fallacies.  It  may  be  tried  "  by  the 
common  test  of  the  validity  of  arguments."  Some  men  who  com- 
mit a  single  crime  have,  or  thereby  acqiiire,  a  tendency  to  commit 
the  same  kind  of  crimes ;  if  this  man  committed  the  rape,  he 
might  therefore  have  or  thereby  acquire  a  tendency  to  commit 
other  rapes ;  if  he  had  or  so  acquired  such  a  tendency,  and,  if 
another  rape  was  committed  within  his  reach,  he  might  therefore 
be  more  likely  to  be  guilty ;  if  so  more  likely  to  be  guilty  of 
rape,  and  if  there  was  a  murder  committed  in  perpetrating  or 
attempting  to  perpetrate  rape,  he  might  therefore  be  more  likely 
to  be  guilty  of  this  rape,  and  hence  of  this  murder ;  a  sort  of  an 
ex  parte  conviction  of  a  single  rape,  from  which  the  jury  are  to 
find  a  general  disposition  to  that  kind  of  crimes,  in  order  to  help 
them  out  in  presuming  the  commission  of  another  rape  as  a 
motive  or  occasion  of  the  murder.  We  can  find  nothing  like  it 
in  the  books,  and  much  of  the  best  ability  in  the  profession  is  all 
up  in  arms  against  this  innovation. 

As  a  question  of  logic,  then,  there  is  no  evidentiary  power  in 
this  testimony,  entitling  it  to  use  in  a  trial  of  this  kind.  As  a 
question  of  law,  we  have  already  attempted  to  show  that,  if  it 
has  any  such  power,  it  cannot  be  used  here.  And  now  we  say, 
if  there  be  any  question  of  discretion  about  it,  it  ought  not  to  be 
used.  On  this  point,  the  reasoning  of  the  court  in  Shaffner  v. 
Commonwealth,  already  cited,  suggests  all  that  need  be  said. 
But  we  take  no  time  on  this  point.  If  the  point  of  law  does  not 
save  us,  we  cannot,  in  the  nature  of  the  case,  hope  much  from 
that  of  discretion.  In  fact  we  do  not  believe  much  in  questions 
of  discretion  when  a  man's  life  is  at  stake.  Hanging  ought  not 
to  go  by  discretion.  It  is  our  client's  last  chance  for  his  life. 
He  is  entitled  to  a  fair  trial  by  "  due  process  of  law,"  even  if 
"  his  complexion  be  perfect  gallows."  And  due  process  of  law 
does  not  go  much  on  discretion.  All  the  light  the  jury  sees  his 
case  in  ought  to  be  pure  legal  testimony.  It  should  all  emanate 
from  the  elements  and  incidents  of  the  tragedy.  It  may  get 
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toned  or  shaded  in  transmission,  not  unlike  the  rays  of  sunlight 
by  refraction,  but  when  it  passes  the  bench  to  the  panel  it  must 
be  free  from  court  coloring  or  discretion. 

Murder  will  out.  Its  witnesses,  though  dumb,  will  speak.  If 
need  be,  the  voice  of  murdered  blood  will  cry  out  from  the 
ground.  Each  new  case  has  its  peculiar  horror.  Now  and  then 
"  a  devil,  a  born  devil,"  who,  "  like  the  shark  and  tiger,  must 
have  prey,"  will  run  a  terrible  race  in  crime  before  detection. 
But,  be  sure,  his  crimes  will  find  him  out.  Innocent  men  wiU 
sometimes  be  accused.  Even  "  the  most  guilty  criminal  may  be 
innocent  of  other  oflEenses  charged  against  him,  of  which  he  might 
acquit  himself  if  fairly  tried."  "  He  may  be  guilty  of  them,  and 
still  innocent  of  the  one  with  which  he  stands  charged."  No 
one  can  tell  how  soon  he  may  be  the  victim  of  seeming  adverse 
circumstances.  Such  things  have  been,  and  may  be  again.  And 
when  they  do  come,  a  wise  and  firm  administration  of  the  law, 
in  the  face  and  eyes  of  popular  indignation,  is  our  only  city  of 
refuge. 

Who  knows  the  jury  "  found  the  homicide  committed  by  the 
defendant,  on  other  evidence  than  that "  we  have  been  consider- 
ing ?  Is  it  so  said  by  a  general  verdict  of  guilty  ?  It  is  not  so 
said  by  the  case  made  by  the  court  allowing  the  exceptions.  My 
brother  says  it  in  his  argument.  And  it  is  just  here  that  our 
exceptions,  as  it  seems  to  me,  take  on  their  most  formidable  pro- 
portions. Even  my  learned  brother,  after  years  of  experience 
in  the  trial  of  criminal  cases,  gets  confused  and  misled,  or  means 
to  mislead,  as  to  the  use  made  of  this  testimony.  It  is  said  by 
the  court,  in  Shaffner  v.  Commonwealth:  "Logically,  the  com- 
mission of  an  independent  offense  is  not  proof  of  itself  of  the 
commission  of  another  crime.  Yet  it  cannot  be  said  to  be  with- 
out infiuence  on  the  mind,  for,  certainly,  if  one  be  shown  to  be 
guilty  of  another  crime  equally  heinous,  it  will  prompt  a  more 
ready  belief  that  he  might  have  committed  the  one  with  which 
he  is  charged  ;  it,  therefore,  predisposes  the  mind  of  the  juror 
to  believe  the  prisoner  guilty."  It  tends  to  give  undue  promin- 
ence and  force  and  weight  to  all  the  other  evidence  in  the  case 
for  the  prosecution.  It  detracts,  in  like  manner,  but  in  double 
portion,  from  all  the  evidence  in  his  defense.  It  prejudices  the 
jury  against  him,  and  inclines  them  to  look  with  suspicion  on  all 
who  come  forward  to  testify  in  his  favor.  Hence,  it  is  "  not 
only  unjust  to  the  prisoner  to  compel  him  to  acquit  himself  of 
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two  offenses  instead  of  one,  but  it  is  detrimental  to  justice  to 
burden  a  trial  with  multiplied  issues,  that  tend  to  confuse  and 
mislead  the  jury."  And  the  problem  for  "  human  reason  and 
human  experience "  to  solve,  in  view  of  this  "  natural  law,"  is, 
not  what  rule  is  desirable  to  be  applied  in  a  given  case,  but  what 
one,  on  the  whole,  is  wisest  and  best  to  be  applied  in  all  eases. 

Who  can  say  tliat  "no  injustice  has  been  done?"  We  have 
found  that  neither  tendency  to  crime,  evil  disposition,  nor  bad 
character  can  enter  the  lists  as  circumstantial  evidence :  1  Phil- 
lips' Ev.  (7th  ed.),  181.  Even  admissions  made  of  a  similar 
crime,  and  of  a  tendency  of  mind  that  way,  cannot  be  compe- 
tent :  1  Chitty  Crim.  Law,  604.  Proof  that  the  accused  was 
influenced  by  a  strong  motive  of  interest  to  commit  the  offense 
charged,  ought  never  to  operate  in  proof  of  the  corpus  delicti: 
1  Starkie  Ev.,  490.  "When  tendency  of  mind  is  excluded,  what 
vestige  of  the  first  crime  is  left,  by  which  the  defendant  is  to  be 
traced  to  the  last  one  ?  Neither  mental  nor  moral  science  has  as 
yet  been  able  to  mark  out  a  path  by  metes  and  bounds,  nor  even 
to  blaze  a  trail,  by  which  this  border  land  of  probabilities  may 
safely  be  entered  in  legal  criminal  investigations. 

In  questions  of  character,  it  is  held  that  mere  proof  of  isolated 
facts  can  afford  no  presumption :  1  Taylor's  Ev.,  sec.  326,  and 
if  not  of  character,  how  of  tendency  of  mind  or  disposition — a 
mere  element  of  character  ?  Crime  is  possible  of  everybody ;  it 
is  probable  of  nobody.  We  might  cite  any  amount  of  authority 
against  inviting  juries,  much  more  sending  them,  out  on  voyages 
of  conjecture  and  speculation.  Investigating  possibilities  of 
crime  is  not  their  province,  and  this  testimony  touches  on  possi- 
bilities. "  Seven  hundred  pounds,  with  possibilities,  is  good 
gifts."  But  proof  of  a  single  crime,  years  agone,  with  possibili- 
ties after,  is  bad  evidence. 

My  brother  says  "  this  evidence  was  cumulative."  What  evi- 
deij^ce  he  means  we  are  not  quite  certain.  If  he  means  what  we 
have  been  talking  about  as  no  evidence,  then  his  notion  of  cumu- 
lating with  it,  or  on  it,  is,  in  our  estimation,  like  what  somebody — 
Tom  Hood,  is  it  ? — says  about  increasing,  cumulating,  a  wife's 
salary ;  it  was  nothing  before,  and  so  it  was  doubled.  If  it  has  no 
legal  status  in  court,  it  can  neither  cumulate  nor  be  cumulated. 
Here  there  can  be  no  distinction  between  its  relevancy  as  a  ques- 
tion of  law,  and  its  temporal  or  local  connection  as  a  question  of 
discretion. 
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Nor  is  the  question  of  good  faith  in  putting  it  in  in  question. 
We  say  it  was  put  in  by  the  counsel  for  the  prosecution  without 
any  indication  to  the  court,  the  jury,  the  respondent,  or  his  coun- 
sel, as  to  how  it  might  be  used.  No  such  indication  came  from 
the  court  till  all  the  evidence  in  the  case  was  closed,  and  this  evi- 
dence had  done  its  work.  We  make  no  point  of  good  or  bad 
faith ;  we  merely  state  a  fact.  If  the  jury  found  the  defendant 
on  other  evidence  guilty  of  this  homicide,  then  there  was  no 
need  of  any  more  evidence:  ComTnorvwealth  v.  Webster,  5 
Cush.,  305 ;  Commonwealth  v.  York,  9  Met.,  93,  and  cases  there 
cited  from  other  state  and  foreign  courts. 

We  are  not  driven  to  charge  bad  faith,  or  even  that  injustice 
was  done.     It  is  enough  that  it  may  have  been  done. 

In  Eegina  v.  Oddy,  4  Cox  C.  C,  Lord  Campbell,  after  saying 
"  The  law  of  England  does  not  allow  one  crime  to  be  proved  in 
order  to  raise  a  probability  that  another  crime  has  been  com- 
mitted by  the  perpetrator  of  the  first,"  adds  this  logical  and 
common  sense  caution :  "  Allowing  evidence  to  be  given  of  the 
uttering  of  other  forged  notes  to  other  persons  has  gone  to  great 
lengths,  and  I  should  be  unwilling  to  see  that  rule  applied  gen- 
erally in  the  administration  of  the  criminal  laws."  Prejudice  is 
a  wily  fellow  In  a  jury-box.  He  had  full  license — ca^te  hlomohe 
— with  this  testimony  for  a  long  time,  before  the  court  called 
him  to  any  account.  Hence  the  burden  is  on  the  other  side. 
Not  one  of  the  jurors  can  tell  how  much  his  mind  was  confused 
or  misled.  Law  is  exceedingly  jealous  of  both  these  clouds  on 
reason  and  judgment ;  but  the  testimony  was  in  there,  liable  to 
do  mischief,  and  that  is  enough  for  our  purpose. 

In  Coleman  v.  People,  55  N.  T.,  90,  a  late  case,  it  is  said  by 
the  court,  all  the  judges  concurring  on  this  point,  "  The  general 
rule  is  against  receiving  evidence  of  another  offense,"  "  however 
persuasive  the  evidence  may  be  in  a  moral  point  of  view."  Same 
case  before  the  same  court  in  66  N.  T.,  591,  and  affirmed.  Up 
again  in  58  N.  Y.,  555 ;  general  doctrine  reaffirmed,  where  the 
court  said,  "  The  true  rule,  and  the  only  rule  that  can  be  sus- 
tained on  principle  is,  that  the  intendment  of  law  is  that  an  error 
in  the  admission  of  evidence  is  prejudicial  to  the  party  object- 
ing, and  will  be  ground  for  reversal  of  the  judgment,  unless 
the  intendment  is  clearly  repelled  by  the  record.  The  error 
must  be  shown  conclusively  to  be  innoxious." 

It  is  not  this  defendant  alone  who  is  on  trial  in  this  court.    If 
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he  "  has  received  no  actual  wrong,"  as  we  contend  he  has,  and  as 
there  is,  to  say  the  least,  a  chance  for,  in  piecing  up  the  detached 
fragments  of  evidence  in  his  case,  law  and  the  course  of  justice 
have  a  right  to  complain.  We  speak  now  for  the  integrity  of 
the  rules  of  evidence.  We  may  have  monsters  of  crime  in  our 
day.  Old-fashioned  notions  may  not  be  quite  up  to  my  brother's 
anxiety  in  dealing  with  cases  of  modern  depravity.  He  seems 
still  haunted  by  the  ghost  of  one  subject  for  a  mad-house,  sent 
to  the  halter  on  his  own  confession.  And  has  he  himself  par- 
taken of  the  insane  root,  that  he  would  obliterate  the  line 
between  judges  and  juries,  and  let  men  be  tried  for  their  lives 
on  such  "grounds  of  natural  law,  natural  reason  and  human 
experience,"  as  any  twelve  men,  picked  by  chance  from  like 
chance  pickings  from  men  selected  without  reference  to  special 
aptness  or  training,  may  chance  to  adopt  in  a  jury-room  ?  Is  he 
prepared  to  denounce  any  nile  of  evidence,  deemed  wise  and 
salutary  hitherto,  as  arbitrary  and  irrational,  because  it  happens 
to  stand  in  the  way  of  a  conviction  of  a  man  whom,  in  his  zeal, 
he  has  come  to  regard  as  surely  guilty  ?  Your  honors  might  give 
some  weight  to  the  evidence  on  the  question  of  interest,  if  cer- 
tain both  crimes  were  committed,  and  committed  by  the  same 
person. 

But  just  here,  the  "  teaching  of  history  and  universal  experi- 
ence, your  own  knowledge  of  human  nature,  and  the  authority 
of  an  intuition  superior  to  all  artificial  reasoning,"  all  admonish 
you  not  to  trust  to  a  jury  evidence  of  a  fact  entirely  disconnected 
from  the  main  fact  and  not  made  certain,  from  which  to  draw- 
such  inferences  as  their  whim  or  caprice  may  dictate  of  a  man 
who  has  been  followed  by  a  hue  and  cry  of  the  whole  community 
ever  since  the  detectives  first  thought  they  scented  his  track, 
crossing  the  trail  they  were  following  of  the  first  man  by  them 
beat  out  of  cover  in  hunting  for  the  author  of  this  terrible 
tragedy.  No  man  on  earth  would  be  willing  to  trust  his  life  to 
such  an  ordeal. 

In  the  next  place,  we  will  make  short  work  of  the  rest  of  our 
bill  of  exceptions. 

It  need  hardly  be  said  that  what  has  been  considered  we  regard 
as  its  head  and  front.  In  justice  to  myself,  perhaps,  I  ought  to 
say  that  I  rely  but  little  on  any  of  the  rest. 

All  the  testimony  tending  to  prove  his  chasing  the  Watson 
girl  we  regard  as  clearly  irrelevant,  on  the  ground  that  it  comes 
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to  nothing,  and,  therefore,  is  mischievous.  It  was  two  weeks 
before  the  murder;  it  was  three  or  four  miles  away  from  the 
scene  of  it,  and  not  in  the  same  direction  from  his  residence ;  it 
was  a  day,  and  the  same  time  of  day,  when  other  people  were 
out  in  the  same  locality,  on  what  they,  no  doubt,  deemed  inno- 
cent pastimes.  At  least  two  other  men  are  shown  to  be  on  or 
near  the  same  road  at  the  same  times  and  places  when  and  where 
he  was  seen.  Nothing  bad  is  shown  of  him  but  haste  and  excite- 
ment. He  was  never  seen  near  the  girl  except  when  her  mother 
was  present. 

"We  wish  to  make  this  general  remark  as  to  all  this  class  of  tes- 
timony. It  is  all  open  to  two  constructions.  None  of  it  of 
necessity  points  to  anything.  Taken  against  a  man  suspected,  it 
becomes  suspicious;  without  extraneous  aid,  it  is  all  entirely 
indifferent.  But  what  was  submitted  in  a  former  brief  is  all  that 
need  be  said  on  this  point. 

We  make  no  appeals ;  we  crave  right  and  justice.  Give  us  a 
fair  trial.  We  expect  to  meet  all  the  evidence  properly  connecting 
us  with  this  horrid  crime.  Against  that  we  can  take  no  excep- 
tion. But  if  the  jury  were  improperly  influenced  in  their  find- 
ings by  incompetent  testimony, 

" — ^be  it  so  mucli 
As  makes  it  light,  or  heavy,  in  the  substance 
Or  the  division  of  the  twentieth  part 
Of  one  poor  scruple;" 

then  we  have  a  right  to  complain. 

Lewis  W.  Clark,  attorney-general,  in  reply. 

For  all  the  legal  purposes  of  this  case  the  charge  is  unexcep- 
tionable, because  there  is  no  question  before  this  court  in  regard 
to  its  correctness. 

The  testimony  of  Julienne  Rousse.  I.  The  defendant  con- 
tends that  the  question  is  not  whether  this  evidence  is  admissible 
for  any  purpose,  but  whether  there  is  any  purpose  for  which  it 
is  not  admissible,  and  that  the  judgment  should  be  reversed 
because  this  evidence  is  not  competent  to  show  that  he  killed  the 
deceased.  His  claim  is,  that  evidence  of  the  degree  of  guilt 
should  be  excluded,  unless  it  tends  to  prove  every  other  part  of 
the  case ;  that  evidence  tending  to  show  a  homicide,  "  committed 
in  perpetrating  or  attempting  to  perpetrate  arson,  rape,  robbery, 
or  burglary,"  is  incompetent,  unless  it  also  tends  to  show  that 
the  defendant  is  the  murderer ;  that  when  a  murder  is  committed 
in  the  perpetration  of  arson,  robbery,  or  burglary,  evidence  of  a 
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fire  set,  a  pocket-book  left  open  and  empty  in  the  highway,  or  a 
door  or  lock  broken,  is  inadmissible  if  it  does  not  bear  upon 
every  question  into  which  the  general  issue  may  by  ingenuity  be 
divided ;  in  short,  that  no  evidence  is  admissible  on  any  point 
unless  it  tends  to  prove  every  other  point.  I  do  not  think  I 
should  be  justified  in  occupying  the  time  of  the  court  with  any 
answer  to  this  part  of  the  defendant's  argument. 

II.  The  defendant  contends  that  the  evidence  was  inadmis- 
sible, because  no  actual  proof  of  a  raping  intent  was  made  essen- 
tial by  any  allegations  or  answer  in  pleading  or  proof ;  that  the 
act  of  killing  being  fixed  upon  the  defendant,  his  crime,  without 
other  proof  of  intent,  would  be  murder  of  the  first  degree. 
Under  the  decision  in  State  v.  Pike,  49  N.  H.,  399,  404,  405, 
406,  it  was  not  necessary  to  allege  in  this  indictment  the  defend- 
ant's perpetration  of,  or  attempt  to  perpetrate  a  rape.  But,  in 
order  to  convict  the  defendant  of  murder  in  the  first  degree,  it 
was  as  necessary  for  the  state  to  prove  that  degree  of  murder  as 
if  it  had  been  necessary  to  allege  it  in  the  terms  in  which  it  is 
described  in  the  statute.  The  first  degree  is  no  more  presumed 
without  proof  of  it,  than  a  lower  degree  or  a  mere  homicide 
without  proof  of  it :  State  v.  Ba/rtlett,  43  IS".  H.,  224 ;  State  v. 
Jones,  50  N.  H.,  369 ;  StaU  v.  Hodge,  50  N.  H.,  510,  525,  526. 
The  EngHsh  presumption  (accepted  by  the  majority  of  the  court 
in  Gom.  v.  York),  that  all  homicide  is  malicious,  is  an  error  of 
old  barbarous  or  semi-barbarous  times  not  adopted  here. 

"  Homicide  may  be  lawful.  It  is  well  known  to  be  so  in  many 
cases.  In  many  more  it  is  excusable  or  capable  of  extenuation ; 
and  if  it  may  be  so,  if  it  often  is  so,  whence  the  reason,  where 
the  justice,  of  attaching  to  that  which  may  be  lawful  an  infer- 
ence of  law  that  it  is  unlawful,  and  not  only  unlawful,  but  unlaw- 
ful in  the  highest  degree — or  murder  ?  Why  does  not  the  pre- 
sumption of  innocence  attach  as  much  to  the  motive,  the  intent 
with  which  an  act  is  done,  as  to  the  act  itself?  Innocence  means 
innocent  of  any  unlawful  act,  as  well  as  of  any  act  at  all.  If  the 
burden  of  proving  the  act  itself  is  on  the  government  through- 
out, is  there  not  the  same  burden  of  proving  the  malicious 
intent  ?  It  is  an  evasion  of  the  point  to  say  that  the  latter  is 
proved,  because  it  is  by  law  inferred  from  the  wrongful  act 
itself.  That  assumes  the  very  question  in  dispute.  Was  the 
homicide  unlawful  ?  The  government  asserts  it ;  the  accused 
denies  it.     The  principle  that  malice  is  to  be  legally  inferred 
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from  the  commission  of  a  'wrongful  act  done  intentionally 
without  just  cause  or  excuse,'  does  not  help  us  in  the  solution  of 
the  question.  The  questions  still  remain,  "Was  the  homicide 
wrongful  ?  "Was  it  intentional  or  accidental  ?  "Was  it  done  with- 
out just  cause  or  excuse  ?  In  other  cases,  criminal  malice  is  not 
always  implied  from  the  commission  of  a  wrongful  act.  In 
many  states  it  is  made  a  crime  maliciously  to  destroy  or  injure 
another's  personal  property ;  yet  it  is  perfectly  well  settled  that 
such  an  ofEense  is  not  made  out  by  simple  proof  of  a  voluntary 
and  wrongful  injury  to,  or  destruction  of  such  property.  There 
must  be  proof  of  actual  malice : "  1  Bennett  and  Heard  L.  C.  C, 
361  (2d  ed.) 

A  legal  presumption,  that  all  homicides  are  malicious,  could 
be  based  on  nothing  but  the  fact  that  homicides  are  generally 
malicious.  But  the  fact  is  that  not  one  in  a  thousand  is  mali- 
cious in  a  legal  sense,  *.  e.,  criminally  malicious.  Compare  aU 
the  murders  of  Europe  during  the  last  hundred  years  with  the 
number  of  deaths  caused  by  the  lawful  orders  of  the  first  Napo- 
leon. How  long  a  time  would  be  necessary  to  find  as  many  per- 
sons murdered  in  this  country  as  were  lawfully  slain  in  Virginia 
in  1864?  "War  is  not  an  exception.  "We  are  at  war  now,  and 
have  been  nearly  all  the  time  since  the  first  settlement  of  the 
country.  "War  is,  or  is  in  law  presumed  to  be,  nothing  but  self- 
defense — a  defense  of  rights  which  men  may  legally  defend. 
Whether  the  right  of  defense  be  exercised  by  an  organized  com- 
munity or  by  a  single  member  of  it ;  whether  military  powers 
join  battle,  or  sheriffs  inflict  capital  punishment,  or  rioters  are 
shot,  or  other  persons  resisting  authority  are  killed,  or  individ- 
uals take  life  for  the  prevention  of  atrocious  crimes  which  can- 
not otherwise  be  prevented;  whether  homicide  is  committed 
under  unavoidable  necessity  in  the  defense  of  private  rights  or 
the  advancement  of  public  justice — the  principle  is  the  same. 
And  when  so  small  a  portion  of  homicides  is  unlawful,  what 
ground  is  there  for  presuming  them  all  unlawful  ? 

Leave  the  military  and  the  official  destruction  of  life  out  of 
the  account,  and  consider  only  private  homicides.  Many  of  them 
are  so  clearly  lawful  that  they  are  never  brought  to  the  notice  of 
a  grand  jury.  And,  when  indictments  are  found,  in  how  small 
a  portion  are  there  convictions  of  murder  in  the  second  degree ; 
and  how  much  smaller  a  portion  are  adjudged  to  be  of  the  first 
degree.     Yice  and  villainy  of  all  kinds  and  degrees  abound ;  but 
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a  legal  presumption  that  all  homicide  is  capital  crime  would 
be  a  gross  violation  of  truth,  and  a  cruel  oppression  of  the 
accused. 

Our  juries  are  always  instructed  that  they  cannot  find  the 
defendant  guilty  of  the  first  degree  of  murder,  unless  they  are 
satisfied  by  the  evidence,  beyond  all  reasonable  doubt,  that  the 
defendant  killed  the  deceased  "  by  poison,  starving,  torture,  or 
other  deliberate  and  premeditated  killing,  or  in  perpetrating  or 
attempting  to  perpetrate  arson,  rape,  robbery  or  burglary."  In 
this  case  the  state  undertook  to  comply  with  that  requirement, 
in  the  first  place,  by  proving  by  other  evidence  than  that  of 
Julienne  Eousse  that  the  defendant  assaulted  and  killed  the 
deceased ;  and,  in  the  second  place,  by  proving  by  a  variety  of 
evidence,  including  that  of  Julienne  Eousse,  that  his  assault 
upon  the  deceased  was  made  with  a  raping  intent.  The  defend- 
ant objects  to  evidence  as  unnecessary  which  tends  to  prove  one 
of  the  intents  necessary  to  the  first  degree.  On  the  question  of 
degree,  the  court  tell  the  jury  that  the  burden  of  proof  is  on  the 
state,  and  they  must  be  satisfied  by  the  evidence  beyond  a  reason- 
able doubt ;  the  defendant  asks  that  the  verdict  be  set  aside, 
because  evidence  was  admitted  to  prove  that  point  without  proof 
of  which  his  execution  would  be  a  judicial  murder.  The  exclu- 
sion of  evidence  of  intent  would  be  the  repeal  of  an  elementary 
principle,  and  the  sacrifice  of  a  vital  right  of  every  person  on 
trial  for  his  life.  From  seeking  such  a  subversion  of  law  and 
justice,  a  convict  is  not  deterred  by  its  shocking  inhumanity. 

III.  The  defendant  proposes  the  introduction  of  a  distinction 
between  "  a  mere  incident "  and  "  an  element  or  the  burden  of 
the  evidence."  Such  an  amendment  of  the  law  would  be  an 
exceedingly  attenuated  refinement  of  legal  language,  and  a  per- 
version of  legal  principle.  Proof  of  intent,  motive,  malice,  or 
any  mental  condition,  is  competent  when  the  intent,  motive, 
malice,  or  mental  condition,  is  a  fact  material  in  the  case ;  and 
when  such  a  fact  is  material,  the  proposed  distinction  between 
incident  and  element  is  immaterial. 

IV.  The  defendant  admits  (what  no  lawyer  would  think  of 
denying)  that  when  the  "  quo  animo  becomes  an  essential  factor 
in  the  problem  of  guilt  or  innocence  to  be  solved,"  "  such  evi- 
dence of  other  like  acts  may  be  competent."  What  fact  in  this 
case  is  a  more  "  essential  factor,"  a  more  relevant  and  material 
fact,  than  the  animus,  the  intent,  with  which  the  defendant 
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assaulted  the  deceased  ?  At  the  trial,  the  question  of  that  intent 
was  for  him  an  issue  of  life  or  death ;  and  so  it  is  now,  and  will 
be  while  this  case  remains  in  the  hands  of  a  human  tribunal. 
His  life  depends  on  that  intent.  And  in  what  sense  would  lan- 
guage be  used,  if  it  were  said  that  a  fact  upon  which  the  law 
makes  his  life  depend  is  immaterial.  His  intent  is  as  material  as 
his  life,  which  is  the  only  thing  against  which  the  judgment 
runs,  and  against  which  the  judgment  would  not  run  if  the 
intent  had  not  been  proved  at  the  trial. 

In  a  great  number  of  the  decided  cases  in  which  evidence  of 
the  intent  with  which  other  similar  acts  were  committed  haa 
been  held  competent,  the  defendant  claims  the  intent  was  "  pecu- 
liarly material."  "  In  such  cases,"  he  says,  "  the  intent  is  always 
material  to  be  proven."  Intent  is  either  material  or  immaterial ; 
and  its  materiality  is  a  legal  question.  But,  in  admitting  and 
rejecting  evidence,  the  law  does  not  proceed  upon  a  distinction 
between  evidence  that  is  and  evidence  that  is  not  "  peculiarly 
material."  And  if  there  were  a  rule  of  evidence  based  on  such 
an  indeterminate  distinction,  what  would  be  more  "peculiarly 
material "  in  the  defendant's  case  than  an  intent  which  is  decisive 
of  the  question  whether  he  shall  live  or  die  ? 

The  defendant  admits  that  when  the  criminality  of  an  act 
depends  upon  the  intent  with  which  the  act  is  done,  the  intent 
"  may  well  be  learned  from  other  acts  of  the  same  kind."  Homi- 
cide may  be  lawful ;  it  may  be  unlawful ;  it  may  be  a  crime ;  it 
may  be  a  moral  and  legal  duty.  Its  character  depends  upon  the 
occasion,  the  circumstances,  and  the  intent.  Of  itself,  it  is  as 
indifferent  as  any  other  act  the  guilt  of  which  consists  in  intent : 
4  Bl.  Com.,  176-188.  If  the  defendant  killed  the  deceased  acci- 
dentally, and  without  fault,  he  is  innocent.  If  he  killed  her  in 
the  necessary  defense  of  his  child,  his  act  was  meritorious.  His 
raping  intent  may  be  proved,  because  it  is  material.  It  must  be 
proved  in  order  to  convict  him  of  a  capital  crime.  If  it  had  not 
been  proved,  I  should  have  moved  to  set  aSide  the  verdict  as  a 
murderous  mistake. 

V.  The  defendant  says :  "  Courts  have  no  discretion  in  admit- 
ting or  rejecting  legal  testimony,"  and  "  hanging  ought  not  to 
go  by  discretion."  In  the  bill  of  exceptions,  the  court,  transfer- 
ring "  all  questions  as  to  the  exercise  of  discretion,"  evidently 
used  the  word  "  discretion  "  in  the  technical  sense  in  which  it  is 
used  in  legal  decisions  and  arguments.     Judicial  discretion  is 
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"  the  exercise  of  final  judgment  by  the  court  in  the  decision  of 
such  questions  of  fact  as,  from  their  nature  and  the  cii-cnmstaiices 
of  the  case,  come  peculiarly  within  the  province  of  the  presiding 
judge  to  determine:"  Bundy  v.  Hyde,  50  N".  H.,  116,  120. 
"  Judicial  discretion,  in  its  teclmical,  legal  sense,  is  the  name  of 
the  decision  of  certain  questions  of  fact  by  the  court :"  Darling 
V.  Westmoreland,  52  N.  H.,  401,  408.  "  No  doubt  there  would 
be  some  limits  as  to  time  and  circumstances  beyond  which  evi- 
dence of  uttering  forged  instruments  on  other  occasions  would 
not  be  permitted.  What  these  limits  are,  it  is  for  the  judge  in 
his  discretion  to  determine :"  Eoscoe  Crim.  Ev.,  95  (7th  ed.) 
"  In  regard  to  the  distance  of  time  (or  place)  between  the  prin- 
cipal fact  in  issue  and  the  collateral  facts  proposed  to  be  shown 
in  proof  of  the  intention,  so  far  as  it  affects  the  admissibility  of 
the  evidence  no  precise  rule  has  been  laid  down,  but  the  question 
rests  in  the  discretion  of  the  judge :"  3  Gr.  Ev.,  sec.  15,  and 
authorities  cited  in  my  former  brief. 

VI.  The  competency  of  evidence  of  intent  is  not  affected  by 
the  distinction  between  offenses  that  are  and  those  that  are  not 
capital.  When  there  were  one  himdred  and  sixty  capital  crimes, 
the  question  was  not  what  offenses  were,  but  what  were  not  capi- 
tal. Passing  counterfeit  money  (third  offense),  trifling  embez- 
zlements by  servants,  insignificant  thefts,  and  a  great  variety  of 
petty  delinquencies,  as  well  as  forgery,  arson,  robbery,  burglary, 
etc.,  were  punished  by  death ;  1  Montague  on  Punishment,  82. 
The  legislative  reduction  of  the  penalty  is  no  reason  for  a 
judicial  alteration  of  the  rules  of  evidence  increasing  the  diflS- 
culty  of  proving  the  criminal  intent. 

YII.  InShaffner  v.  Com.,  72Penn.  St.,  60  (a  case  upon  which 
the  defendant  relies),  the  judgment  was  reversed  on  the  ground 
that  the  evidence  of  the  defendant's  having  poisoned  Sharlock 
was  received  as  evidence  that  he  poisoned  his  own  wife  Nancy. 
"  In  substance,"  say  the  court,  "  this  was  an  offer  to  show  that 
the  prisoner  poisoned  Sharlock,  as  evidence  that  he  also  poisoned 
his  own  wife."  It  was  held  that  there  was  no  evidence  of  the 
defendant's  previous  purpose  to  marry  Sharlock's  wife  Susan. 
The  court  say ,  "  The  previous  purpose  to  marry  Susan  is  the 
broken  link  in  the  chain  to  complete  the  connection,  without 
which  the  deaths  of  both  are  not  so  probably  connected  as  to 
make  Sharlock's  death  evidence  on  the  trial  for  the  death  of 
Nancy."     If  that  decision  were  in  point  in  this  case,  I  should 
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insist  that  the  adulterous  intercourse  between  the  defendant  and 
Susan,  and  Sharlock's  life  insurance  money,  obtained  by  the 
defendant,  left  no  such  broken  link ;  and  that  the  decision  was 
reached  by  weighing  the  evidence  and  drawing  an  inference  of 
fact  which  could  not  be  drawn  by  a  court  of  law  passing  upon 
the  legal  question.  But  that  decision  has  no  bearing  on  the  com- 
petency of  proof  of  intent.  The  only  question  considered  in 
relation  to  the  competency  of  evidence  was,  whether  the  act  of 
poisoning  Sharlock  tended  to  prove  the  act  of  poisoning  Nancy. 
The  jury  were  instructed  that  "  if  the  prisoner  is  guilty  at  all, 
there  can  be  no  difficulty  in  ascertaining  the  degree  of  guilt,  for, 
being  by  poison,  it  must  necessarily  be  murder  of  the  first  degree, 
if  purposely  administered ;"  and  that  instruction  was  held  right. 
The  reversal  of  the  judgment  was  based  on  a  supposed  broken 
link  in  the  chain  necessary  to  the  inference  of  one  act  from 
another,  and  not  on  a  violation  of  the  rule  that  allows  the  intent 
of  one  act  to  be  inferred  from  the  intent  of  a  similar  distinct  act : 
a  rule  which  the  court,  in  State  v.  Renton,  15  N.  H.,  169,  175, 
expressly  declared  they  did  not  infringe. 

VIII.  When  the  defendant  says,  "  No  claim  is  made  that  the 
evidence  helps  to  find  intent  only  in  so  far  forth  as  it  helps  to 
find  a  bent  of  mind  or  inclination  to  commit  that  kind  of  crimes," 
he  misapprehends  the  argument  which  I  endeavored  to  present  " 
in  my  former  brief.  The  state  claims  that  it  is  settled  by  all 
the  authorities,  and  admitted  by  the  defendant,  that  when  the 
intent  with  which  the  defendant's  act  was  done,  or  the  intent 
with  which  he  had  possession  of  a  person  or  thing,  is  a  material 
part  of  a  crime  charged  against  him,  evidence  is  admissible  to 
show  the  intent  of  his  acts  on  other  occasions.  The  state  claims 
that  a  raping  intent  is  a  material  part  of  the  crime  charged 
against  this  defendant ;  that,  under  the  circumstances  of  this 
case,  without  proof  of  such  an  intent,  he  could  not  be  and  ought 
not  to  be  convicted  of  the  first  degree  of  murder;  and  that, 
under  the  specific  instructions  given  by  the  court,  the  jury  found, 
on  other  evidence  than  that  of  Julienne  Eousse,  that  the  defend- 
ant killed  Josie  Langmaid.  With  that  verdict,  the  facts  stated 
in  the  bill  of  exceptions  show  that  he  killed  her,  not  by  poison 
or  starving,  but  by  seizing  her,  taking  possession  of  her,  and 
making  an  assault  upon  her,  and  the  state  claims  that,  as  matter 
of  law,  the  intent  with  which  he  seized,  took  possession  of,  and 
aesaulted  other  young  women,  is  evidence  of  the  intent  with 
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which  he  seized,  took  possession  of,  and  assaulted  this  victim. 
Whether  the  fact  that  he  assaulted,  killed,  or  had  sexual  inter- 
course with  others,  is  evidence  that  he  committed  a  like  act  upon 
the  deceased,  is  not  a  question  here.  For  the  purposes  of  this 
case,  let  it  be  as  well  settled  as  the  defendant  may  have  reason  to 
wish,  that  the  fact  of  his  having  committed  a  certain  act  upon 
others,  and  his  general  disposition  to  commit  such  an  act,  are  not 
legal  evidence  that  he  committed  a  similar  act  upon  the  deceased. 
It  is  equally  well  settled  that  his  intent,  in  one  act  or  possession, 
is  evidence  of  his  intent  in  another  similar  act  or  possession. 
The  defendant  admits  that  the  law  is  so  when  the  intent  is  pecu- 
liarly material.  And  if  his  intent,  in  this  case,  is  not  peculiarly 
material,  there  is  no  imaginable  case  in  which  it  would  be. 
Mere  intent  to  kill  is  not  criminal,  and  when  a  homicidal  intent 
acquires  a  criminal  character  from  the  occasion,  the  circumstances 
or  the  motive,  it  does  not  carry  homicide  to  the  highest  degree 
of  guilt,  except  in  the  few  cases  specified  in  the  statute.  The 
defendant's  intent  to  kill  the  deceased  is  not  the  gist  of  the  capi- 
tal offense  of  which  he  has  been  convicted.  His  raping  intent 
is  the  fatal  fact.  To  be  fatal,  it  must  be  proved.  The  methods 
of  proving  it  are  prescribed  by  the  general  rules  relating  to 
intent,  and  not  by  those  relating  to  acts. 

There  is  no  inconsistency  when  the  law  admits  the  special  and 
peculiar  intent  of  other  similar  acts  of  the  defendant  on  other 
occasions  as  evidence  of  his  intent  in  the  act  in  question,  and 
does  not  admit  such  other  acts  as  evidence  of  the  alleged  act. 
In  the  former  case,  it  may  fairly  be  inferred  that  his  similar  acts 
on  different  occasions  were  done  with  like  intent,  though  without 
any  unity  or  continuity  of  plot.  In  the  latter  case,  it  would  be 
a  very  different  thing  to  infer  an  act  on  one  occasion  from  his 
commission  of  similar  acts  on  other  occasions,  without  anything 
to  show  that  they  all  came  within  one  settled  plan  and  fixed  pur- 
pose. If  a  child — yours  or  mine — should  mysteriously  disappear, 
we  might  not  think  that  the  abduction  of  Charlie  Iloss  tended 
to  show  that  both  children  had  been  taken  by  the  same  person. 
But  if  the  kidnaper  of  the  Ross  boy  were  proved  to  have  taken 
yours  or  mine,  and  the  question  were  with  what  intent  he  made 
the  seizure,  would  anybody  doubt  that  his  proved  intent  to 
extort  a  ransom  from  Mr.  Eoss  tended  to  show  an  intent  to  rob 
you  or  me  in  the  same  manner  ?  What  difference  is  there  in  the 
principles  of  evidence  applicable  to  such  cases,  whether  the  vie- 
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tims  are  of  one  sex  or  the  other,  whether  the  alleged  iDtent  of 
the  brigand  is  to  make  money  by  extorting  ransoms  from  parents 
or  by  sending  captives  into  slavery,  as  in  Com.  v.  Turner,  or  to 
gratify  some  other  passion  than  avarice,  as  in  this  case  and  in 
State  V.  Eva/ns  ? 

The  intent  of  one  act  may  be  inferred  from  the  intent  of 
other  similar  acts,  though  the  one  act  may  not  be  inferred  from 
the  others.  If  it  be  said  that  the  legal  difference  between  such 
inferences  is  a  mere  difference  in  their  strength,  my  answer  is, 
that  the  law  permits  the  stronger  of  the  two,  and  does  not  per- 
mit the  other  to  be  drawn,  and  that  my  business  here  is  to  con- 
tend for  the  law  as  it  is,  and  not  to  argue  the  question  whether 
the  law  ought  to  be  so  changed  as  to  tolerate  both  inferences  or 
prohibit  both. 

The  rule,  which  (with  various  qualifications  and  exceptions) 
forbids  one  act  to  be  inferred  from  other  similar  acts,  or  (what 
is  the  same  thing)  from  a  general  disposition,  inclination  or  ten- 
dency to  commit  such  acts,  is  found  only  in  that  small  part  of 
the  world  where  the  common  law  prevails.  As  suggested  in 
Da/rUng  v.  Westmoreland,  pp.  407,  408,  this  peculiarity  of 
English  law  may  have  been  a  piece  of  judicial  legislation  in 
mitigation  of  the  undiseriminating  and  merciless  severity  of  a 
criminal  code  of  one  hundred  and  sixty  capital  offenses.  But  I 
do  not  invite  the  court  to  investigate  the  origin  of  that  rule ;  I 
do  not  argue  that  the  reason  of  it  has  ceased,  and  that  it  is  not 
adapted  to  a  criminal  code  of  a  solitary  capital  offense ;  I  do  not 
ask  the  court  to  reject  it  on  that  or  any  other  ground ;  but  I  do 
insist  that,  in  our  humane  code,  in  the  increase  of  crime,  the 
new  perils  of  the  defenseless,  the  panic  of  parents,  and  the  terror 
that  reigns  in  many  other  places  as  well  as  on  academy  roads,  in 
the  constant  obstruction  and  frequent  defeat  of  justice  by  mis- 
taken pity,  sentimental  inflaences,  the  general  relaxation  of  prin- 
ciple, demoralization  of  society  and  decay  of  government,  there 
is  nothing  that  can  induce  the  court  to  wish  they  had  the  power 
to  change  the  law  by  excluding  the  defendant's  intent  in  one  act  on 
the  question  of  his  intent  in  another  similar  act.  How  fearfully 
such  a  change  would  cripple  the  arm  of  justice,  and  endanger 
private  rights  of  person,  reputation  and  property,  they  who  have 
been  engaged  in  the  administration  of  the  criminal  law  well 
know.  We  need  all  the  just,  reasonable  and  efficient  means  now 
available  for  detecting,  convicting  and  punishing  the  lawless,  and 
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restraining  the  elements  of  society  that  are  hostile  to  its  welfare. 
No  competent  evidence  can  be  spared.  An  inference  as  to  the 
defendant's  intent  in  one  act,  may  be  drawn  from  his  intent  in 
other  similar  acts.  That  rule  cannot  be  safely  annulled.  I  con- 
tend for  it,  as  law,  imperatively  required  by  reason  and  justice, 
indisputably  established  by  the  authorities,  and  explicitly 
admitted  by  the  defendant,  and  I  anxiously  hope  that  my  succes- 
sors may  not  be  disabled  in  the  performance  of  their  duties  by 
the  abolition  of  a  rule  so  necessary  for  the  protection  of  the 
community. 

Gushing,  C.  J.  The  testimony  of  Fowler,  Maliair,  the 
Towles,  the  Watsons  and  Mercy  was,  I  think,  properly  admitted. 
It  all  tended  to  show  that  the  prisoner,  about  the  time  of  the 
murder,  was  frequenting  that  neighborhood  with  a  view  to  the 
commission  of  the  crime  of  rape  upon  the  person  of  some  one 
of  the  young  females  whom  he  knew  to  have  occasion  to  pass 
over  that  road.  The  obscene  and  filthy  language  he  is  described 
as  using,  in  connection  with  his  inquiries  about  one  of  the  young 
ladies,  tends  to  show  what  thoughts  were  in  his  mind,  and  what 
he  was  meditating.  The  testimony  of  the  Watsons  and  Mercy 
tends  to  show,  not  merely  an  attempt  or  design  to  commit  the 
crime  on  the  person  of  Miss  Watson,  but  also  to  show  generally, 
in  connection  with  the  other  testimony,  that  he  was  prowling 
about  that  place  for  the  purpose  of  lying  in  wait  for  any  per- 
son whom  he  might  sacrifice  to  his  base  and  cruel  designs.  It 
furnishes  an  illustration  of  the  doctrine  which  I  shall  attempt  to 
illustrate  and  maintain.  The  attempt  to  commit  one  offense 
may  be  put  in  evidence  when  attended  with  circumstances  which 
give  it  a  logical  connection  with  the  fact  in  issue,  and  not  other- 
wise. 

The  admission  of  the  testimony  of  Julienne  Kousse  gives  rise 
to  by  far  the  most  important  question  in  the  case.  That  testi- 
mony tended  to  prove  that  the  prisoner,  about  four  years  and  a 
half  before  the  trial,  at  a  place  beyond  the  jurisdiction  of  the 
United  States,  committed  the  crime  of  rape  upon  a  person  other 
than  the  deceased ;  and  the  question  is,  whether  that  bald,  naked 
fact,  being  put  in  evidence,  had  any  tendency  to  prove  any  mat- 
ter in  issue  between  the  state  and  the  defendant. 

These  questions  in  regard  to  the  relevancy  of  particular  items 
of  testimony  always  depend  upon  the  peculiar  circumstances  of 
the  case,  and  must  be  solved  by  the  application  of  sound  judg- 
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ment  and  common  sense.  It  very  often  happens,  as  practical 
men  in  the  profession  well  know,  that  facts,  which  in  one  state 
of  the  evidence  and  one  aspect  of  the  case  are  entirely  irrelevant, 
suddenly,  by  a  slight  change  in  the  conditions,  become  of  great 
importance.  Hence  the  necessity,  which  so  often  happens  in 
attempting  to  take  written  testimony,  of  introducing  into  a 
deposition  so  many  facts  which  at  first  sight  seem  entirely  irrele- 
vant, but  which  may  become  admissible  and  important ;  hence, 
too,  one  reason  why  in  criminal  causes  it  is  so  important  that  the 
witnesses  should  testify  in  open  court,  and  in  the  presence  of  the 
respondent,  in  order  that  all  their  knowledge  should  be  available 
to  meet  all  the  exigencies  of  the  trial. 

It  is  for  this  reason  that  so  many  reported  cases  in  the  law  of 
evidence  are  valuable,  not  so  much  in  establishing  principles  of 
law,  as  for  the  illustration  of  those  principles. 

There  is  a  great  mass  of  cases  so  similar  in  their  circumstances, 
and  which  have  occurred  so  often,  that  they  may  be  taken  as 
evidence  of  the  application  of  the  common  sense  and  cultivated 
reason  of  a  great  many  individuals,  and  so  come  to  have  the 
force  and  authority  of  established  law. 

I  think  we  may  assume,  in  the  outset,  that  it  is  not  the  quality 
of  an  action,  as  good  or  bad,  as  unlawful  or  lawful,  as  criminal 
or  otherwise,  which  is  to  determine  its  relevancy.  I  take  it  to  be 
generally  true,  that  any  act  of  the  prisoner  may  be  put  in  evi- 
dence against  him,  provided  it  has  any  logical  and  legal  tendency 
to  prove  any  matter  which  is  in  issue  between  him  and  the  state, 
notwithstanding  it  might  have  an  indirect  bearing,  which  in 
strictness  it  ought  not  to  have,  upon  some  other  matter  in  issue. 
It  may  be,  that  in  some  cases  the  danger  resulting  from  such 
indirect  bearing  might  be  so  great  in  comparison  with  its  import- 
ance in  regard  to  matters  on  which  its  bearing  was  legitimate, 
that  it  ought  not  to  be  admitted.  But  I  think  the  general  rule 
is  that  no  testimony  which  has  a  legitimate  bearing  upon  any 
point  in  issue  can  be  excluded. 

I  say  legitimate  hea/ring  advisedly,  because,  as  already  sug- 
gested, although  undoubtedly  the  relevancy  of  testimony  is  ori- 
ginally a  matter  of  logic  and  common  sense,  still  there  are 
many  instances  in  which  the  evidence  of  particular  facts  as  bear- 
ing upon  particular  issues  has  been  so  often  the  subject  of  dis- 
cussion in  courts  of  law,  and  so  often  ruled  upon,  that  the  united 
logic  of  a  great  many  judges  and  lawyers  may  be  said  to  furnish 
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evidence  of  the  sense  common  to  a  great  many  individuals,  and, 
therefore,  the  best  evidence  of  what  may  be  properly  called  oom- 
mon  sense,  and  thus  to  acquire  the  authority  of  law.  It  is  for 
this  reason  that  the  subject  of  the  relevancy  of  testimony  has 
become,  to  so  great  an  extent,  matter  of  precedent  and  author- 
ity, and  that  we  may  with  entire  propriety  speak  of  its  legal 
relevancy. 

It  is  proper,  however,  in  the  outset,  to  notice  what  appears  to 
me  to  be  a  fallacy  in  the  very  commencement  of  the  able  argu- 
ment for  the  state.  It  says :  "  Under  an  unexceptionable  charge, 
and  upon  other  testimony  than  that  of  Julienne  Kousse,  the 
jury  have  answered  the  first  question  {i.  e.,  Did  the  defendant 
kill  the  deceased?)  in  the  affirmative."  If  it  could  be  known 
certainly  that  the  jury  did  not  give  any  weight  to  the  testimony 
excepted  to  in  determining  whether  the  prisoner  did  the  act ;  if 
it  could  be  certainly  known  that  the  evidence  of  Julienne 
Eousse  did  not  create  in  the  minds  of  the  jury  a  prejudice 
against  the  prisoner  on  all  the  points  of  his  case — the  remark 
might  be  well  founded.  But  that  is  just  what  we  do  not  and 
cannot  know,  although  what  we  do  know  of  the  constitution  and 
temper  of  juries  creates  in  us  a  very  strong  belief  of  the  con- 
trary. 

In  this  case  I  understand  it  to  be  conceded  by  the  government 
that  the  evidence  is  not  relevant  for  the  purpose  of  showing  who 
killed  the  deceased,  but  that  it  is  claimed  to  be  relevant  for  the 
purpose  of  showing  the  particular  act  that  he  was  engaged  in 
doing  when  he  committed  the  murder.  For  the  purpose  of 
showing  the  offense  to  be  murder  in  the  first  degree,  it  is  claimed 
to  be  relevant  as  tending  to  show  that  he  committed  the  murder 
while  in  the  act  of  committing  rape ;  but  as  the  intent  is  the 
mysterious  solvent  which  opens  the  way  for  the  admission  of  the 
testimony,  it  would  not  be  relevant  for  the  purpose  of  showing 
that  he  had  first  committed  a  rape,  and  then  did  the  murder 
afterward. 

Proceeding,  then,  to  consider  what  has  been  settled  in  this 
matter,  I  think  we  may  state  the  law  in  the  following  proposi- 
tions : 

1.  It  is  not  permitted  to  the  prosecution  to  attack  the  charac- 
ter of  the  prisoner,  unless  he  first  puts  that  in  issue  by  offering 
evidence  of  bis  good  character. 
Vol.  n.— 36 
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2.  It  is  not  permitted  to  show  the  defendant's  had  character 

by  showing  particular  acts. 

3.  It  is  not  permitted  to  show  in  the  prisoner  a  tendency  or 
disposition  to  commit  the  crime  with  which  he  is  charged. 

i.  It  is  not  permitted  to  give  in  evidence  other  crimes  of  the 
prisoner,  unless  they  are  so  connected  by  circumstances  with  the 
particular  crime  in  issue  as  that  the  proof  of  one  fact  with  its  cir- 
cumstances has  some  bearing  upon  th«  issue  on  trial  other  than 
such  as  is  expressed  in  the  foregoing  three  propositions. 

It  is  a  maxim  of  our  law,  that  every  man  is  presumed  to  be 
innocent  until  he  is  proved  to  be  guilty.  It  is  characteristic  of 
the  humanity  of  all  English  speaking  peoples,  that  you  cannot 
blacken  the  character  of  a  party  who  is  on  trial  for  an  alleged 
crime.  Prisoners  ordinarily  come  before  the  court  and  the  jury 
under  manifest  disadvantages.  The  very  fact  that  a  man  is 
charged  with  a  crime  is  sufficient  to  create  in  many  minds  a 
belief  that  he  is  guilty.  It  is  quite  inconsistent  with  that  fair- 
ness of  trial  to  which  every  man  is  entitled,  that  the  ]\\rj  should 
be  prejudiced  against  him  by  any  evidence  except  what  relates 
to  the  issue ;  above  all,  should  it  not  be  permitted  to  blacken  his 
character,  to  show  that  he  is  worthless,  to  lighten  the  sense  of 
responsibility  which  rests  upon  the  jury,  by  showing  that  he  is 
not  worthy  of  painstaking  and  care,  and,  in  short,  that  the  trial 
is  what  the  chemists  and  anatomists  call  experimenhim  in  cor- 
pore  vili. 

Of  course,  if  the  respondent  sees  fit  to  put  his  character  in 
issue  by  offering  evidence  tending  to  show  that  it  is  good,  it  is 
then  permitted  to  the  prosecution  to  rebut  this  testimony  by 
showing  that  it  is  bad ;  but  I  think  the  weight  of  authority  is  to 
the  effect  that  this  must  be  done  by  evidence,  not  of  particular 
facts,  but  of  reputation. 

The  law  in  regard  to  proof  of  intent  is,  I  apprehend,  in  no 
particular  different  from  the  law  in  regard  to  the  proof  of  other 
facts,  unless  it  may  be  in  the  general  principle  that  a  person  is 
ordinarily  presumed  to  intend  the  natural  consequences  of  his 
actions.  But  always  the  evidence  will  be  subject  to  the  condi- 
tion that  it  legally  and  logically  tends  to  prove  the  facts  in  issue, 
whether  it  be  the  intent  or  any  other  fact. 

The  foregoing  positions  are  illustrated,  and  I  think  established, 
by  the  following  citations : 

"  Where  a  defendant  has  voluntarily  put  his  character  in  issue, 


STATE  9.  LAPAGB.  563 

and  evidence  for  the  prosecution  has  been  introduced,  it  has  been 
said  the  examination  may  be  extended  to  particular  facts,  though 
this  has  lately  been  denied  by  courts  of  high  respectability ;  and 
certainl}'  it  is  very  oppressive  to  a  defendant,  as  well  as  irrele- 
vant to  the  real  issue,  to  admit  in  rebuttal  a  series  of  independ- 
ent facts,  forming  such  a  constituent  offense : "  1  Wharton's  Am. 
Crim.  Law,  and  cases  cited,  sec.  637. 

"  While,  however,  bad-  character  cannot  be  put  in  issue  by  the 
prosecution,  it  is  permitted  to  introduce  evidence  of  prior  mis- 
conduct, where  it  is  relevant  either  to  prior  malice  towards  an 
individual,  or  guilty  knowledge :"  Wharton,  sec.  639,  and  cases 
cited. 

"  But  in  other  criminal  cases  the  prosecutor  cannot  enter  into 
the  defendant's  character,  unless  the  defendant  enable  him  to  do 
80  by  calling  witnesses  in  support  of  it,  and  even  then  the  prose- 
cutor cannot  examine  into  particular  facts,  the  general  character 
of  the  defendant  not  being  put  in  issue,  but  coming  in  collater- 
ally :"     Buller's  Nisi  Prius,  296. 

"  But  it  is  not  competent  for  the  government  to  give  in  proof 
the  bad  character  of  the  defendant,  unless  he  first  opens  that  line 
of  inquiry  by  evidence  of  good  character ;"  Com.  v.  Webster,  5 
Cush.,  325. 

It  will  be  seen  that  these  authorities  support  not  only  the  first 
proposition  above  stated,  but  also  the  others. 

I  also  cite  the  following  authorities  in  support  of  the  other 
propositions,  which,  it  seems  to  me,  need  no  further  support. 

"  It  is  here,  however,  that  the  fundamental  distinction  begins, 
for  while  particular  acts  may  be  proved  to  show  malice  or 
scienter,  it  is  inadmissible  to  prove,  either  in  this  or  any  other 
way,  that  the  defendant  had  a  tendency  to  the  crime  charged. 
Thus,  in  England,  it  has  been  held  that,  on  the  trial  of  a  person 
charged  with  an  unnatural  crime,  it  was  not  permitted  to  prove 
that  the  defendant  had  admitted  that  he  had  a  tendency  to  such 
practices ;  and  so,  on  an  indictment  against  an  overseer  on  a  plan- 
tation for  the  murder  of  a  .slave,  evidence  as  to  the  prisoner's 
general  habits  as  to  punishing  other  slaves  is  not  admissible  for 
the  prosecution :"  1  Wharton's  Am.  Crim.  Law,  sec.  640,  and 
cases  cited.  ^ 

"  So,  proof  of  a  distinct  murder,  committed  by  the  defendant 
at  a  different  time,  or  of  some  other  felony  or  transaction  com- 
mitted upon  or  against  a  different  person,  and  at  a  different  time, 
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in  which  the  defendant  participated,  cannot  be  admitted  nntil 
proof  has  been  given  establishing  or  tending  to  establish  the 
ofEense  with  which  he  is  charged,  and  showing  some  connection 
between  the  different  transaction's,  or  such  facts  or  circumstances 
as  will  warrant  a  presumption  that  the  latter  grew  out  of,  and 
was  to  some  extent  induced  by,  some  circumstances  connected 
with  the  former,  in  which  case  such  circumstances  connected 
with  the  former  as  are  calculated  to  show  the  quo  cmimo  or 
motive  by  which,  the  prisoner  was  actuated  or  influenced  in 
regard  to  the  subsequent  transaction  are  competent  and  legiti- 
mate testimony : "  i  Wharton's  Am.  Cr.  Law,  sec.  647,  and 
cases  cited. 

In  Regma  v.  Oddy,  4  Eng.  L.  and  Eq.,  572,  it  was  held  that 
"  on  an  indictment  for  feloniously  receiving  goods  knowing  them 
to  have  been  stolen,  it  is  not  competent  for  the  prosecutor,  in 
proof  of  guilty  knowledge  of  the  prisoner,  to  give  in  evidence 
that  the  prisoner,  at  a  time  previous  to  the  receipt  of  the  prose- 
cutor's goods,  had  in  his  possession  other  goods  of  the  same  sort 
as  those  mentioned  in  the  indictment  but  belonging  to  a  different 
owner,  and  that  those  goods  had  been  stolen  from  such  owner." 

Lord  Campbell,  C.  J.  "I  am  of  opinion  that  the  evidence 
objected  to  was  as  admissible  under  the  first  two  counts  as  it  was 
under  the  third,  for  it  was  evidence  which  went  to  show  that  the 
prisoner  was  a  very  bad  man,  and  a  likely  person  to  commit  such 
offenses  as  those  charged  in  the  indictment.  But  the  law  of 
England  does  not  allow  one  crime  to  be  proved  in  order  to  raise 
a  probability  that  another  crime  has  been  committed  by  the  per- 
petrator of  the  first.  The  evidence  which  was  received  in  the 
case  does  not  tend  to  show  that  the  prisoner  knew  that  these 
])articular  goods  were  stolen  at  the  time  that  he  received  them. 
The  rule  which  has  prevailed  in  the  case  of  indictments  for 
uttering  forged  bank  notes,  of  allowing  evidence  to  be  given  of 
the  uttering  other  forged  notes  to  different  persons,  has  gone 
great  lengths,  and  I  should  be  unwilling  to  see  that  rule  applied 
generally  in  the  administration  of  the  criminal  law.  We  are  all 
of  opinion  that  the  evidence  admitted  in  this  ease  with  regard 
to  the  scienter  was  improperly  admitted,  as  it  afforded  no  ground 
for  any  legitimate  inference  in  respect  of  it.  The  conviction, 
therefore,  must  be  quashed :  "  Regina  v.  Odd/y^  4  Eng.  L.  and 
Eq.,  574. 

In  Shaffner  v.  Commoivwealth,  72  Pa.  St.  (13  Am.  Eep.),  the 
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prisoner  was  indicted  for  the  murder  of  his  wife  by  poison. 
There  was  evidence  of  his  criminal  intimacy  with  the  wife  of  S., 
on  whose  life  was  an  insurance,  the  proceeds  of  which,  on  his 
death,  the  defendant  had  tried  to  procure.  Held,  that  evidence 
that  S.  died  with  the  same  symptoms  as  the  defendant's  wife, 
and  had  been  attended  by  the  defendant,  was  inadmissible. 

Agnew,  J.,  in  his  opinion,  said,  "  It  is  a  general  rule,  that  a 
distinct  crime,  unconnected  with  that  laid  in  the  indictment,  can- 
not be  given  in  evidence  against  a  prisoner.  It  is  not  proper  to 
raise  a  presumption  of  guilt,  on  the  ground  that,  having  com- 
mitted one  crime,  the  depravity  it  exhibits  makes  it  likely  he 
would  commit  another.  Logically,  the  commission  of  an  inde- 
pendent offense  is  not  proof,  in  itself,  of  the  commission  of 
another  crime,  yet  it  cannot  be  said  to  be  without  influence  on 
the  mind,  for  certainly,  if  one  be  shown  to  be  guilty  of  another 
crime  equally  heinous,  it  will  prompt  a  more  ready  belief  that 
he  might  have  committed  the  one  with  which  he  is  charged.  It 
therefore  predisposes  the  mind  of  the  juror  to  believe  the  pris- 
oner guilty.  To  make  one  criminal  act  evidence  of  another,  a 
connection  between  them  must  have  existed  in  the  mind  of  the 
actor,  linking  them  together  for  some  purpose  he  intended  to 
accomplish ;  or,  it  must  be  necessai-y  to  identify  the  person  of 
the  actor  by  a  connection  which  shows  that  he  who  committed 
the  one  must  have  done  the  other.  Without  this  obvious  con- 
nection, it  is  not  only  unjust  to  the  prisoner  to  compel  him  to 
acquit  himself  of  two  offenses  instead  of  one,  but  it  is  detri- 
mental to  justice  to  burden  a  trial  with  multiplied  issues  that 
tend  to  confuse  and  mislead  the  jury.  The  most  guilty  criminal 
may  be  innocent  of  other  offenses  charged  against  him,  of  which, 
if  fairly  tried,  he  might  acquit  himself.  From  the  nature  and 
prejudicial  character  of  such  evidence,  it  is  obvious  it  should  not 
be  received,  unless  the  mind  plainly  perceives  that  the  commis- 
sion of  the  one  tends,  by  a  visible  connection,  to  prove  the  com- 
mission of  the  other  by  the  prisoner.  If  the  evidence  be  so 
dubious  that  the  judge  does  not  clearly  perceive  the  connection, 
the  benefit  of  the  doubt  should  be  given  to  the  prisoner,  instead 
of  suffering  the  minds  of  the  jurors  to  be  prejudiced  by  an 
independent  fact  carrying  with  it  no  proper  evidence  of  the  par- 
ticular guilt : "     Shaffner  v.  Commonwealth,  13  Am.  E.,  651. 

"  It  is,  therefore,  not  competent  for  the  prosecutor  to  give 
evidence  of  facts  tending  to  prove  another  distinct  offense,  for 
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the  pTirpose  of  raising  an  inference  that  the  prisoner  has  com- 
mitted the  crime  in  question ;  nor  is  it  competent  to  show  that 
he  has  a  tendency  to  commit  the  offense  with  which  he  is  charged. 
Thus,  on  a  prosecution  for  an  infamous  offense,  an  admission  by 
the  prisoner  that  he  had  committed  such  an  offense  at  another 
time  was  held  to  have  been  properly  rejected:  Rex  v.  Cole, 
cited  in  1  Phillips  on  Ev.,  499  (8th  ed.) : "  State  v.  Benton,  15 
K  H.,  174. 

The  case  of  People  v.  Corbin,  56  N.  Y.,  363,  well  illustrates 
the  practical  application  of  this  doctrine.  The  indictment  was 
for  forging  the  indorsement  of  one  Van  Amburgh  on  a  promis- 
sory note.  The  defense  was,  that  the  prisoner  was  authorized 
to  sign  "Van  Amburgh's  name.  The  prisoner  had  had  such 
authority,  but  the  prosecution  attempted  to  show  that  the 
authority  had  been  revoked.  The  question  of  the  prisoner's 
guilt  or  innocence  depended  upon  the  inquiry  whether  the  pris- 
oner honestly  believed  that  he  was  authorized  to  make  the 
indorsement,  or  whether  he  knew  that  the  authority  had  been 
revoked,  and  signed  Van  Amburgh's  name  with  criminal  intent. 
To  establish  such  intent,  evidence  was  offered  tending  to  show 
his  acknowledgment  that  he  had  made  a  similar  unauthorized  use 
of  the  name  of  his  father-in-law  on  other  notes.  The  county 
judge  charged  the  jury  as  follows :  "  While  the  proof  that  he 
has  been  guilty  of  other  forgeries  is  not  evidence  upon  which 
you  are  to  convict  him  of  this  forgery,  yet  the  proof  of  other 
forgeries  in  connection  with  this,  so  far  as  they  are  in  the  case, 
you  have  the  right  to  consider,  in  determining  what  his  inten- 
tions were  at  the  time  this  paper  was  made  and  uttered.  So  far, 
you  may  consider  all  that  character  of  evidence  in  the  case,  in 
determining  the  intent  at  the  time  this  paper  was  made  and 
uttered."  The  judge  also,  in  his  charge,  said,  "  The  fact  that 
the  defendant  is  guilty  of  other  forgeries  is  no  evidence  to  prove 
that  he  committed  this  forgery.  So  far  as  his  admissions  to 
Ganoung  concede  the  commission  of  forgeries  against  Ganoung, 
they  may  be  considered  by  you  in  determining  what  was  his 
intent  at  the  time  this  note  was  made  and  uttered." 

The  verdict  was  set  aside,  and  a  new  trial  granted. 

Rapallo,  J.,  in  delivering  the  judgment  of  the  court,  said: 
"  The  cases  in  which  offenses  other  than  those  charged  in  the 
indictment  may  be  proved,  for  the  purpose  of  showing  guilty 
knowledge  or  intent,  are  very  few ;  and  this,  we  think,  is  not 
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one  of  them.  The  fact  that  the  prisoner  made  an  rnianthorized 
use  of  the  name  of  Ganoung,  if  established,  shows  that  he  was 
morally  capable  of  committing  the  same  offense  against  Van 
Ambnrgh,  but  does  not  legitimately  tend  to  show  that  he  did  so, 
or  that  he  knew  and  understood  that  Van  Amburgh's  authority 
had  been  withdrawn,  or  that  the  signature  in  question  had  been 
made  with  criminal  intent :"     People  v.  Corhin,  15  Am.  R.,  429. 

The  cases  which  have  been  cited  by  counsel  for  the  govern- 
ment afford  full  illustration  of  the  principles  laid  down  in  what 
has  been  said  before. 

It  is  proper,  however,  to  remark  what  seems  to  me  to  be  a 
fallacious  use  of  the  word  intent.  Ordinarily,  intent  is,  I  think, 
an  inference  of  law  from  acts  proved.  The  maxim  is,  that  every 
man  must  be  taken  to  intend  the  natural  consequences  of  his 
act ;  and  if  he  knowingly  and  voluntarily  does  an  act  which  is 
in  violation  of  law,  he  is  held  to  have  intended  to  violate  the 
law.  This  I  think  would  be  true,  whether  he  did  or  did  not 
know  that  the  act  was  unlawful.  Thus,  if  a  man  should  know- 
ingly and  voluntarily  utter  a  forged  bank-note,  or  a  counterfeit 
coin,  he  would  be  held  guilty  whether  he  did  or  did  not  know 
that  the  act  was  unlawful. 

The  cases  cited  by  counsel  for  the  government  admit  of  being 
classified  into  several  distinct  groups. 

In  the  first  place  is  the  class  of  cases  in  which  other  offenses 
are  shown  for  the  purpose  of  proving  guilty  knowledge.  To 
this  class  belong  those  cases  in  which,  in  the  trial  of  indictments 
for  uttering  forged  bank-notes,  or  counterfeit  coin,  the  proof  of 
other  offenses  of  the  same  kind  is  admitted.  It  might  well  hap- 
pen that  a  person  might  have  in  his  possession  a  single  counter- 
feit bill  or  coin  without  knowing  it  to  be  such  ;  but  he  would  be 
much  less  likely  to  do  so  twice,  and  every  repetition  of  such  an 
act  would  increase  the  probability  that  he  knew  that  the  bills  were 
counterfeit.  If  he  did  know  it,  the  guilty  intent  would  be  an 
implication  of  law,  and  not  an  inference  of  fact.  To  this  class 
belongs  the  case  of  Reg.  v.  Roebuck,  cited  in  the  brief. 

Another  class  of  cases  consists  of  those  in  which  it  becomes 
necessary  to  show  that  the  act  for  which  the  prisoner  was 
indicted  was  not  accidental,  e.  g.,  where  the  prisoner  had  shot 
the  same  person  twice  within  a  short  time,  or  where  the  same 
person  had  fired  a  rick  of  grain  twice,  or  where  several  deaths 
by  poison  had  taken  place  in  the  same  family,  or  where  children 
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of  the  same  mother  had  mysteriously  died.  In  such  cases  it 
might  well  happen  that  a  man  should  shoot  another  accidentally, 
but  that  he  should  do  it  twice  within  a  short  time  would  be  very 
unlikely.  So,  it  might  easily  happen  that  a  man  using  a  gun 
might  fire  a  rick  of  barley  once  by  accident,  but  that  he  should 
do  it  several  times  in  succession  would  be  very  improbable. 

So,  a  person  might  die  of  accidental  poisoning,  but  that  sev- 
eral persons  should  so  die  in  the  same  family  at  different  times 
would  be  very  unlikely. 

So,  that  a  child  should  be  suffocated  in  bed  by  its  mother 
might  happen  once,  but  several  similar  deaths  in  the  same  family 
could  not  reasonably  be  accounted  for  as  accidents. 

So,  in  the  case  of  embezzlement  effected  by  means  of  false 
entries,  a  single  false  entry  might  be  accidentally  made ;  but  the 
probability  of  accident  would  diminish  at  least  as  fast  as  the 
instances  increased.  To  this  class  of  cases  belong  Rex  v.  Vohe, 
Reg.  V.  Geering,  Reg.  v.  Cotton,  Reg.  v.  Roder,  Rex  v.  Mogg, 
Reg.  V.  Dossett,  Reg.  v.  Bailey,  Reg.  v.  Proud,  Reg.  v.  Riohardr 
son,  cited  in  the  brief  for  the  prosecution. 

There  is  another  class  of  cases  in  which  proof  of  the  commis- 
sion of  one  crime  tends  to  show  a  motive  for  the  commission  of 
the  crime  with  which  the  prisoner  is  charged. 

"  A.  was  indicted  for  the  murder  of  H.  It  was  opined  that 
A.,  having  malice  against  P.,  had  hired  H.  to  murder  him,  and 
that  H.  did  so ;  but  that  H.  being  detected,  A.  had  murdered  H. 
to  prevent  a  discovery  of  his  (A.'s)  guilt  respecting  the  murder 
of  P.  Evidence  was  given  of  expressions  of  malice  used  by  A. 
towards  P.,  and  it  was  held  that  the  prosecutor  might  also  give 
evidence  to  show  that  H.  was  in  fact  the  person  by  whom  P. 
had  been  murdered :"  Rex  v.  Clewes,  6  Car.  and  P.,  221 ;  Lit- 
tledale,  Har.  D.  1,  1942. 

"  On  trial  of  the  prisoner  for  the  murder  of  his  wife,-  in  the 
absence  of  direct  evidence,  proof  of  an  adulterous  intercourse 
between  the  prisoner  and  another  woman  is  admissible,  to  repel 
the  presumption  of  innocence  arising  from  the  conjugal  rela- 
tion :"     State  v.  Watkins,  9  Conn.,  47  ;  2  II.  S.  D.,  288. 

So,  in  Com.  v.  Ferrigam,  the  adulterous  intercourse  of  the 
defendant  with  the  wife  of  the  deceased  tends  to  show  a  motive 
for  the  murder. 

In  cases  of  indictments  for  obtaining  goods  under  false  pre- 
tenses, it  very  often  happens  that  the  respondent  has  been  in 
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some  kind  of  business  of  which  buying  and  selling  goods  on 
credit  makes  a  part ;  and  in  such  case  the  difficulty  is  to  draw 
the  line  between  the  points  where  legitimate  business  ceases  and 
fraud  begins.  In  such  cases  a  single  purchase  of  goods  on  credit 
might  happen  in  the  ordinary  course  of  business ;  but  if  a  party 
should  make  several  purchases  of  goods  at  a  time  when  he  was  in 
failing  circumstances,  that  fact  would  have  some  tendency  to 
show  that  he  knew  that  he  was  in  failing  circumstances,  and  that 
he  did  not  intend  to  pay  for  them,  or  expect  that  he  should  be 
able  to  do  it.  Of  course  the  effect  of  such  testimony  would 
depend  upon  the  number  and  amount  of  such  purchases,  the 
after  disposition  of  the  goods  purchased,  and  all  the  other  cir- 
cumstances. To  this  class  belong  the  cases  of  Oom.  v.  Eastman, 
Bradley  v.  Ohear,  and  Hovey  v.  Grant. 

Another  class  of  cases  consists  of  those  in  which  the  evidence 
tends  to  show  a  general  plan  or  conspiracy,  one- act  of  which  was 
that  which  is  in  issue.  To  this  class  belong  Mason  v.  The  State, 
and  perhaps  Com.  v.  Turner  &  Shearer. 

If  the  indictment  were  for  being  a  common  seller  of  spirituous 
liquor,  the  charge  could  be  proved  in  hardly  any  other  way  than 
by  showing  many  specific  acts ;  and  conversely,  if  a  man  were 
proved  to  be  a  professional  counterfeiter,  that  would  be  evidence 
tending  to  show  his  guilty  intent.  Of  this  description  are  Bex 
V.  BcMs  and  Com.  v.  Edgerly. 

In  the  case  of  sexual  crimes,  as  fornication  and  adultery,  where 
the  object  is  to  prove  that  the  respondent  has  committed  the 
crime  with  a  particular  individual,  evidence  tending  to  show  pre- 
vious acts  of  indecent  familiarity  would  have  a  tendency  to  prove 
the  breaking  down  and  removal  of  the  safeguards  of  self-respect 
and  modesty,  and  the  gradual  advance,  step  by  step,  to  the  crime. 
Proof  of  the  actual  commission  of  the  same  crime  would  still 
more  strongl}'  tend  to  show  the  removal  of  those  safeguards,  and 
still  more  to  make  probable  the  commission  of  the  crime  on  trial. 
To  this  class  belong  Com.  v.  Horton,  Com.  v.  Thrasher,  State  v. 
Wallace,  State  v.  Marvin,  Com.  v.  Merriam,,  and  Com.  v. 
Lahey. 

It  should  also  be  remarked  that,  this  being  a  matter  of  judg- 
ment, it  is  quite  likely  that  courts  would  not  always  agree,  and 
that  some  courts  might  see  a  logical  connection  where  others 
could  not.  But  however  extreme  the  case  may  be,  I  think  it 
will  be  found  that  the  courts  have  always  professed  to  put  the 
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admission  of  the  testimony  on  the  ground  that  there  was  some 
logical  connection  between  the  crime  proposed  to  be  proved 
other  than  the  tendency  to  commit  one  crime  as  manifested  by 
the  tendency  to  commit  the  other. 

In  the  case  under  consideration,  I  cannot  see  any  such  logical 
connection,  between  the  commission  of  the  rape  upon  Julienne 
Kousse  and  the  murder  of  Josie  Langmaid,  as  the  law  requires. 
I  am  unable  to  see  any  connection  by  which  from  the  first  crime 
can  be  inferred  that  the  respondent  was  attempting  the  commis- 
sion of  a  rape  when  he  committed  the  murder,  if  he  did  it,  other 
than  such  inference  as  I  understand  the  law  expressly  to  exclude. 
Proof  of  the  first  crime  would  show  that  the  respondent  was  a 
very  bad  man — would  perhaps  show  a  tendency  or  disposition  to 
commit  that  particular  crime ;  but  it  would  go  no  further,  and  in 
fact  would  amount  to  little  more  than  an  attack  upon  the  respon- 
dent's character,  which  is  inadmissible  unless  he  puts  it  in  issue, 
and  an  attack  upon  his  character  by  showing  particular  acts, 
which  is  also  inadmissible. 

There  is  another  consideration  which  makes  necessary  the 
extremest  caution  in  the  admission  of  this  kind  of  testimony,  and 
that  is,  the  hardship  which  would  be  imposed  upon  the  respond- 
ent by  raising  such  collateral  issues,  and  the  great  complication 
which  might  be  introduced  into  the  trial.  I  do  not  by  any 
means  intent  to  assert  that  this  consideration  is  conclusive.  I 
do  not  see  how,  if  the  collateral  fact  has  a  legal  tendency,  on  the 
principles  I  have  stated,  to  prove  the  fact  in  issue,  it  can  be 
excluded. 

It  seems  to  me  clear  that,  if  the  evidence  of  the  rape  of 
Julienne  Rousse  were  admissible,  it  would  be  equally  admissible 
to  prove  the  commission  of  any  other  similar  offense,  and  that 
the  government  would  not  be  confined  to  direct  evidence  of  the 
fact. 

We  learn  from  the  newspapers  of  the  day  that  there  is  a  vehe- 
ment suspicion  that  the  same  person  who  murdered  Josie  Lang- 
maid  murdered  Miss  Ball  at  St.  Albans,  and  it  would  be  equally 
admissible  to  try  that  case  and  show  that  fact  as  the  other.  The 
necessity  of  proving  that  fact,  partly  or  wholly  by  an  elaborate 
combination  of  circumstantial  evidence,  would  not,  that  I  can  see, 
make  it  any  the  less  admissible.  It  would  certainly  be  an 
extreme  hardship  on  the  prisoner  to  compel  him  to  enter  upon 
Buch  an  investigation.     I  mention  this  case  to  illustrate  the  neces- 
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Bity  of  extreme  caution  not  to  admit  such  testimony  unless  there 
can  be  seen  some  distinct  logical  connection,  such  as  the  law 
requires,  between  the  fact  proposed  to  be  proved  and  the  fact  in 
issue. 

In  the  case  of  State  v.  O'Brien,  119  Mass.,  342,  the  law  in 
regard  to  the  admissibility  of  evidence  as  to  character  is  very 
fully  and  satisfactorily  discussed.  The  distinction  th'at  the  term 
character  concerns  what  the  man  is,  and  the  term  reputation, 
concerns  what  is  said  of  him,  is  kept  plainly  in  view ;  and  it  is 
clearly  shown  that  the  only  legitimate  mode  of  proving  character 
is  by  showing  reputation. 

Now,  I  think  a  careful  examination  of  that  part  of  the  charge 
which  relates  to  this  evidence  will  show  that  it  really,  in  sub- 
stance, amounted  to  instructing  the  jury  that  they  were  to  find 
the  character  of  the  prisoner  from  the  fact  proved  by  Kousse, 
and  infer  from  such  character  that  he  would  be  likely  to  be  actu- 
ated by  passion  and  lust.  It  was  really  instructing  the  jury  that 
they  might  find,  from  a  particular  act  proved,  the  prisoner's 
character  as  a  man  possessed  by  unlawful  and  lustful  passion,  and 
infer  from  that  that  he  was  actuated  by  such  passion  in  his  con- 
duct to  the  deceased.  The  matter  really  reduces  itself  to  attack- 
ing the  prisoner's  character  by  the  proof  of  particular  acts,  which 
the  authorities  clearly  show  to  be  inadmissible. 

This  portion  of  the  charge,  though  not  expressly  excepted  to, 
is  mentioned  as  showing  the  particular  view  with  which  the  evi- 
dence excepted  to  was  admitted. 

Ladd,  J.  "  All  murder  committed  *  *  *  in  perpetrating 
or  attempting  to  perpetrate  rape  *  *  *  is  murder  in  the 
first  degree : "  Gen.  Stats.,  ch.  264,  sec.  1.  The  state  claimed 
(1)  that  the  prisoner  murdered  Josie  A.  Langmaid ;  and  (2)  that 
the  murder  was  committed  in  perpetrating,  or  attempting  to  per- 
petrate upon  her,  the  crime  of  rape.  Both  these  facts  were  put 
in  issue  by  the  plea  of  not  guilty.  It  was  for  its  supposed  bear- 
ing on  the  second  issue  that  the  testimony  of  Julienne  Rousse 
was  admitted,  and  tlie  judge  who  charged  the  jury  guarded 
against  any  other  application  of  the  evidence,  so  far  as  a  direction 
from  the  bench  could  have  that  effect  upon  the  minds  of  the 
jury.  The  ground  upon  which  the  jury  were  told  they  might 
consider  it,  in  determining  whether  the  prisoner  was  perpetrating 
or  attempting  to  perpetrate  a  rape  when  he  committed  the  murder, 
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was,  tliat  it  bore  upon  the  question  of  intent,  and  the  ingenious, 
not  to  say  subtle,  argument  of  the  attorney-general  rests  wholly, 
as  I  understand  it,  on  the  same  ground.  He  says,  "  If  he  (the 
prisoner)  had  passed  counterfeit  money  at  the  time  and  place 
when  and  where  he  raped  Julienne  Kousse,  and  other  counterfeit 
money  had  been  found  in  his  possession  at  the  time  and  place 
when  and  where  he  killed  Josie  Langraaid;  if  he  had  got  a 
negro  boy  into  his  possession  at  the  former  time  and  place  with 
intent  to  send  him  into  slavery,  and  had  got  another  negro  boy 
into  his  possession  at  the  latter  time  and  place,  would  there  be 
any  doubt  that  his  intent  on  the  former  occasion  wonld,  in  fact, 
be  considered  by  every  intelligent  member  of  the  human  family 
as  entitled  to  some  weight  on  the  question  of  his  intent  on  the 
latter  occasion  ?  *  *  *  What  is  there  in  the  act,  the  circum- 
stances, or  the  intent  of  kidnaping,  or  passing  counterfeit  money, 
that  makes  us  feel  the  probative  force  of  the  proved  intent  of 
one  occasion  upon  the  question  of  intent  four  years  and  four 
months  afterwards,  and  prevents  our  feeling  any  probative  force 
of  such  evidence  in  the  present  case  ? "  Starting,  then,  with  the 
claim  that  this  evidence  was  admissible  upon  the  question  of 
intent,  it  is  necessary  to  understand  just  what  intent  is  meant. 
Was  it  an  intent  to  commit  the  crime  of  murder?  Certainly 
not.  That  crime  must  be  fully  made  out,  as  the  learned  judge 
correctly  told  the  jury,  by  other  and  entirely  independent  evi- 
dence. He  said,  "It  is  a  fundamental  principal  of  law,  that 
evidence  that  a  defendant  committed  one  offense  cannot  be 
received  to  prove  that  he  committed  another  and  distinct  offense. 
This  principle  we  must  take  care  not  to  violate.  And,  therefore, 
you  are  not  to  regard  the  evidence  of  Julienne  Rousse  as  any 
proof  or  evidence  that  the  prisoner  killed  Josie  Langmaid. 
Therefore,  unless  you  find  from  other  evidence,  entirely  inde- 
pendent of  that  of  Julienne  Eousse,  that  the  prisoner  killed  and 
murdered  Josie  Langmaid,  you  must  reject  her  evidence  alto- 
gether." This,  of  course,  covers  all  questions  of  intent,  so  far 
as  regards  the  crime  of  murder. 

Was  it  an  intent  to  commit  murder  in  the  first  degree  ?  The 
answer  to  this  is  surely  in  the  negative.  Such  a  general  intent 
could  only  be  shown  by  evidence  of  a  deliberate  and  premedi- 
tated killing  in  one  of  the  ways  pointed  out  by  the  statute,  or 
otherwise.  Besides,  tliis  question,  like  the  other,  seems  to  be 
fully  answered  by  the  clmroje.     The  jury  were  told  that  "the 
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evidence  is  open  to  your  consideration,  if  at  all,  only  so  far  as  it 
may  seem  to  you  to  bear  upon  the  cliwracter  of  the  homicide  of 
Josie  Langmaid ;  only  as  it  may  be^r  upon  the  question  whether 
she  was  murdered  by  the  prisoner  in  perpetrating,  or  attempting 
to  perpetrate  rape."  The  intent,  then,  which  it  is  claimed  this 
evidence  was  admissible  to  establish,  was  an  intent  to  perpetrate, 
or  attempt  to  perpetrate,  the  crime  of  rape  upon  Josie  A.  Lang- 
maid  at  the  time  he  murdered  her.  But  an  intent  to  perpetrate 
rape,  or  to  attempt  the  perpetration  of  that  crime,  is  not  what 
the  statute  requires  to  make  the  killing  murder  in  the  first  degree. 
The  most  that  can  be  said  is,  that  intent  may  constitute  an  ele- 
ment in  those  crimes,  as  in  most  others.  To  meet  the  require- 
ment of  the  statute,  the  act  as  well  as  the  intent  must  be  shown. 
The  whole  crime  of  perpetrating,  or  attempting  to  perpetrate, 
rape  must  be  made  out,  and  that  includes  all  questions  of  intent 
that  may  be  involved.  Was  he  in  the  act  of  perpetrating  or 
attempting  to  perpetrate  rape  at  the  time  he  did  the  killing? 
To  this  the  state  said  yes ;  the  prisoner,  no.  Here  was  a  clear 
and  distinct  issue ;  just  as  clear  and  just  as  distinct  as  though 
there  had  been  nothing  else  in  the  case.  The  state  charged  rape, 
or  an  attempt  to  commit  that  crime,  as  the  basis  of  their  claim 
that  the  verdict  should  be  murder  in  the  first  degree.  This 
charge  they  must  prove,  or  the  claim  based  upon  it  fails.  The 
question  is,  how  is  it  to  be  proved  ?  What  is  the  rule  of  evi- 
dence to  be  applied?  Is  evidence  to  be  received  upon  the  trial 
that  would  be  inadmissible  if  the  charge  were  rape  alone  ?  If 
so,  upon  what  ground?  What  principle  of  law,  or  logic,  or 
humanity,  will  admit  evidence  to  prove  rape  when  the  conse- 
quence of  a  finding  against  the  prisoner  is  death,  and  exclude 
the  same  evidence  when  the  consequence  is  only  loss  of  liberty  ? 
I  do  not  know  whether  the  argument  for  the  state  holds  that  a 
distinction  in  this  respect  should  be  made.  Certainly,  the 
ingenuity  and  industry  of  the  attorney-general  have  failed  to 
point  out  any  ground  upon  which  evidence  that  would  be  inad- 
missible to  prove  rape  upon  the  trial  of  an  indictment  for  that 
crime  alone,  can  be  received  to  prove  rape  when  charged  on  the 
trial  of  an  indictment  for  murder  in  the  first  degree,  and  relied 
on  by  the  state  as  an  essential  element  of  that  offense  under  the 
statute.  And  I  confess  it  is  impossible  for  me  to  imagine  the 
shadow  of  a  reason  upon  which  such  a  claim  could  be  sustained 
were  it  put  forth.     What,  then,  is  the  question  presented  by  this 
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exception  ?  Clearly,  no  other  than  this  :  was  evidence  that  the 
prisoner  committed  rape  upon  Julienne  Kousse,  in  Canada,  in 
1871,  legally  admissible  to  show  that  he  committed  or  attempted 
to  commit  rape  upon  Josie  A.  Langmaid,  at  Pembroke,  in  1875? 
There  was  no  question  as  to  the  defendant's  physical  strength 
and  ability  to  commit  the  crime  of  rape.  By  no  refinement, 
therefore,  can  State  v.  Khapp,  45  N.  H.,  148,  be  said  to  apply. 
There  is  no  room  nor  occasion  to  argue  that  the  actual  perpetra- 
tion of  rape  upon  one  woman  tends  to  show  physical  strength 
sufficient  to  commit  the  same  crime  upon  another.  ISTo  such  con- 
necting link  is  in  the  case.  The  simple  naked  question  is  that 
just  stated,  namely,  can  evidence  that  he  committed  rape  upon 
one  woman  be  received  as  evidence  from  which  the  jury  may  find 
that  he  committed  rape  upon  another  ? — the  two  events  being 
entirely  independent  and  distinct — no  way  connected  in  time,  or 
place,  or  circumstances,  and  we  cannot,  in  my  judgment,  sufEer 
that  question  to  be  changed  in  form,  or  to  be  covered  up  and  dis- 
guised by  vague  and  general  observations  as  to  the  matter  of 
intent,  however  astute  and  plausible,  without  imminent  danger 
of  losing  our  way  in  a  wilderness  of  fallacy  and  error.  The 
answer  to  that  question  is  to  be  sought  for  in  the  recognized 
authorities  of  the  common  law ;  and  I  must  say,  that  if  there  ia 
any  break  in  those  authorities,  any  want  of  unanimity  in  the 
answer  which  they  give,  I  have  failed  to  discover  it.  Doubtless 
some  of  the  cases  to  which  we  have  been  referred  run  pretty 
near  the  line.  But  no  court  has  yet  said,  to  my  knowledge,  that 
the  commission  of  one  crime  is  legal  evidence  of  the  commission 
of  another,  when  there  is  no  connection  of  time,  or  place,  or  cir- 
cumstance, or  intent  between  the  two,  except  that  the  commission 
of  the  first  tends  to  show  a  heart  capable  of  committing  the 
second. 

This  very  question  was  answered  in  the  same  way,  as  it  seems 
to  me,  by  the  learned  judge,  when  he  said :  "  It  is  a  fundamen- 
tal principle  of  law,  that  evidence  that  a  defendant  committed 
one  offense  cannot  be  received  to  prove  that  he  committed 
another  and  distinct  offense." 

But  it  is  nevertheless  argued  on  behalf  of  the  state  (if  I  have 
not  wholly  misapprehended  the  drift  of  the  argument),  that  the 
evidence  was  admitted  because,  as  matter  of  faot,  its  natural 
tendency  was  to  produce  conviction  in  the  mind  that  the  prisoner 
committed  rape  upon  his  victim  at  the  time  he  took  her  life. 


STATE  e.  LAPAGB,  575 

The  learned  attorney-general  says  :  "  The  question  of  fact  here 
is,  whether,  on  those  grounds  of  natural  law,  natural  reason,  and 
human  experience,  upon  which  such  a  question  of  fact  must  be 
decided,  the  intent  with  which  the  defendant  assaulted  Julienne 
'Rousse  is  capable  of  affording  any  light  on  the  intent  with  which 
he  assaulted  the  deceased.  *  *  *  It  will  be  admitted,  I 
suppose,  that  every  intelligent  person,  untramraeled  by  technical 
rules,  will  concur  in  the  opinion  of  the  circuit  court.  And  the 
question  being  one  of  pure  fact  unmixed  with  law,  and  there- 
fore not  subject  to  technical  rules,  on  what  ground  will  any  one 
dissent  from  the  unanimous  judgment  of  the  rest  of  mankind  ?" 
And  further,  that  unanimous  judgment  "  is  the  spontaneous  and 
irreversible  judgment  of  every  grade  of  intellect  that  has 
appeared,  or  is  likely  to  appear,  in  this  state  of  existence.  It  is 
an  involuntaiy  and  unavoidable  perception  of  the  inherent  and 
self-evident  relations  of  conduct  and  intention,  a  mental  revela^ 
tion  as  natural  as  memory,  and  as  trustworthy  and  unanswerable 
as  consciousness." 

I  shall  not  undertake  to  deny  this.  If  I  know  a  man  has 
broken  into  my  house  and  stolen  my  goods,  I  am  for  that  reason 
more  ready  to  believe  him  guilty  of  breaking  into  my  neighbor's 
house  and  committing  the  same  crime  there.  We  do  not  trust 
our  property  with  a  notorious  thief.  We  cannot  help  suspecting 
a  man  of  evil  life  and  infamous  character  sooner  than  one  who  is 
known  to  be  free  from  every  taint  of  dishonesty  or  crime.  We 
naturally  recoil  with  fear  and  loathing  from  a  known  murderer, 
and  watch  his  conduct  as  we  would  the  motions  of  a  beast  of 
prey.  When  the  community  is  startled  by  the  commission  of 
some  great  crime,  our  first  search  for  the  perpetrator  is  naturally 
directed,  not  among  those  who  have  hitherto  lived  blameless 
lives,  but  among  those  whose  conduct  has  been  such  as  to  create 
the  belief  that  they  have  the  depravity  of  heart  to  do  the  deed. 
This  is  human  nature — the  teaching  of  human  experience. 

If  it  were  the  law,  that  everything  which  has  a  natural  ten- 
dency to  lead  the  mind  towards  a  conclusion  that  a  person 
charged  with  crime  is  guilty  must  be  admitted  in  evidence 
against  him  on  the  trial  of  that  charge,  the  argument  for  the 
state  would  doubtless  be  hard  to  answer.  If  I  know  a  man  has 
once  been  false,  I  cannot  after  that  believe  in  his  truth  as  I  did 
before.  If  I  know  he  has  committed  the  crime  of  perjury  once, 
I  more  readily  believe  he  will  commit  the  same  awful  crime 
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again,  and  I  cannot  accord  the  same  trust  and  confidence  to  his 
statements  under  oath  that  I  otherwise  should.  Yet,  does  the 
law  permit  the  credit  of  a  witness  to  be  impeached  by  showing 
individual  acts  of  falsehood  ?  We  do  not  and  we  cannot  believe 
a  known  liar  the  same  as  we  believe  a  known  man  of  truth. 
Why,  then,  ought  not  evidence  showing  that  a  witness  has  lied 
on  any  particular  occasion  to  be  received,  in  order  that  we  may 
weigh  the  credit  of  his  testimony  by  rules  derived  from  human 
nature  and  exiperience,  such  as  we  naturally  and  instinctively 
apply  in  the  other  affairs  of  life  ? 

Suppose  the  general  character  of  one  charged  with  crime  is 
infamous  and  degraded  to  the  last  degree,  that  his  life  has  been 
nothing  but  a  succession  of  crimes  of  the  most  atrocious  and 
revolting  sort,  does  not  the  knowledge  of  all  this  inevitably  carry 
the  mind  in  the  direction  of  a  conclusion  that  he  has  added  the 
particular  crime  for  which  he  is  being  tried  to  the  list  of  those 
that  have  gone  before?  Why,  then,  should  not  the  prosecutor 
be  permitted  to  show  facts  which  tend  so  naturally  to  produce  a 
conviction  of  his  guilt?  The  answer  to  all  these  questions  is 
plain  and  decisive :  The  law  is  otherwise.  It  is  the  law  that 
the  prisoner  shall  be  presumed  innocent  until  his  guilt  is  proved. 
It  is  the  law  that  his  bad  character  shall  not  be  shown  by  the 
state  until  he  has  put  that  matter  in  issue  by  attempting  to  show 
good  character  for  himself.  It  is  the  law  that  the  credit  of  a 
witness  shall  not  be  impeached  by  showing  specific  instances  of 
falsehood  against  him.  And  it  is  the  law  that  evidence  of  the 
commission  of  one  crime  shall  not  be  received  to  show  the  com- 
mission of  another  when  there  is  no  connection  between  the  two. 
Whether  the  law  in  this  respect  is  wise  or  unwise,  whether  it 
accords  with  human  reason  and  experience,  whether  it  affords  too 
great  protection  to  the  criminal  or  too  little  to  the  community, 
are  not  questions  with  which  we  have  to  do.  It  has  been  thought 
that  to  confront  a  man  on  trial  for  a  crime  that  involves  no  more 
than  his  liberty  and  property  with  every  act  of  his  former  hfe, 
and  require  him  to  purge  himself  from  the  suspicion  of  guilt 
which  may  be  raised  by  the  testimony  of  witnesses  to  individual 
instances  of  alleged  wrong-doing,  would  be  not  only  oppressive 
and  unfair,  but  arbitrary  and  inhuman. 

The  rules  of  the  common  law  in  reference  to  the  detection  and 
punishment  of  crime,  which  are  the  growth  of  ages,  and  embody 
the  practical  wisdom  and  experience  of  many  great  and  learned 
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men,  carry  upon  every  page  unmistakable  evidence  that  they 
were  devised  'as  well  to  shield  the  innocent  as  to  punish  tho 
guilty.  Throughout  they  recognize  the  fact  that  innocent  men 
may  be  accused  of  crime.  A  highly  wrought  condition  of  the 
public  mind,  the  popular  horror  and  indignation  that  arise  upon 
the  commission  of  a  dreadful  crime,  are  not  favorable  to  the  calm 
and  dispassionate  application  of  a  just  and  humane  law.  They 
do  not  always  leave  the  vision  clear.  But  popular  clamor,  how- 
ever loud,  cannot  be  permitted  to  invade  this  place  without 
imperiling  the  most  sacred  rights  of  the  innocent  as  well  as  the 
guilty.  The  rule  whicji  we  apply  in  the  trial  of  a  wretch  who 
has  ravished  and  killed  an  innocent  girl,  and  then,  with  the  incar- 
nate spirit  of  a  fiend,  torn  and  cut  and  mutilated  her  body  in  a 
way  that  canses  the  blood  to  curdle  and  the  heart  to  rise  in 
almost  uncontrollable  rage,  is  the  same  rule  which  we  must  apply 
in  the  trial  of  the  innocent  victim  of  a  wicked  and  audacious 
conspiracy,  or  of  one  who,  without  fault,  has  become  entangled 
in  a  mesh  of  circumstances  which  threaten  an  innocent  life. 

I  think  the  admission  of  the  testimony  of  Julienne  Rousse  was 
error,  because  it  violated  the  fundamental  principle  of  law,  that 
evidence  that  a  defendant  committed  one  offense  cannot  be 
received  to  prove  that  he  committed  another  and  distinct  offense. 
The  other  exceptions,  I  think,  should  be  overruled,  for  the  rea- 
sons given  by  the  attorney-general  in  his  brief. 

Smith,  J.  The  jury  were  instructed  that  the  testimony  of 
Julienne  Rousse  should  be  considered  by  them  only  so  far  as  it 
might  seem  to  them  to  bear  upon  the  question  wJiether  Josie 
Langmaid  was  murdered  by  the  pi-isoner  (if  they  should  find 
from  other  evidence  that  he  did  murder  her)  in  perpetrating  or 
attempting  to  perpetrate  rape.  The  question  at  once  arises 
whether  her  evidence  had  any  legal  tendency  to  prove  the  char- 
acter of  the  homicide. 

It  was  correctly  stated  by  the  presiding  judge  at  the  trial  to  be 
"  a  fundamental  principle  of  law,  that  evidence  that  a  defendant 
committed  one  offense  cannot  be  received  to  prove  that  he  com- 
mitted another  and  distinct  offense."  There  are  seeming  excep- 
tions to  this  rule,  as  when  guilty  knowledge  is  an  ingi'cdient  of 
the  crime,  or  the  intent  with  which  a  particular  act  is  done  is  mate- 
rial. These  exceptions  have  been  very  clearly  classified  by  the 
chief  justice,  and  I  shall  not  attempt  to  go  over  the  same  ground, 
Vol.  II.— 37 
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except  incidentally,  in  what  I  may  have  occasion  to  say.  The 
exceptions  will  all  be  found,  I  think,  to  be  governed  by  prin- 
ciples that  exclude  this  case  from  their  operation. 

The  great  objection  to  admitting  such  evidence  is  the  injustice 
that  would  be  done  thereby,  which  "is  very  forcibly  stated  by 
Allen,  J.,  in  Coleman  v.  People,  55  N.  T.,  90 :  "  The  general 
rule  is  against  receiving  evidence  of  another  offense.  A  person 
cannot  be  convicted  of  one  offense  upon  proof  that  he  committed 
another,  however  persuasive  in  a  moral  point  of  view  such  evi- 
dence may  be.  It  would  be  easier  to  believe  a  person  guilty  of 
one  crime,  if  it  was  known  that  he  had  committed  another  of  a 
similar  character,  or,  indeed,  of  any  character ;  but  the  injustice 
of  such  a  rule  in  courts  of  justice  is  apparent.  It  would  lead  to 
convictions  upon  the  particular  charge  made  by  proof  of  other 
acts  in  no  way  connected  with  it,  and  to  uniting  evidence  of 
several  ofEenses  to  produce  conviction  for  a  single  one." 

It  is  always  competent  for  the  government  to  introduce  evi- 
dence of  any  facts  tending  directly  j;o  show  an  evil  intent,  or 
from  which  such  evil  intent  may  be  justly  and  reasonably  infer- 
red ;  but  all  proof  in  relation  to  transactions  not  intimately  and 
directly  connected  with  the  particular  accusation  against  the 
defendant,  or  with  the  evidence,  or  in  necessary  explanation  of 
the  evidence  introduced  in  support  of  the  charge  contained  in 
the  indictment,  is  irrelevant  and  inadmissible :  Com.  v.  Tucker- 
mam,,  10  Gray,  198.  In  that  case  the  rule  is  laid  down  that  such 
evidence  should  have  a  peculiar  and  intimate,  if  not  also  an  insep- 
arable connection  with,  and  tending  to  explain  and  characterize, 
the  act  in  issue  charged  against  the  prisoner,  and  is  only  admis- 
sible on  the  question  of  intent. 

So  in  Com.  v.  Campdell,  7  Allen,  542,  it  was  held  that  such 
evidence  is  inadmissible  where  the  ofEense  charged  and  that 
offered  to  be  proved  are  distinct. 

In  our  own  case  of  State  v.  Renton,  15  N.  H.,  174,  it  was  very 
clearly  held  that  it  is  not  competent  to  show  that  the  respondent 
had  a  tendency  to  commit  the  offense  with  which  he  was  charged. 

The  charge  made  by  the  state  is,  that  this  respondent  killed 
the  deceased  in  perpetrating  or  attempting  to  perpetrate  a  rape 
upon  her.  As  having  some  tendency  to  show  that  he  committed 
or  attempted  to  commit  a  rape  upon  Jbsie  Langmaid,  the  state 
was  permitted  to  show  that  four  years  and  more  previously  he 
had  committed  a  rape  upon  Julienne  Eousse,  in  Canada.     Had 
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the  testimony  any  such  tendency  ?  There  was  obviously  no  con- 
nection whatever  between  the  two  offenses  or  transactions,  either 
in  the  persons  upon  whom  the  crimes  were  committed,  or  in  the 
places  where  or  times  when  committed.  The  evidence  of 
Julienne  Eousse,  at  most,  would  only  show  that  the  respondent 
was  depraved  enough  to  commit  the  crime  of  rape,  or  that  he 
possessed  a  lustful  desire  in  his  heart  which  he,  on  that  occasion, 
did  not  hesitate  to  gratify  by  violent  means. 

But  how  does  the  fact  that  the  respondent  committed  a  rape 
more  than  four  years  previously,  in  Canada,  upon  another  person, 
have  any  tendency  to  show  the  intent  with  which  he  killed  Josie 
Langmaid  ?  It  is  not  claimed  that  he  killed  her  to  enable  him 
to  commit  a  rape ;  the  rape  preceded  the  killing,  and  the  killing 
was  done  to  conceal  the  rape. 

Suppose  the  respondent  had  committed  only  the  crime  of  rape 
upon  Josie  Langmaid,  and  then  had  spared  her  life,  I  think  no 
case  can  be  found  that  would  authorize  the  state,  upon  the  trial 
of  an  indictment  against  the  respondent  for  the  rape,  to  give  in 
evidence  the  rape  committed  upon  another  person  more  than 
four  years  previously.  No  case  of  a  more  marked  and  distinct 
offense,  as  to  time,  place,  victims  and  circumstances,  can  be 
found.  How,  then,  does  such  evidence  become  any  more  rele- 
vant when  the  trial  is  upon  an  indictment  for  killing  while  com- 
mitting a  rape  ? 

Lord  Mansfield  has  expressed  the  rule  in  these  apt  words: 
"When  an  act,  in  itself  indifferent,  becomes  criminal  if  done 
with  a  particular  intent,  then  the  intent  must  be  proved  and 
found ;  but  when  the  act  is  in  Itself  unlawful,  the  proof  of  jus- 
tification or  excuse  lies  on  the  defendant,  and  in  case  of  failure 
thereof,  the  law  implies  a  criminal  intent." 

Thus,  upon  the  charge  of  passing  counterfeit  money,  proof 
that  the  respondent  knew  it  was  counterfeit  is  necessary,  as 
showing  the  intent  with  which  it  was  passed.  Upon  the  charge 
of  obtaining  goods  under  false  pretenses,  proof  of  fraudulent 
intent  is  necessary.  Upon  the  charge  of  murder,  the  killing 
being  proved,  the  malice  is  implied  in  the  absence  of  any  explan- 
ation by  the  prisoner  of  the  act.  In  this  case  there  was  no  con- 
nection whatever  between  the  rape  of  Julienne  Rousse  in  1871 
in  Canada,  and  the  murder  of  Josie  Langmaid  in  New  Hamp- 
shire in  1875.  There  can  be  no  pretense  that  they  are  continu- 
ous parts  of  one  transaction ;  that  when  the  rape  was  committed 
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upon  Julienne  Rousse,  in  18Y1,  the  prisoner  had  any  design  to 
commit  a  rape  upon  or  to  murder  Josie  Langmaid,  or  any  other 
woman,  in  1875.  The  two  acts  are  so  wholly  distinct  and  sep- 
arate, that  when  the  prisoner  formed  the  design  of  committing  a 
rape  upon  Julienne  Eousse,  and  carried  that  design  into  effect, 
in  1871,  he  did  not  aud  could  not,  as  a  part  of  that  evil  design 
and  act,  or  as  a  consequence  thereof,  have  then  premeditated  the 
murder  of  Josie  Langmaid,  or  the  perpetration  of  rape  upon 
her. 

No  point  is  better  settled  than  that  the  state  cannot  give  evi- 
dence of  the  bad  character  of  the  respondent,  unless  he  shall 
first  put  his  character  in  question  by  introducing  evidence  in 
support  thereof.  As  the  only  effect  of  the  state's  introducing 
evidence  of  another  rape  by  the  respondent  is  that  it  tended  to 
show  that  he  possessed  a  disposition  to  commit  that  particular 
crime,  a  disposition  which  would  incline  him  to  the  perpetration 
of  rape  whenever  the  opportunity  might  occur,  how  does  such 
testimony  differ  from  that  of  evidence  as  to  the  prisoner's  bad 
character,  before  he  has  elected  to  put  it  in  question,  and  tliat, 
too,  by  introducing  proof  of  an  isolated  fact  ? 

The  whole  answer  to  the  position,  that  the  evidence  of  Juli- 
enne Rousse  was  relevant  to  the  issue  tried,  is  that  it  does  not 
show  or  tend  to  show  that  the  prisoner  perpetrated  or  attempted 
to  perpetrate  a  rape  upon  Josie  Langmaid.     Proof  that  he  com- 
mitted a  rape  in  Canada,  four  years  previously,  upon  Julienne 
Rousse,  shows  what  ?     ISTot  that  he  then  had  any  design  or  intent 
to  perpetrate  a  rape  four  years  afterwards  upon  another  woman 
whom  he  had  never  seen  or  heard  of,  or  in  a  place  two  hundred 
miles  distant  where  he  had  never  been;  not  that  he  had  then 
formed  a  design  to  rape  and  murder  women  whenever  he  might 
have  opportunity ;  not  that  he  had  ever  before  or  since  commit- 
ted that  crime ;  but  that  the  defendant  had  a  disposition  to  com- 
mit the  crime  of  rape  four  years  previously.     No  one  will  pre- 
tend tliat  evidence  that  the  prisoner  had  committed  another 
murder,  in  Canada,  or  Texas,  or  Europe,  could  be  shown  on  this 
trial.     One  cannot  be  convicted  of  murder,  by  showing  that  he 
has  at  some  time  and  somewhere  else  committed  another  murder ; 
or   of   larceny,   by  showing  that  he  lias  committed   the  crime 
before,   and    therefore   has  an   evil    disposition    inclining    him 
towards  that  particular  crime. 

The  trouble  with  the  position  of  the  state  is  that  it  is  not  a 
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question  of  motive  or  intent.  Certainly,  committing  a  rape  in 
Canada  in  1871  would  not  show  any  motive  for  committing  a 
rape  in  New  Hampshire  in  1875  ;  nor  does  it  disclose  any  intent 
so  to  do.  Evidence  tending  to  prove  collateral  facts  is  admissible 
only  when  it  has  a  natural  tendency  to  establish  the  fact  in  con- 
troversy, or  to  corroborate  other  direct  evidence  in  the  case : 
Com.  V.  Merriam,  14  Pick.,  518.  So,  in  Com.  v.  Ferrigcm,  44 
Penn.  St.,  386,  in  a  trial  for  murder,  evidence  that  an  adulterous 
intercourse  between  the  wife  of  the  deceased  and  the  prisoner 
had  existed  and  continued  to  near  the  time  of  the  liomicide  was 
received,  on  the  ground  that  one  crime  furnished  a  motive  for 
the  other.  In  People  v.  Wood,  3  Parker  Crim.  Cas.,  681,  which 
was  a  trial  for  murder,  proof  of  other  crimes  than  that  alleged, 
but  connected  with  it  hy  uniin/  of  plot  and  design,  and  influenced 
by  a  single  motive,  was  held  admissible. 

In  State  v.  Benton,  15  N.  H.,  174,  Gilchrist,  J.,  very  aptly 
remarked :  "  Where  a  person  is  charged  with  an  oflEense,  it  is 
important  to  him  that  the  facts  laid  before  the  jury  should  con- 
sist exclusively  of  the  transaction  which  forms  the  subject  of  the 
indictment,  which  alone  he  can  be  expected  to  be  prepared  to 
answer.  It  is,  therefore,  not  competent  for  the  prosecutor  to 
give  evidence  of  facts  tending  to  prove  another  distinct  offense, 
for  the  purpose  of  raising  an  inference  that  the  prisoner  has 
committed  the  crime  in  question.  Nor  is  it  competent  to  show 
that  he  has  a  tendency  to  commit  the  ofEense  with  which  he  is 
charged.  Thus,  on  a  prosecution  for  an  infamous  offense,  an 
admission  by  the  prisoner  that  he  had  committed  such  an  offense 
at  another  time  was  held  to  have  been  properly  rejected  :  Rex 
V.  Cole,  cited  1  Ph.  on  Ev.,  499  (8th  ed.)  The  case  of  the 
respondent  is  to  be  tried  upon  its  own  merits.  *  *  *  It  is 
argued  that  reference  may  be  made  to  wliat  was  done  on  a  for- 
mer day,  that  this  transaction  may  then  be  compared  with  that, 
and  thus  may  acquire  a  certain  character.  But  then,  if  found 
guilty,  he  would  be  so,  not  so  much  because  what  he  did  was 
wrongful  in  itself,  but  because  his  conduct  on  this  occasion  was 
like  his  conduct  on  some  previous  occasion.  *  *  *  Py  com- 
paring one  with  the  other,  we  establish  the  guilt  of  the  respond- 
ent by  arguing  in  a  circle.  But  this  is  to  be  shown  by  proof  of 
what  he  did  on  the  present  occasion." 

So,  in  £^ast  Kingston  v.  Towle,  48  N.  H.,  57,  which  was  an 
action  against  the  owner  of  a  dog  alleged  to  have  been  concerned 
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in  killing  sheep,  Perley,  C.  J.,  said  (p.  65) :  "  We  are  not 
acquainted  with  any  rule  of  evidence  which  will  allow  the  char- 
acter of  the  dog,  or  the  fact  that  he  had  killed  or  worried  sheep 
before,  to  be  admitted  as  evidence  that  he  did  the  damage  com- 
plained of  in  this  suit.  To  show  that  he  did  this  mischief,  it  is 
not  competent  to  prove  that  he  had  done  similar  mischief  before, 
more  than  it  would  be  to  prove  that  a  defendant  sued  for  an 
assault  and  battery  had  beaten  other  men  before,  or  the  same 
man." 

In  State  v.  Prescott,  33  N.  H.,  212,  which  was  an  indictment 
for  keeping  a  gaming-house,  the  allegation  in  the  second  count 
was  confined  to  a  single  day,  and  it  was  held  that  the  government 
could  not  prove,  for  the  purpose  of  charging  the  defendant  on 
that  count,  that  the  crime  was  committed  on  more  than  one  day, 
although  evidence  covering  a  longer  time  would  be  admissible 
for  the  purpose  of  showing  what  character  the  house  had  on  the 
particular  day  when  it  was  sought  to  prove  that  the  ofEense  was 
committed. 

In  State  v.  Wentworth)  37  N.  H.,  197,  evidence  that  the  pris- 
oner placed  on  the  railroad  track  obstructions  other  than  those 
for  which  the  indictment  was  found  was  held  competent,  upon 
the  ground  that  the  acts  were  so  connected  that  they  might  be 
regarded  as  being  the  continuation  of  the  same  transaction.  But 
the  fundamental  rule,  that  the  evidence  of  another  distinct 
offense  could  not  be  shown  for  the  purpose  of  raising  an  infer- 
ence that  the  prisoner  has  committed  the  crime  with  which  he 
is  charged,  was  distinctly  recognized. 

The  testimony  of  the  other  witnesses  excepted  to  is  free  from 
the  objection  made  to  that  of  Julienne  Rousse.  They  all  testified 
to  facts  which  tended  to  show  that  the  respondent  was  forming 
in  his  mind  a  plot  to  commit  the  crime  of  rape  upon  some  one 
in  the  vicinity  of  the  place  of  this  homicide.  'So  lustful  desire 
or  particular  animosity  or  malice  against  Josie  Langmaid  need 
be  shown.  She  became  the  victim  of  his  lustful  passion,  and  his 
evil  designs  were  consummated  in  the  attack  which  deprived  her 
of  life. 

But  because  of  the  admission  of  the  testimony  of  Julienne 
Kousse,  there  must  be 

A  new  trial  granted. 
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MoNabr  v.  State. 
(53  Ala.,  453.) 
Rape:    Force — Erroneous 


Force  is  an  essential  ingredient  in  the  crime  of  rape,  and  a  charge  that  if  the 
defendant  intended  "to  gratify  his  passion  upon  the  person  of  the 
female,  either  by  force  or  by  surprise,  and  against  her  consent,  then  he  is 
guilty  as  charged,"  is  erroneous. 

Manning,  J.  In  Lewis  v.  The  State  (30  Ala.,  54),  decided  in 
1857,  a  prosecution  of  a  negro  slave  for  rape,  or  attempting  to 
commit  rape,  by  personating  the  husband  of  a  married  white 
woman,  aifd  so  effecting,  or  endeavoring  to  effect,  illicit  sexual 
intercourse  with  her,  this  court  said  : 

"It  is  settled  by  a  chain  of  adjudications,  too  long i and 
unbroken  to  be  now  shaken,  that  force  is  a  necessary  ingredient 
in  the  crime  of  rape. 

"  The  only  relaxation  of  this  rule  is,  that  this  force  may  be 
constructive. 

"  Under  this  relaxation  it  has  been  held,  that  where  the  female 
was  an  idiot,  or  had  been  rendered  insensible  by  the  use  of  drugs 
or  intoxicating  drinks,  *  *  *  *  gj^e  was  incapable  of 
consenting,  and  the  law  implied  force;"  in  support  of  which 
propositions  authorities  were  cited.  And  it  was  further  held, 
that  where  the  sexual  intercourse  was  had  with  the  consent  of 
the  woman,  "  although  that  consent  was  procured  by  fraudulent 
personation  of  her  husband,  there  was  neither  actual  nor  construc- 
tive force,  and  such  act  does  not  amount  to  the  crime  of  rape." 

It  is  not  easy  to  conceive  of  a  case  in  which  an  act  of  this  sort 
could  be  more  properly  said  to  have  -been  accomplished  by 
"  surprise." 

Yet  it  was  decided,  as  we  have  seen,  that  it  would  not  amount 
to  a  rape,  and  further,  that  if  unsuccessful,  the  offender  would 
not  be  guilty  of  an  attempt  to  commit  rape,  if  he  did  not  intend 
to  overpower  the  woman  by  force,  if  necessary.  (This  decision 
led  to  enactments  to  meet  such  a  case.) 

The  offender,  in  the  case  before  us,  was  a  youth  fourteen  and 
one-half  years  old,  and  the  female  was  a  girl  of  about  the  same 
age.  She  was  in  bed  in  the  same  room  in  which  three  or  four  of 
her  sisters  were  also  sleeping.     Defendant,  through  a  window 
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that  was  nailed  up,  broke  into  and  entered  the  room,  about  two 
hours  after  midnight.  Being  aroused  by  his  jarring  against  her 
bed,  and  her  foot  being  brought  into  contact  with  his  naked  per- 
son, she  screamed  and  alarmed  the  household,  and  he  escaped 
through  the  window.  The  indictment  against  him  was  for 
breaking  into  and  entering  a  dwelling  house  with  intent  to  com- 
mit rape,  and  (in  a  separate  count)  with  intent  to  commit  a 
felony.  The  breaking  into  and  entering  were  clearly  proved, 
and  the  court  charged  the  jury,  among  other  things,  that  if  this 
was  done  "  with  the  intent  upon  his  part  to  gratify  his  passion 
upon  the  person  of  the  female,  either  by  force  or  iy  surprise, 
and  against  her  consent,  then  he  is  guilty  as  charged"  in  the 
count  alleging  the  intent  to  commit  a  rape. 

According  to  the  reasoning  in  Lewis  v.  The  State,  it  cannot 
be  maintained  that  this  charge  was  correct.  It  plainly  implies 
thatthe  crime  of  rape  may  be  committed  without  force,  either 
actual  or  constructive ;  whereas,  not  only  has  it  always  been  held 
that  there  must  be  force,  but  the  short  forms  of  indictment,  in 
which  nothing  is  contained  that  was  not  held  to  be  essential,  pre- 
scribed by  the  code  of  this  state  for  that  crime,  and  the  assault 
with  intent  to  commit  it,  expressly  use  the  word  forcilihy,  as 
necessary  in  describing  those  ofEenses :  K.  0.,  808,  809,  forms 
Nos.  7  and  15. 

The  very  question  presented  by  this  record  has  been  decided 
in  other  states,  in  cases  of  greater  aggravation,  and  in  which  the 
parties  accused  were  negroes,  and  the  females  white  persons.  In 
Charles  v.  The  State  (6  Eng.  Ark.,  389),  the  testimony  of  the 
principal  witness,  a  Miss  Combs,  was :  "  That  about  four  o'clock 
in  the  morning,  as  she  was  lying  asleep  with  four  other  little 
girls,  she  was  awoke  by  some  one  who  took  hold  of  her  by  the 
shoulders,  and  tried  to"  turn  her  over ;  that  she  was  lying  with 
her  face  toward  the  other  girls  ;  that  he  made  an  efEort  to  get 
over  her ;  that  she  threw  out  her  hand,  and  discovered  the  per- 
son to  be  a  man  and  partly  iindressed  ;  that  she  then  raised  the 
alarm,  and  called  for  help,"  etc. 

The  judge  who  delivered  the  opinion  of  the  court,  says :  "  In 
the  case  of  Rex  v.  Williams  (32  Eng.  Com.  L.  R.,  524),  it  was 
held  that  in  order  to  find  a  prisoner  guilty  of  an  assault  with 
intent  to  commit  a  rape,  the  jury  must  be  satisfied  that  the  prisoner, 
when  he  laid  hold  of  the  prosecutrix,  not  only  desired  to  gratify 
his  passion  upon  her  person,  but  that  he  intended  to  do  so  at  all 
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events,  and  notwithstanding  any  resistance  on  her  part.  In  the 
case  of  Com.  v.  Melds,  a  free  negro  (4  Leigh,  648),  wliich  was 
an  indictment  for  an  attempt  to  ravish  a  white  woman,  the  jury 
found  a  special  verdict  —  that  the  prisoner  did  not  intend  to 
liave  carnal  knowledge  of  the  female  as  charged  in  the  indict- 
ment, by  force,  but  that  he  intended  to  have  such  carnal  knowl- 
edge of  her  when  she  was  asleep,  and  made  the  attempt,"  etc., 
"  but  used  no  force  except  such  as  was  incident  to  getting  in  bed 
with  her,  and  stripping  up  her  night-garment  in  which  she  was 
sleeping,  which  caused  her  to  awake.  Upon  that  state  of  facts 
the  general  court  of  Virginia  was  of  opinion  that  he  ought  to 
have  been  acquitted."  And  upon  these  authorities  the  Supreme 
Court  of  Arkansas  held  that  the  negro  Charles  could  not,  upon 
the  facts  in  the  case  before  them,  be  found  guilty  of  an  assault 
with  intent  to  commit  rape. 

The  same  court,  in  a  subsequent  case  {Pleasant  v.  The  State, 
13  Ark.,  360),  of  a  very  aggravated  assault  by  a  slave  upon  a 
white  woman,  referring  to  the  case  of  Charles  v.  The  State, 
supra,  and  commenting  on  the  nature  of  the  crime,  say :  "  The 
better  authority  would  seem  to  be,  that  if  the  man  accomplish 
his  purpose  by  fraud,  as  where  the  woman  supposed  he  is  her 
husband,  or  obtained  possession  of  her  person  lyy  surprise,  with- 
out intending  to  use  force,  it  is  not  rape,  because  one  of  the 
essential  ingredients  of  this  offense  is  wanting.  So,  where  force 
is  used,  but  the  assailant  desists  upon  resistance  being  made  by 
the  woman,  and  not  because  of  an  interruption,  it  cannot  be  said 
that  it  was  his  intention  to  commit  rape." 

The  charge  of  the  court  in  the  case  now  before  us,  was  not  in 
consonance  with  the  almost  uniform  eu'rrent  of  decisions  in 
respect  to  the  using  or  purpose  to  use  force  by  the  accused,  in 
accomplishing  the  gratification  of  his  passion  in  such  a  case,  and 
was,  therefore,  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded,  but  the 
prisoner  must  remain  in  custody  until  discharged  by  due  course 
of  law. 

Note. — All  the  authorities  are  agreed  upon  the  general  principle  that 
force  is  an  Indispensable  element  in  the  crime  of  rape.  It  is  stated  by  Whar- 
ton (2  Whart.  Cr.  Law,  sec.  1144,  7th  ed.)  that  there  is  some  authority  for 
the  doctrine  that  fraud  or  surprise  may  supply  the  place  of  force,  but  an 
examination  of  the  cases  referred  to  will  show  that  in  this  particular  that 
learned  author  has  fallen  into  an  error.     In  State  «.  Shepard,  7  Conn. ,  54,  the 
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prisoner  was  convicted  of  an  attempt  to  commit  rape,  where  it  appeared  that 
he  got  into  hed  with  a  married  woman  while  she  was  asleep,  and  had  con- 
nection with  her,  but  it  is  stated  in  the  case  that  she  did  not  awake  or  dis- 
cover the  fact  until  the  act  had  been  consummated,  and  it  does  not  appear 
upon  what  theory  the  case  was  given  to  the  jury.  In  a  similar  case.  Beg.  v. 
Mayers,  12  Cox  Cr.,  311  (S.  C,  1  Green.  Cr.,  317),  the  jury  were  instructed 
that  "if  a  man  gets  into  bed  with  a  woman  while  she  is  asleep,  and  he  knows 
she  is  asleep,  and  he  has  connection  with  her,  or  attempts  to  do  so  while  in 
that  state,  he  is  guilty  of  rape  in  the  one  case  and  the  attempt  in  the  other." 
This  case  proceeds  upon  the  ground  that  being  unconscious  and  incapable  of 
assent,  the  law  presumes  the  act  to  be  against  her  will.  But  in  Com.  v.  Fields, 
4  Leigh  (Va.),  648,  it  was  held  that  if  the  prisoner  simply  intended  to  have 
connection  with  the  prosecutrix  while  she  was  asleep  the  act  would  not  be 
rape.  Where  a  woman  is  violated  while  unconscious,  whether  from  sleep, 
from  liquor  or  the  effect  of  drugs,  or  from  any  cause,  the  act  amounts  to 
rape.  It  was  so  held  in  Com.  «.  Burke,  105  Mass.,  376,  where  the  defendant 
had  connection  with  the  prosecutrix  while  she  was  utterly  senseless  and 
incapable  of  consenting  from  liquor.  To  the  same  effect  is  Beg.  v.  Oamplin, 
1  Cox  Cr.,  330.  It  is  held  that  if  the  woman  is  idiotic  to  that  degree  that  she 
has  no  will  at  all,  the  act  is  rape,  although  she  makes  no  resistance:  Beg.  o. 
Byan,  3  Cox  Cr.,  115.  But  even  in  such  a  case,  it  seems  that  if  the  woman 
yields,  or  assents,  from  a  mere  animal  instinct,  no  rape  is  committed :  Beg. 
«.  Barrett,  12  Cox  Cr.,  498  (S.  C,  1  Green.  Cr.,  314);  Cornwell  ».  PeopU,  13 
Mich. ,  487.  The  doctrine  is  well  settled  that  where  the  act  of  sexual  inter- 
course is  consented  to,  the  crime  of  rape  is  not  committed,  even  if  such  con- 
sent is  the  result  of  surprise  or  fraud:  Beg.  v.  Barrow,  11  Cox  Cr.,  191;  a 
case  where  the  woman  supposed  the  prisoner  was  her  husband  until  the  act 
had  been  consummated,  and,  therefore,  assented.  Don  Moran  v.  People,  25 
Mich. ,  356,  a  case  where  the  girl  was  led  to  consent  under  a  pretense  that  the 
act  was  necessary  medical  treatment. 


Beown  V.  People. 

(36  Mich.,  203.) 

Rape  :    Foi'ce — Assent — Erroneous  eliarge — Details  of  complaint. 

On  a  trial  for  rape,  the  admission  in  evidence  of  the  statement  of  the  sister 
of  the  prosecutrix,  that  the  latter  made  complaint  to  her  the  next  morn- 
ing that  the  prisoner  on  trial  and  another  person  named  forced  her  in  her 
chamber  the  evening  before,  is  held  not  error. 

Where  on  a  trial  for  rape  the  act  of  intercourse  is  admitted,  and  the  vital 
question  is  whether  it  was  by  force  and  against  the  will  of  the  prosecu- 
trix, the  jury  must  be  satisfied  beyond  a  reasonable  doubt  that  she  did 
not  yield  her  consent  during  any  part  of  the  act;  and,  considering  the 
place,  time,  occasion  and  surrounding  circumstances  disclosed  by  this 
case,  it  was  important  the  jury  should  scrutinize  the  facts  bearing  on  this 
point  very  closely. 
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A  charge  to  the  jury  in  a  rape  case,  that  if  they  should  find  respondent  used 
force,  and  complainant  resisted  so  far  as  she  was  able  to  under  the  cir- 
cumstances, they  should  find  him  guilty,  even  though  they  found  she  at 
last  yielded,  is  held  erroneous  and  misleading;  the  term  "circumstances." 
as  here  used,  may  have  been  understood  as  including  weakness  of  the 
will;  and  the  term  "yielded"  as  meaning  an  assent  to  the  consumma- 
tion or  completion  of  the  act ;  and,  if  there  was  a  yielding  in  that  sense, 
there  was  no  case  to  support  a  verdict  of  guilty. 

The  evidence  on  the  part  of  the  people  being  that  the  prosecutrix  never 
yielded,  and  that  on  the  part  of  the  accused  that  she  made  no  resistance, 
but  assented  from  the  beginning,  there  was  no  basis  for  a  charge  on  the 
hypothesis  of  her  having  first  made  resistance  but  afterwards  yielded. 

Error  to  St.  Joseph  circuit. 

0.  J.  Fast,  S.  C.  CoffinJ)erry  and  J.  B.  Shipmcm,  for  plaintiff 
in  error. 

Otto  Kirchner,  attorney-general,  for  the  people. 

Graves,  J.  Plaintiff  in  error  was  lately  convicted  of  the 
crime  of  rape,  charged  to  have  been  committed  in  the  evening 
of  June  29, 1876,  on  Mary  Jane  Miller,  who  was  between  seven- 
teen and  eighteen  years  of  age.  She  had  been  residing  with  her 
parents  near  Burr  Oak,  but  some  ten  days  or  a  fortnight  before 
this  occurrence  had  been  taken  into  the  family  of  Mr.  Henry  W. 
Laird  to  do  housework  for  wages. 

A  married  sister,  Mrs.  Baker,  resided  within  about  half  a  mile. 

At  the  time  in  question  Mr.  Laird's  family  embraced  several 
young  men  engaged  as  farm  hands,  and  among  them  were  his 
two  sons,  the  plaintiff  in  error,  and  two  others. 

The  prosecutrix  alleged  that  on  the  evening  mentioned  she 
went  to  her  bed-room  upstairs,  fastened  the  door,  retired  to  bed 
and  soon  fell  asleep,  but  awoke  in  a  short  time  and  found  plain- 
tiff in  error  in  bed  with  her,  and  that  he  then  and  there  out- 
raged her.  ' 

The  details  of  her  relation  need  not  be  repeated  here.  '  She 
further  alleged  that  plaintiff  in  error  after  consummating  the 
act  left,  and  that  in  a  very  short  time  Gilbert  Laird  also  entered 
the  room  and  forcibly  violated  her  person  ;  that  she  made  no 
attempt  to  leave  the  room  and  made  no  outcry ;  that  she  went  to 
her  sister's,  Mrs.  Bakei-'s,  the  next  morning  and  made  complaint. 

The  plaintiff  in  error  and  Gilbert  Laird  respectively  admitted 
the  acts  of  intercourse,  but  claimed  they  were  with  her  assent  or 
acquiescence. 
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The  case  depended  upon  whether  she  was  forced  or  not. 
There  was  no  other  question  in  dispute.  An  objection  is  made 
that  the  court  allowed  Mrs.  Baker  to  relate  the  particulars 
detailed  to  her  by  the  prosecutrix  when  complaining  to  her  the 
next  morning.  In  view  of  the  shape  assumed  by  the  case  and 
the  character  of  the  testimony  of  Mrs.  Baker,  of  which  com- 
plaint is  made,  I  think  the  objection  hardly  tenable. 

As  reported  in  the  record,  Mrs.  Baker  barely  testified  that  the 

prosecutrix  claimed  that  the  plaintiff  in  error  and  Gilbert  Laird 

forced  her  the  evening  before  in  her  chamber.     It  may  be  that  a 

■  statement  of  this  kind  might  not  be  proper  in  some  cases,  but  I 

am  not  prepared  to  say  it  was  error  to  admit  it  here. 

There  is  no  occasion  to  dwell  upon  it :  Bv/rt  v.  The  State,  23 
Ohio  St.,  394. 

As  already  observed,  the  vital  question  for  the  jury  was, 
whether  the  admitted  act  of  intercourse  was  by  force  and  against 
the  will  of  the  prosecutrix,  or  whether,  on  the  other  hand,  it  was 
by  her  will  and  consent.  The  jury  were  required  to  be  satisfied 
beyond  a  reasonable  doubt  that  there  was  no  consent  by  the 
prosecutrix  during  any  part  of  the  act,  before  they  could  find 
the  plaintiff  in  error  guilty.  And,  considering  the  place,  the 
time,  occasion  and  the  other  circumstances  disclosed  by  the 
record,  it  was  very  important  that  the  jury  should  scrutinize  the 
facts  bearing  on  this  point  very  closely :  Com.  v.  McDonald, 
110  Mass.,  405  ;  State  v.  Burgdorf,  58  Mo.,  65 ;  People  v. 
Brown,  47  Cal.,  447. 

The  circuit  judge  gave  several  instructions  on  this  part  of  the 
case,  and  most  of  which  were  unobjectionable.  One,  however, 
in  view  of  the  facts,  was  improper  and  misleading.  It  was  in 
these  terms  :  "  If  you  find  that  respondent  used  force,  and  that 
the  complaining  witness  resisted  so  far  as  she  was  able  to  under 
the  circumstances,  you  should  find  him  guilty,  even  if  you 
should  find  that  the  complaining  witness  at  last  yielded." 

In  the  first  place,  this  charge  is  not  clear.  What  was  intended 
to  be  included  in  the  term  "circumstances,"  as  something  to 
prescribe  limits  to  resistance  or  excuse  further  resistance,  is  not 
very  certain.  The  jury  may  have  taken  the  expression  as 
including  weakness  of  the  will. 

Again,  the  term  "yielded,"  as  here  used,  is  not  free  from 
ambiguity.  Tlie  jury  may  have  regarded  it  as  meaning  an  assent 
to  the  consummation  or  completion  of  tlie  act.     And,  if  there 
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was  a  yielding  in  that  sense,  tliere  was  no  case  to  support  a  ver- 
dict of  guilty. 

A  further  objection  to  this  instruction  is,  that  there  was  no 
evidence  which  fairly  authorized  it.  The  evidence  on  the  part 
of  the  people  was  that  the  prosecutrix  never  yielded,  and  that 
given  by  the  plaintiff  in  error  was  that  she  made  no  resistance, 
but,  on  the  contrary,  assented  from  the  beginning.  There  was 
hence  no  basis  in  the  evidence  for  the  hypothesis  contained  in 
this  charge. 

Some  other  points  are  suggested,  but  they  are  not  important. 
For  the  error  in  the  charge,  the  judgment  must  be  reversed  and 
a  new  trial  ordered.  An  order  will  be  entered  also  for  the  sur- 
render of  the  defendant  to  the  sheriff  of  the  county  of  St. 
Joseph,  in  order  to  allow  such  further  proceedings  as  may  be 
necessary. 

The  other  justices  concurred. 


GosHA  V.  State. 

(56  Geo.,  36.) 

Rape  :    Consent  of  child  under  ten —  Venue  must  be  proven. 

The  law  conclusively  presumes  that  a  female  child  under  ten  years  of  age 
cannot  and  does  not  consent  to  an  act  of  carnal  intercourse,  and  it  Is  not 
error  to  so  Instruct  the  jury. 

The  venue  must  be  proven  as  laid.  Where  the  only  evidence  was  that  the  act 
occurred  within  fifty  yards  of  a  house  in  Sumter  county,  the  evidence 
was  held  insufficient,  as  the  house  might  have  been  within  twenty  yards 
of  the  county  line.  , 

In  this  case  the  court  gives  effect  to  a  technical  objection  more  readily, 
because  of  the  undue  severity  of  the  sentence  imposed. 

Jackson,  J.  The  defendant  was  indicted  and  found  guilty  of 
rape.  He  moved  for  a  new  trial,  and  error  is  assigned  here  on 
two  grounds :  first,  that  the  court  erred  in  charging  that  a  female 
child  under  ten  years  of  age  could  not  consent  to  sexual  inter- 
course, so  as  to  show  that  the  act  was  not  done  forcibly  or  against 
her  will,  there  being  some  proof  of  her  consent ;  and,  secondly, 
because  the  venue  was  not  suflfiuiently  proven  ;  and  these  are  the 
two  questions  the  record  before  us  makes. 

1.     As  to  the  first  question,  the  rule  at  conmion  law  is  well 
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established,  and,  we  think,  founded  in  wisdom.  See  4  Black- 
stone  (Cooley),  210,  212. 

It  has  also,  in  effect,  received  the  sanction  of  this  court: 
Stephens  v.  The  State,  11  Georgia  Eeports,  238.  We  shall  not 
disturb  it. 

That  rule  is  that  her  tender  years  concludes  the  question — she 
cannot  consent. 

2.  In  respect  to  the  second  point,  we  think  that  it  does  not 
appear  affirmatively,  with  sufficient  certainty,  that  the  crime  was 
committed  in  the  county  of  Sumter.  There  is  no  positive  proof 
in  the  record  of  the  precise  locus — the  place  where  it  occurred. 
It  was  within  fifty  yards  of  a  residence,  and  that  residence  was 
within  the  county  of  Sumter;  but  there  is  no  proof  whether 
on  the  line,  or  near  the  line,  or  in  the  center,  or  in  what  part  of 
the  county  that  residence  was.  It  might  have  been  within 
twenty  yards  of  the  line.  We  are  constrained,  therefore,  to 
grant  a  new  trial  in  this  case  on  this  ground,  and  do  so  the  more 
readily  because  we  think  that  the  court  below  was  rather  severe 
in  the  penalty  inflicted,  twenty  years  in  the  penitentiary.  The 
defendant  was  only  some  sixteen  years  old ;  the  girl  probably  did 
consent ;  and,  while  the  law  renders  that  no  justification  as  she 
was  under  ten,  yet,  perhaps,  it  should  so  mitigate  the  crime  as  to 
make  the  punishment  lighter.  At  all  events,  we  give  him 
another  opportunity  of  being  heard  before  the  jury,  and  of 
appeal  to  the  tender  mercies  of  the  court  below.  The  parties 
all  belong  to  the  colored  population  of  our  state,  who,  owing  to 
their  ignorance,  as  a  general  rule,  should  have  justice  adminis- 
tered to  them  tempered  with  much  mercy. 

Judgment  reversed. 


People  v.  Aedaga. 

(51  Cal.,  371.) 

Rape:    JEJmdenee. 


person  charged  with  rape  cannot  he  convicted  on  the  uncorroborated 
evidence  of  the  prosecutrix,  who  admits  that  she  is  unchaste,  and  who 
charges  the  defendant  with  having  taken  her  from  her  room  in  the  night, 
where  another  person  was  sleeping,  and  with  having  taken  her  two  miles 
on  horseback,  where  he  committed  the  crime,  and  with  having  then  car- 
ried her  back  to  her  room. 
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A^ipeal  from  the  county  court,  county  of  Los  Angeles. 

The  indictment  charged  Ismail  Romero,  Creceneio  Montez, 
and  the  defendants,  with  tlie  crime  of  rape  committed  on  the 
person  of  Delfina  Loiva,  on  the  22d  of  November,  1875,  in  the 
county  of  Los  Angeles.  The  prosecutrix,  Delfina,  was  the  only 
witness  called  for  the  people.  She  testified  that  she  went  from 
Los  Angeles  to  Wilmington  on  a  pleasure  trip,  and  stopped  at 
the  house  of  Maimela  Euelina,  and  that  she  slept  with  her  child, 
and  that  another  bed  in  the  same  room  was  occupied  by  Frank 
Silver ;  that  about  twelve  o'clock  at  night,  while  she  was  asleep, 
three  men  broke  into  the  room  and  took  her  from  the  bed ;  that 
she  did  not  awake  until  they  had  carried  her  to  the  door,  when 
she  screamed  ;  that  one  of  the  men  held  a  pistol  pointed  at  her 
head,  and  threatened  to  kill  her  if  she  did  not  keep  still ;  that 
they  put  her  on  horseback,  and  carried  her  in  her  night-clothes 
two  miles,  when  the  four  men  each  had  intercourse  with  her  by 
force ;  and  that  they  then  carried  her  back  to  the  room. 

She  admitted  that  she  was  living  with  Frank  Silver,  and  that 
she  had  been  living  with  him  three  years,  but  claimed  that  she 
had  been  true  to  him  since  she  had  lived  with  him. 

She  also  admitted  that  four  persons  besides  herself  and  Silver 
were  sleeping  in  the  house,  and  that  she  could  not  say  she  was 
virtuous.  She  further  testified  that  the  defendants  were  two  of 
the  four  men.     The  two  not  on  trial  had  not  been  arrested. 

The  defendants  were  convicted,  and  appealed  from  the  judg- 
ment and  from  an  order  denying  a  new  trial. 

Sta/nford  &  Ernnvrez,  and  Kewen  &  White,  for  the  appel- 
lants. 

Jo  Hamilton,  attorney-general,  for  the  people. 

Bt  the  oouet.  The  defendants  were  convicted  of  rape  on 
the  uncorroborated  evidence  of  the  prosecutrix,  who  admitted 
herself  to  be  an  unchaste  woman. 

Her  story  is  so  grossly  improbable  on  the  :tace  of  it,  as  to  ren- 
der the  inference  irresistible  that  the  jury  must  have  been  under 
the  influence  of  passion  or  prejudice.  In  People  v.  Benson,  6 
Cal.,  221,  the  defendant  was  convicted  of  rape  on  the  uncorrob- 
orated but  positive  testiniony  of  the  woman  alleged  to  have  been 
outraged ;  and,  in  reversing  the  judgment  and  ordering  a  new 
trial,  this  court  said  that  the  story  of  the  woman  was  "  so 
improbable  of  itself  as  to  warrant  us  in  the  belief  that  the  ver- 
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diet  was  more  the  result  of  prejudice  or  popular  excitement 
than  the  calm  and  dispassionate  conclusion  upon  the  facts  by 
twelve  men  sworn  to  discharge  their  duty  faithfully.  * 
A  conviction  upon  such  evidence  would  be  a  blot  upon  the 
jurisprudence  of  the  country,  and  a  libel  upon  jury  trials."  In 
People  V.  Hamilton,  46  Cal.,  540,  which  was  a  similar  case,  we 
arrived  at  the  same  conclusion,  and  reversed  the  judgment, 
observing  that  "  the  ends  of  justice  demand  that  the  cause  shall 
be  tried  anew."  "We  are  of  the  same  opinion  in  the  present 
case. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
triaL 


BowEES  V.  State. 

(39  Ohio  St.,  543.) 

Sbdtjotion:    Reputation — /Specific  acts  of  lewdness — Privileged  eommunicattons. 

Under  the  Ohio  statute  against  seduction  of  "any  female  of  good  repute  for 
chastity,  under  the  age  of  eighteen  years,"  specific  acts  of  lewdness  and 
misconduct  on  ihe  part  of  the  prosecutrix  with  others  than  the  respond- 
ent prior  to  the  alleged  seduction  are  not  admissible  in  evidence.  Only 
proof  of  reputation  is  admissible. 

The  Ohio  statute  against  seduction  extends  to  all  females  under  the  age  of 
eighteen  years  whose  reputation  for  chastity  is  good,  whether  that  repu- 
tation is  deserved  or  hot. 

A  communication  made  by  the  prosecutrix  to  her  attorney,  in  a  consultation 
with  regard  to  a  bastardy  proceeding  which  she  had  instituted,  is  privi- 
leged, and  cannot  be  given  in  evidence. 

This  was  an  indictment  for  seduction.  The  respondent 
offered  to  prove  specific  acts  of  lewdness  with  others  prior  to 
the  alleged  seduction.  The  evidence  was  rejected,  and  the 
respondent  excepted. 

The  respondent  also  gave  evidence  that,  prior  to  the  time  of 
the  alleged  seduction  under  promise  of  marriage,  he  had  had 
sexual  intercourse  with  the  prosecutrix  not  under  promise  of 
marriage,  and  he  asked  the  court  to  charge  that,  if  they  believed 
this,  he  should  be  acquitted.  The  court  refused  so  to  charge, 
and  the  respondent  excepted. 

He  also  asked  the  prosecutrix  on  cross-examination  if  she  had 
not  admitted,  in  a  consultation  with  her  attorney  at  which  her 
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mother  was  present,  that  there  was  no  promise  of  marriage. 
This  she  denied.  Afterwards  he  offered  to  prove  that  she  had 
made  this  admission,  but  the  court  rejected  the  evidence. 

Welch,  C  J.  Tlie  instruction  asked  b}'  tlie  defendant  and 
refused  by  the  court,  and  the  rejection  of  testimony  tending  to 
show  specific  acts  of  lewdness  on  the  part  of  the  prosecutrix, 
raise  the  same  question,  namely,  whether  the  protection  of  the 
statute  extends  to  all  females  under  the  age  of  eighteen  whose 
reputation  for  chastity  is  good,  or  only  to  such  as  have  deserv- 
edly acquired  that  reputation  by  a  pure  life.  It  seems  to  us  that 
the  plain  words  of  the  statute  leave  no  room  for  doubt  on  this 
question.  The  statute  provides,  "  that  any  person  over  the  age 
of  eighteen  years,  who,  under  promise  of  marriage,  shall  have 
illicit  carnal  intercourse  with  any  female  of  good  repxiie  for 
chastity,  under  the  age  of  eighteen  years,  shall  be  deemed  guilty 
of  seduction."  Language  could  hardly  be  plainer.  It  is  the 
reputation  and  the  age  of  the  female,  and  not  her  previous  con- 
duct, that  bring  her  within  the  protection  of  the  statute.  The 
law  wisely  and  justly  accords  to  the  erring  female  a  locus  peni- 
tetitioB.  If  she  has  repented  of  her  past  error,  and  by  her  upright 
walk  acquired  an  unimpeachable  reputation  for  chastity,  the  law 
protects  her  against  the  man  who  overcomes  her  good  resolves 
by  a  promise  of  marriage.  It  is  the  purity  and  integrity  of  her 
mind,  and  not  merely  those  of  her  person,  that  the  law  designs 
to  guard  against  the  attacks  of  the  seducer;  and  it  looks  alone 
to  her  general  repute  as  evidence  of  that  purity  and  integrity. 
We  think,  therefore,  that  the  court  was  right  in  excluding  evi- 
dence of  specific  acts  of  intercourse  by  the  prosecutrix  with 
persons  other  than  the  defendant. 

Evidence  of  the  defendant's  previous  connection  with  her 
stands  on  a  different  basis.  Such  evidence  was  properly  admit- 
ted, not,  however,  for  the  purpose  of  impeaching  her  character, 
but  because  it  tends  to  show  that  the  criminal  act  charged  was 
not  committed  under  a  promise  of  marriage.  We  are  supported 
in  this  view  of  the  case  by  decisions  in  several  of  the  states, 
under  similar  or  analogous  statutes.  We  refer  to  11  Ind.,  466 ; 
13  Id.,  46 ;  20  Id.,  44  {  21  Id.,  15  ;  25  Id.,  90 ;  29  Id.,  267 ;  26 
N.  Y.,  203. 

The  remaining  question  is,  whether  the  court  erred  in  refusing 
to  receive  evidence  of  the  alleged  admission  of  the  prosecutrix, 
Vol.  II.— 38 
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made  in  consultation  -with  her  attorney.  We  think  not.  She 
was  a  mere  witness  and  not  a  party,  and,  as  such  witness,  was 
compelled  to  testify.  The  case,  therefore,  comes  clearly  within 
the  rule  in  regard  to  privileged  communications,  unless  the  pres- 
ence of  her  mother  at  the  time  of  her  interview  expludes  it. 
It  is  well  established  that  the  privilege  extends,  as  well  to  com- 
munications to  or  throiigh  an  agent,  as  to  those  made  directly  to 
the  attorney  by  the  client  in  person,  and  we  think  it  is  only  a 
dictate  of  decency  and  propriety  to  regard  the  mother  in  such  a 
case  as  being  present  and  acting  in  the  character  of  coniidential 
agent  for  her  daughter.  The  daughter's  youth  and  supposed 
modesty  would  render  the  presence  and  participation  of  her 
mother  appropriate  and  necessary. 

We  see  no  error  in  the  case,  and  the  motion  must  be  overruled. 

Motion  overruled. 


State  v.  BLiwes. 

(43  Iowa,  181.) 

Seduction  :    BuffieieThoy  of  evidence. 


In  this  case  the  court  determines,  as  a  matter  of  law,  that  the  evidence  as 
detailed  in  the  opinion  is  insuflBcient  to  justify  a  conviction. 

Sebvbes,  Ch.  J.  A  reversal  o£  the  judgment  of  the  court 
below  is  sought,  for  the  reason,  as  claimed,  that  the  verdict  is 
not  supported  by  sufficient  evidence.  The  defendant  and  the 
prosecutrix  were  both  unmarried,  and  the  latter  at  the  time  of 
the  alleged  seduction  and  for  some  time  previous  thereto,  made 
her  home  at  the  house  of  the  parents  of  defendant,  but  in  what 
capacity  does  not  appear. 

The  prosecutrix  was  about  twenty-two  years  old,  and  the 
defendant  is  presumed  to  have  been  several  years  older.  If  any 
false  promises  were  made,  or  seductive  arts  or  iniiuences  used 
amounting  to  seduction,  it  will  be  found  in  the  following  portion 
of  the  testimony  of  the  prosecutrix  : 

"  When  we  were  returning  from  meeting  defendant  said  he 
heard  me  remark  that  I  never  intended  to  get  married,  and  he 
wanted  me  to  promise  to  marry  him  if  anybody.  I  had  a  pro- 
posal from  a  widower ;  defendant  wanted  me  to  promise  not  to 
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marry  him,  and  I  told  him  I  did  not  intend  to  marry  any  way. 

*  *  *  Tlieie  were  about  three  evenings  we  sat  and 
talked  after  the  family  went  to  bed.  In  November,  1870,  he 
came  to  my  room  door  and  said  he  wanted  to  kiss  me ;  I  told 
liiin  it  was  no  time  for  him  to  say  anything  to  me ;  that  it  was 
midnight,  and  for  him  to  leave  my  room  ;  I  got  up  and  dressed. 

*  *  *  He  took  me  home  one  time  from  the  cars,  and 
on  the  way  said  his  mother  thought  I  would  make  as  good  a 
companion  as  Webster  Haven's  wife.  He  used  to  say  to  me  I 
was  the  only  one  he  ever  met  he  cared  anything  for,  and  he 
intended  some  day  to  get  married,  and  when  he  did  he  wanted  I 
should  be  his  wife.  February  16th,  1871,  my  birthdaj',  we  had 
our  pictures  taken  together,  he  and  I  and  an  acquaintance  of 
ours,  in  one  group.  *  «  »  Qn  the  night  of  the  7th  of 
July,  1871,  he  came  to  my  room,  and  as  I  woke  up  he  was  in 
bed.  He  grabbed  me  as  I  turned  over ;  I  said,  '  O,  my  Lord, 
Norman,  I  am  a  ruined  girl.'  He  said  to  keep  still  or  I  would 
be  hurt.  I  said,  '  O  Lord.'  He  said  I  ought  to  know  him  well 
enough,  that  he  would  not  deceive  me.  He  put  his  hand  on  my 
face  and  kissed  me,  and  said  for  me  to  keep  qiiiet.  I  had  inter- 
oonrse  with  him  that  time. 

"  He  was  not  there  but  a  few  moments.  1  told  him  to  leave; 
lie  said  he  would  hardly.  *  *  *  He  was  in  bed  but  a  few 
minutes,  about  five  or  ten.  I  recollect  his  telling  me  I  need  not 
be  uneasy,  that  he  would  not  forsake  me,  that  I  ought  to  know 
hitn.  I  did  not  tell  him  I  was  not  afraid  at  all ;  only  a  few 
words  passed.  It  was  about  midnight.  When  he  took  hold  of 
me  he  grabbed  me  in  his  arms ;  I  didn't  mean  that  he  hurt  me. 
I  tried  to  pull  away  from  him. 

"  The  second  time  he  was  in  my  room  about  midnight.  The 
night  of  Jnly  7th  he  did  not  promise  to  marry  me  ;  no  promise 
was  made,  because  I  never  came  out  and  told  him  I  would  marry 
him  until  I  wrote  that  letter  from  motlier's.  I  told  him  at  first 
I  didn't  intend  to  marry  anybody;  afterwards  I  told  him  I 
never  should  marry  any  one  but  him ;  since  this  happened,  but 
not  before,  I  told  him  1  would  marry  him." 

It  is  perfectly  natural,  and  to  be  expected,  that  the  prosecutrix 
should,  as  far  as  possible,  shield  herself  and  cast  the  blame,  if 
any  there  was,  on  the  defendant.  There  should  not,  therefore, 
be  any  strained  construction  put  on  her  language,  in  order  to 
sustain  the  verdict.     On  the  contrary,  as  the  defendant  is  entitled 
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to  the  benefit  of  all  reasonable  doubts  i there  may  be  as  to  his 
guilt,  the  language  of  the  witness  should  receive  no  other  con- 
struction than  its  fair  and  natural  meaning  may  entitle  it  to. 
The  material  inquiry  is,  was  there  a  promise  of  marriage  exist- 
ing between  the  prosecutrix  and  the  defendant,  or  did  the  latter 
use  any  arts,  false  promises  or  seductive  influences,  whereby  or 
by  reason  whereof  the  prosecutrix  was  induced  to  yield  herself 
to  the  embraces  of  the  defendant  ? 

We  think  the  fair  and  reasonable  construction  of  the  evidence 
is  there  was  not.  To  make  such  out,  a  strained  or  unnatural 
construction  must  be  placed  on  the  language  of  the  witness. 
This  the  jury  were  not  warranted  in  doing  in  order  to  convict. 
The  verdict  is  not,  therefore,  supported  by  sufficient  evidence. 

Reversed. 


Wilkinson  v.  State. 

(5»  Ind.,  416.) 

Sunday  law:    World  of  necessity. 


The  necessity  which  excuses  and  justifies  common  labor  on  Sunday  need  not 
be  a  physical  or  absolute  necessity.  If  the  labor  is  necessary,  under  the 
circumstances  of  any  particular  case,  to  be  performed  on  Sunday,  in 
order  to  accomplish  any  lawful  purpose,  it  is  not  prohibited  by  the  stat- 
ute. 

A  fruit-grower  may  lawfully  pick  his  fruit  on  Sunday,  and  haul  it  on  the  way 
to  a  Monday's  market,  if  without  such  labor  on  Sunday  his  crop  would 
be  lost  to  him  by  spoiling  before  he  could  get  it  to  a  market. 

The  defendant,  being  on  trial  for  a  violation  of  the  Sunday  law,  proved  that 
he  had  before  been  convicted  on  his  plea  of  guilty  before  a  justice  of  the 
peace,  and  fined  one  dollar,  for  the  identical  offense  then  on  trial.  Hdd, 
that  this  was  a  complete  bar  to  the  pending  prosecution. 

HowK,  J.  The  appellant  was  indicted  at  the  August  term, 
1877,  of  the  court  below. 

The  indictment  charged  that,  on  the  29th  day  of  July,  1877, 
at  Gibson  county,  Indiana,  the  appellant,  who  was  at  that  time 
over  fourteen  years  of  age,  said  day  being  the  first  day  of  the 
week,  commonly  called  Sunday,  was  found  unlawfully  at  com- 
mon laboi'  and  engaged  in  his  usual  avocation,  to  wit,  then  and 
there  loading  and  hauling  melons,  such  common  labor  and  usual 
avocation  not  being  then  and  there  work  of  charity  or  necessity, 
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and  the  appellant  not  being  then  and  there  one  who  conscien- 
tiously observed  the  seventh  day  of  the  week  as  the  Sabbath, 
nor  a  traveler,  a  family  removing,  a  keeper  of  a  toll-bridge  or  a 
toll-gate,  or  a  ferryman,  acting  as  such ;  contrary  to  the  form  of 
the  statute,  etc. 

Afterward,  at  the  January  term,  1878,  of  the  court  below, 
the  appellant  appeared,  and,  for  plea  to  said  indictment,  said  he 
was  not  guilty ;  and  the  issues  joined  were  tried  by  a  jury,  and 
a  verdict  was  returned,  finding  the  appellant  guilty  as  charged 
in  the  indictment,  and  assessing  his  fine  in  the  sum  of  one  dollar 
and  fifty  cents. 

The  appellant's  written  motion  for  a  new  trial  was  overruled 
by  the  court,  and  his  exception  to  this  decision  was  duly  reserved, 
and  judgment  was  then  rendered  on  the  verdict,  from  which 
judgment  this  appeal  is  now  here  prosecuted. 

The  only  error  assigned  by  the  appellant,  in  this  court,  is  the 
decision  of  the  court  below  in  overruling  his  motion  for  a  new 
trial.  In  this  motion,  the  causes  assigned  for  such  new  trial 
were  that  the  verdict  of  the  jury  .was  contrary  to  law,  and  that 
it  was  not  sustained  by  suificient  evidence. 

It  will  be  seen  that  the  question  for  our  decision  in  this  cause 
is  this  :  "Were  the  verdict  of  the  jury,  and  the  judgment  of  the 
court  below  thereon,  sustained  by  suflBcient  legal  evidence  ?  The 
evidence  on  the  trial  is  properlj^  in  the  record ;  and  we  find  it 
necessary  to  the  proper  understanding  of  this  cause,  and  of  our 
decision  thereof,  that  we  should  set  out  the  substance  of  the 
evidence  in  this  opinion. 

But,  before  doing  so,  we  will  first  give  the  section  of  the  stat- 
ute under  which  the  indictment  was  found  against  the  appellant. 
The  section  referred  to  is  the  first  section  of  an  act  entitled 
"  An  act  for  the  protection  of  the  Sabbath,  and  providing  pen- 
alties for  the  desecration  thereof,"  approved  February  28th,  1855. 
Omitting  the  enacting  clause,  this  first  section  reads  as  follows : 
"  That  if  any  person,  of  the  age  of  fourteen  years  and  upwards, 
shall  be  found  on  the  first  day  of  the  week,  commonly  called 
Sunday,  rioting,  hunting,  fishing  quarreling,  at  common  labor, 
or  engaged  in  their  usual  avocations,  works  of  charity  and  neces- 
sity only  excepted,  such  person  shall  be  fined  in  any  sum  not  less 
than  one  nor  more  than  ten  dollars ;  but  nothing  herein  con- 
tained shall  be  construed  to  afEect  such  as  conscientiously  observe 
the  seventh  day  of  the  week  as  the  Sabbath,  travelers,  families 
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removing,  keepers  of  toll-bridges  and  toll-gates,  and  ferrymen, 
acting  as  such  :"     2  E.  S.  1876,  p.  483. 

We  will  now  give  the  evidence  as  it  is  contained  in  the  record: 

William  Kimball,  a  witness  for  the  state,  testified  as  follows: 
"  My  name  is  William  Kimball.  I  live  in  Gibson  county,  Indi- 
ana. I  know  the  defendant,  Silas  Wilkinson ;  that  is  him 
(pointing  to  the  defendant).  Have  known  him  for  several 
years.  On  the  12th  day  of  August,  1877,  I  saw  the  defendant 
hauling  watermelons ;  that  day  was  Sunday ;  he  was  hauling  a 
wagon-load  with  two  horses  ;  it  was  some  time  in  the  afternoon 
of  that  day  that  I  saw  him ;  he  was  going  in  the  direction  of 
Evansville,  Indiana.  It  was  in  Gibson  county.  State  of  Indiana, 
that  I  saw  defendant  hauling  watermelons  on  that  Sunday  ;  he 
had  about  one  hundred  watermelons  in  the  wagon." 

On  cross-examination  this  witness  testified  :  "  The  defendant, 
Wilkinson,  resides  upon  a  farm  about  twenty-five  or  twenty-six 
miles  from  Evansville ;  his  melon  patch  was  on  his  farm." 

The  state  then  rested. 

William  H.  Overton,  a  witpess  for  appellant,  testified  as  fol- 
lows :  "  My  name  is  William  H.  Overton.  I  reside  in  Gibson 
county,  Indiana  ;  have  lived  here  continuously  for  fifteen  or  six- 
teen years.  Am  a  farmer.  I  have  had  a  great  deal  of  experi- 
ence raising  watermelons ;  I  have  raised  them  for  several  years. 
I  know  the  defendant,  Silas  Wilkinson ;  have  known  him  for  a 
long  time ;  he  raised  a  patch  of  melons  last  season,  the  summer 
of  1877 ;  he  had  four  or  five  acres  in  the  patch.  On  the  12th 
day  of  August,  1877,  I  was  in  his  melon  patch.  It  was  on  his 
farm,  near  the  house  in  which  he  lives ;  at  that  time  there  were 
between  five  and  six  hundred  melons  in  that  patch,  on  that  day, 
that  had  spoiled ;  they  had  grown  too  ripe  and  had  begun  to 
decay.  There  were  as  many  more  just  right  to  be  plucked  from 
the  vine.  Watermelons  will  not  last  but  a  short  time  after  get- 
ting ripe ;  they  ought  to  Ije  used  at  once.  It  depends  upon  the 
weather  largely  how  long  they  will  last.  I  have  known  thou- 
sands destroyed  in  from  twelve  to  twenty-four  hours  after  they 
first  got  ripe." 

On  cross-examination  this  witness  testified  :  "  Nearly  every 
one  who  j-aises  melons  loses  more  or  less  of  them.  There  are  a 
great  many  raised  in  the  neighborhood  where  Wilkinson  lives. 
The  reason  they  lose  them  is  because  watermelons  get  ripe  all  at 
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once,  and  it  is  next  to  an  impossibility  to  get  them  all  to  mar- 
ket." 

The  appellant,  as  a  witness  in  his  own  behalf,  testified  as  fol- 
lows :  "  My  name  is  Silas  "Wilkinson.  I  reside  in  Gibson 
county,  Indiana ;  have  lived  in  this  county  continuously  for  the 
past  twenty-five  years.  Am  a  farmer ;  am  the  defendant  in  this 
suit.  In  the  summer  of  1877,  I  raised  a  patch  of  watermelons 
on  my  farm  in  this  county.  I  had  only  the  one  patch  in  the 
summer  or  during  the  year  of  1877.  On  Sunday,  the  12th  day 
of  August,  1877,  I  started  with  a  two-horse  wagon-load  of  water- 
melons taken  from  my  patch,  for  Evansville,  Indiana.  Evans- 
ville  is  twenty-six  miles  from  my  farm.  Evansville  was  my 
market  for  my  melons  at  that  time.  On  that  Sunday  there  were 
at  least  five  or  six  hundred  melons  in  my  patch  dead  ripe  and 
ready  for  the  market.  There  were  at  least  as  many  more  then 
spoiled  for  the  want  of  being  plucked  from  the  vines  and  taken 
to  market.  The  12th  of  August,  1877,  was  right  in  the  middle 
of  the  melon  season,  and  they  would  get  ripe  faster  than  I  could 
haul  them  to  market.  I  could  only  haul  about  one  hundred 
melons  at  a  load.  I  had  to  haul  them  twenty-six  miles.  I  had 
only  one  team  of  my  own.  Joel  Grigsby  had  helped  me  all  the 
week  before  until  Friday  before  this  Sunday,  when  he  was  taken 
sick.  I  tried  to  get  other  help  and  could  not.  I  hauled  all  the 
week  before,  and  all  the  week  beginning  on  August  12th,  1877. 
I  saved  the  load  of  melons  I  started  with  on  that  Sunday.  I 
lost  at  least  two  thousand  melons  that  season  because  I  was 
unable  to  get  them  to  market." 

On  cross-examination  the  appellant  testified :  "  I  loaded  up 
my  melons  on  Saturday  night  before  the  Sunday,  August  12th, 
1877.  I  started  for  Evansville  early  in  the  afternoon  of  that 
Sunday.  I  did  not  start  in  the  morning  because  there  were  rela- 
tives visiting  my  family,  and  because  I  could  reach  the  Monday 
morning  market  at  Evansville  by  waiting  until  the  afternoon.  I 
could,  perhaps,  have  left  home  at  midnight  on  Sunday  night, 
and  reached  Evansville  by  the  time  I  left  there  on  Monday 
morning.  I  did  not  do  it  because  my  team  would  have  been 
exhausted,  and  I  would  have  lost  time  on  Monday.  I  went 
within  two  miles  of  Evansville  on  Sunday.  Early  Monday 
morning,  with  a  fresh  team,  I  drove  to  Evansville,  disposed  of 
my  melons,  and  I  started  at  once,  by  nine  o'clock  a.  m.,  for 
home.     I  reached  home  in  time  to  load  up  another  load  for 
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Tuesday's  market.  I  did  not  start  with  another  load  until  Tues- 
day morning  early.  I  might  have  started  at  midnight,  Sunday 
night,  reached  Evansville  by  the  time  I  started  home  on  that 
Monday,  disposed  of  my  melons,  and  returned  immediately 
home,  but  the  effort  would  have  exhausted  my  team.  I  could 
have  started  at  or  after  twelve  o'clock  on  the  night  after  the 
Sunday  in  question,  and  got  to  Evansville  about  nine  o'clock  on 
the  Monday  morning  following,  rested  my  horses  and  started 
home  in  the  afternoon  on  the  said  Monday,  and  got  home  in 
time  to  load  up  again  and  be  ready  to  start  again  on  the  Tuesday 
following,  by  the  time  I  did  start  on  said  Tuesday,  but  it  would 
have  made  me  late  in  the  evening  on  Monday  loading  up.  I 
could  not  make  a  load  each  day,  but  only  a  load  every  other  day. 
I  was  before  John  Martin,  a  justice  of  the  peace,  to  answer  to 
the  same  charge  for  which  I  am  now  being  tried.  I  then  plead 
guilty,  and  was  fined  one  dollar.  It  was  some  time  in  Septem- 
ber, 1877." 

Joel  G-rigsby,  a  witness  for  the  appellant,  testified  as  follows : 
"  My  name  is  Joel  Grigsby.  I  live  in  Gibson  county,  Indiana ; 
have  lived  here  for  fifteen  years;  am  a  farmer.  I  know  the 
defendant,  Silas  Wilkinson  ;  have  known  him  for  several  years. 
I  have  raised  watermelons  for  several  years.  I  was  in  defend- 
ant's watermelon  patch  on  the  Friday  before  August  12th,  1877. 
I  had  been  hauling  melons  to  Evansville  all  that  week,  out  of 
that  patch  for  Wilkinson.  I  could  only  haul  a  load  every  two 
days.  I  would  go  down  one  day  and  back  the  next.  I  quit 
hauling  on  Friday  because  I  was  not  well.  There  were  a  great 
many  melons  then  in  the  patch  that  were  spoiling  for  the  want 
of  being  plucked  from  the  vines  and  used.  I  should  say  there 
were  five  hundred  that  ought  to  have  been  taken  that  day  to 
market,  besides  a  number  that  were  already  spoiled  because  they 
had  not  been  taken  sooner." 

This  was  all  the  evidence  on  the  trial  of  this  cause,  as  the 
same  appears  in  the  record.  Under  this  evidence  the  question 
arises,  and  this  is  the  main  question  in  this  case,  was  there  a 
"  necessity,"  within  the  meaning  of  that  word  as  the  same  is 
used  in  the  statute  before  cited,  that  the  appellant  should  per- 
form the  common  labor  charged  in  the  indictment,  on  the  first 
day  of  the  week,  commonly  called  Sunday  ?  It  is  well  settled, 
we  think,  that  by  the  word  "  necessity,"  as  used  in  the  statute, 
is  not  meant  that  the  necessity  for  the  work  on  which  the  charge 
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is  predicated  should  be  a  physical  or  absolute  necessity.  Such 
labor,  on  Sunday,  as  may  be  necessary  to  the  accomplishment  of 
a  lawful  purj^ose,  under  the  circumstances  of  any  particular  case, 
cannot  be  considered  as  within  the  purview  and  prohibition  of 
the  statute  for  the  protection  of  the  Sabbath. 

In  the  case  of  Morris  v.  The  State,  31  Ind.,  189,  where  the 
appellant  had  been  engaged  in  hauling  and  boiling  sugar-water, 
on  a  certain  Sunday,  and  it  appeared  that  it  was  a  good  day  for 
the  flowing  of  the  water,  that  the  appellant's  troughs  were  full 
and  overflowing,  and  that  he  had  no  way  to  save  the  water  but 
by  gathering  and  boiling  it,  it  was  held  by  this  court  that  his 
labor  was  a  work  of  necessity,  within  the  meaning  of  the  term 
as  used  in  the  statute. 

So,  also,  in  the  case  of  Crocket  v.  The  State,  33  Ind.,  416,  it 
was  held  that  such  labor,  on  Sunday,  as  was  a  necessary  incident 
to  the  accomplishment  of  a  lawful  purpose,  such  as  the  manufac- 
ture of  malt  beer,  was  a  work  of  necessity,  within  the  meaning 
of  those  words,  as  the  same  are  used  in  the  law  for  the  protec- 
tion of  the  Sabbath. 

The  two  cases  cited  from  our  own  reports  are  well  supported 
by  the  decisions  of  the  courts  of  other  states,  on  statutes  similar 
to  the  statute  of  this  state.  These  decisions  are  cited  as  authori- 
ties in  our  own  cases  before  noticed,  and  we  refer  to  them  there 
without  again  citing  them. 

It  is  difBcult,  if  not  impossible,  to  distinguish  the  case  at  bar, 
in  principle,  from  the  case  of  Morris  v.  The  State,  before 
referred  to.  The  melon  season,  like  the  sugar-making  season,  is 
of  but  short  duration,  "depending  on  the  season  and  the 
weather."  In  this  case  it  would  seem  that  a  kind  Providence 
had  crowned  the  labors  of  the  appellant  with  a  bounteous  har- 
vest of  melons.  They  were  ripening  and  decaying  much  faster 
than,  with  the  facilities  and  labor  at  his  command,  he  cpuld  pos- 
sibly get  them  to  market.  His  melon  patch  was  twenty-six 
miles  from  his  market.  He  could  only  haul  a  load  to  market 
every  two  days,  and  a  load  was  one  hundred  melons.  He  could 
not  hire  any  assistance.  On  Sunday,  August  12th,  1877,  the 
day  mentioned  in  the  evidence,  there  were  at  least  five  or  six 
hundred  melons  in  his  patch,  "  dead  ripe  and  ready  for  the  mar- 
ket." A  ripe  watermelon  in  its  season  is  a  luxury,  but  there  is 
nothing  more  "  stale,  flat  and  unprofitable "  than  a  decayed  or 
rotten  melon.     tTnder  the  circumstances,  what  was  the  appellant 
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to  do !  It  seems  to  us  that  it  was  his  duty,  as  a  prudent  and 
careful  husbandman,  to  labor  diligently  in  getting  as  many  of  his 
melons  as  he  could  into  market,  so  that  the  fruits  of  his  toil 
might  not  be  wasted  or  suffered  to  decay.  Whatever  it  was  his 
duty  to  do  in  the  premises  there  was  a  moral  necessity  for  him 
to  do.  And,  in  the  accomplishment  of  the  main  purpose  of  sav- 
ing and  securing  the  benefit  of  his  crop  of  melons,  whatever 
labor  he  was  reasonably  required  to  do  on  Sunday,  must  be 
regarded,  as  it  seems  to  us,  as  a  work  of  necessity. 

Under  the  circumstances  shown  by  the  evidence  in  this  case, 
it  seems  to  us  that  the  labor  in  which  the  appellant  was  engaged 
on  Sunday,  August  12t;h,  1877,  and  -for  which  he  was  indicted, 
was  a  necessary  incident  to  the  accomplishment  of  a  lawful  pur- 
pose, namely,  the  saving  and  getting  into  market  his  crop  of 
melons,  and  was,  therefore,  a  work  of  necessity,  within  the 
meaning  of  that  expression  as  the  same  is  used  in  the  statute  for 
the  protection  of  the  Sabbath.  Nor  do  we  think  that  the  fact 
that,  by  getting  up  at  midnight  on  Sunday  night  and  driving  all 
the  remainder  of  the  night,  he  could  have  reached  Evans ville  in 
time  for  the  Monday  morning  market,  made  his  labor  on  Sunday 
afternoon  any  the  less  a  work  of  necessity.  It  is  not  necessary 
to  the  protection  of  the  Sabbath  that  men  should  abuse  or  over- 
work either  themselv-es  or  their  horses  by  midnight  labor ;  and, 
in  our  opinion,  it  is  no  desecration  of  the  Sabbath  to  garner  and 
secure  on  that  day  the  fruits  of  the  earth,  which  would  other- 
wise decay  and  be  wasted. 

On  one  other  ground,  it  seems  to  us,  the  conviction  of  the 
appellant  in  this  case  was  clearly  wrong. 

By  section  ninety-seven  of  the  Criminal  Code  it  is  provided 
that,  under  the  general  issue,  "  every  matter  of  defense  may  be 
proved : "  2  R.  S.  1876,  p.  398.  Under  this  provision  it  has 
been  held,  that  a  former  conviction  for  the  same  offense  might 
be  proved  in  bar  of  the  pending  prosecution :  Lee  v.  The  State, 
42  Ind.,  152.  In  the  second  section  of  the  act  for  the  protection 
of  the  Sabbath,  etc.,  before  referred  to,  it  is  provided  that,  in  all 
cases  under  said  act,  justices  of  "the  peace  and  courts  of  common 
pleas  (now  circuit  courts)  shall  have  concurrent  jurisdiction.  Of 
course,  the  record  is  the  best  evidence  of  such  former  convic- 
tion ;  but,  if  neither  party  objects,  it  may  be  proved  by  oral  evi- 
dence. As  we  have  seen,  it  was  proved,  on  the  trial  of  this 
ciise,  by  the  appellant's  own  evidence,  without  Objection  by  the 
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state,  that  he  was  tried  by  John  Martin,  a  justice  of  the  peace, 
on  "  the  same  charge  "  for  which  he  was  then  on  ti-ial,  and  that 
he  then  plead  guilty  and  was  fined  one  dollar.  It  seems  to  us 
that  this  former  conviction  was  a  complete  bar  to  this  prosecution. 

In  our  opinion,  the  court  below  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 


Sta.te  v.  Stewart. 

(Iowa.     Opiniou  filed  Oct.  38,  1879.) 

Abortion  :    Seasonable  doubt. 


In  a  criminal  case  every  material  fact  must  be  proved  beyond  a  reasonable 
doubt;  and,  therefore,  an  instruction- in  an  abortion  case,  that  if  the  fact 
of  the  pregnancy  and  the  time  and  place  of  the  alleged  crime  are  fully 
and  clearly  proven,  and  it  is  proved  beyond  a  reasonable  doubt  that  the 
defendant  administered  drugs  or  introduced  instruments  with  intent  to 
produce  a  miscarriage,  he  should  be  convicted,  is  erroneous. 

An  instruction  from  which  the  jury  may  infer  that  a  doubt  is  not  a  reasonable 
doubt  unless  it  is  shared  by  all  the  members  of  the  jury,  and  that  unless 
such  a  doubt  exists  the  defendant  should  be  convicted,  is  erroneous.  Such 
a  doubt  must  exist  before  there  can  be  an  acquittal  (State  v.  Sodabaoh,  19 
Iowa,  154),  but  there  ought  not  to  be  a  conviction  so  long  as  one  or  more 
of  the  Jurors  entertain  a  reasonable  doubt  of  the  defendant's  guilt. 

Appeal  from  Harrison  district  court. 

The  indictment  charged  that  the  defendant  "  did  unlawfully, 
willfully  and  feloniously  administer  to  one  Surrilda  Purcell,  who 
was  then  and  there  a  pregnant  woman,  certain  drugs  and  sub- 
stances, and  did  then  and  there  unlawfully  *  *  *  use  a 
certain  instrument  *  *  *  with  intent  then  and  there  and 
thereby  to  produce  the  miscarriage  of  the  said  Surrilda  Purcell, 
such  miscarriage  *  *  *  not  being  necessary  to  save  her 
life."  There  was  a  verdict  of  guilty,  judgment,  and  defendant 
appeals. 

Cochran  dc  Bailey,  for  appellant. 

J.  F.  MoJunldn,  for  the  state. 

Seevees,  J.  1.  The  second  and  third  instructions  given  the 
jury  were  as  follows : 
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"2.  There  are  in  the  offense,  with  which  the  defendant  is 
charged  as  enumerated  in  the  indictment  herein,  the  following 
material  allegations,  to  wit :  First.  Tliat  on  or  about  the  first 
day  of  JSTovember,  1878,  said  Surrilda  was  pregnant.  Second. 
That  the  defendant,  Stewart,  willfully  administered  to  said  Sur- 
rilda Purcell  some  drugs,  or  drugs  or  substances,  with  the  intent 
to  produce  the  miscarriage  of  said  Surrilda  Purcell,  or  that  he 
used  some  instrument  upon  said  Surrilda  with  the  intent  to  pro- 
duce her  miscarriage.  Third.  That  this  was  done  by  defendant 
at  and  within  this  county  and  state,  and  on  or  about  the  first  day 
of  November,  1878,  and  while  said  Surrilda  was  pregnant. 

"If  the  first  and  third  of  the  foregoing  material  allegations  are 
fully  and  clearly  proven,  and  either  the  first  or  second  averment 
of  the  second  allegation  is  proven  beyond  all  reasonable  doubt, 
and  you  are  further  satisfied,  beyond  all  reasonable  doubt,  of  the 
guilt  of  the  defendant,  your  verdict  should  be  guilty.  If  not  so 
satisfied,  then  your  verdict  should  be  not  guilty. 

"  3.  A  reasonable  doubt  is  such  a  doubt  as  fairly  and  naturally 
arises  in  the  minds  of  the  whole  jury,  after  fully  and  carefully 
weighing  and  considering  all  the  evidence  which  has  been  intro- 
duced herein  during  the  progress  of  the  trial,  when  viewed  in  the 
light  of  all  the  facts  and  circumstances  surrounding  the  same." 

It  is  insisted  these  instructions  are  erroneous,  and  in  relation 
thereto  we  have  to  say  (1),  in  order  to  constitute  the  crime 
charged,  Surrilda  Purcell  must  have  been  pregnant  at  the  time 
the  drugs  were  administered  or  instrument  used  with  intent  to 
produce  the  miscarriage.  Unless  the  fact  of  pregnancy  was 
established  beyond  a  reasonable  doubt,  the  defendant  was  enti- 
tled to  an  acquittal.  But  it  does  not  follow  that  the  jury  should 
be  instructed  to  this  effect.  It  is  sufficient  if  the  juiy  are 
instructed  they  should  acquit  if,  upon  the  whole  case,  they  have 
such  a  doubt.  When  such  an  instruction  is  given  it  covers  the 
whole  ground,  and  necessarily  includes  such  material  fact 
required  to  convict,  and  sufficiently  directs  the  jury  that  each 
material  fact  must  be  established  beyond  a  reasonable  doubt: 
The  State  v.  Felter,  32  Iowa,  53 ;  The  State  v.  Hayden,  4:5 
Iowa,  17.  If  we  understand  the  second  instruction,  the  jury  are 
told  that  it  is  sufficient  if  the  existence  of  pregnancy  has  been 
"fully  and  clearly  proven."  This  is  not  equivalent  to  saying  it 
must  be  established  beyond  a  reasonable  doubt.  A  clear,  well- 
defined,   and,  we  doubt   not,  intentional  distinction   is  drawn 
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between  pregnancy  and  the  administration  of  the  drugs  or  use  of 
tlie  instrument.  It  must  be  presumed  the  jury  understood  the 
distinction  thus  drawn,  and  that  the  fact  of  pregnancy  was  only 
required  to  be  fully  and  clearly  proven,  while  the  use  of  the 
instrument  or  administration  of  drugs  must  be  established 
beyond  a  reasonable  doubt.  This,  we  think,  constitutes  error  to 
the  prejudice  of  the  defendant,  and  that  it  is  not  cured  by  the 
subsequent  remark  that  if  the  jury  "  are  satisfied,  beyond  a  rea- 
sonable doubt,  of  the  guilt  of  the  defendant,"  they  should  so 
find ;  for  the  jury  are  not  told  if  they  have  such  doubt  on  the 
whole  case  they  must  acquit.  Besides  this,  the  latter  part  of  the 
instruction  is  contradictory  to  that  portion  which  indicates  the 
degree  of  proof  required  to  establish  the  fact  of  pregnancy. 
But  we  ground  our  opinion  principally  upon  the  proposition 
that  the  instruction. draws  a  distinction  between  two  facts,  both 
of  which  should  be  established  beyond  a  reasonable  doubt,  before 
the  defendant  could  be  convicted. 

2.  The  definition  of  reasonable  doubt,  in  the  third  instruction, 
is  "  such  as  arises  in  the  minds  of  the  whole  jury."  If  by  this  it 
was  meant  that  there  must  be  such  doubt  before  there  could  be 
an  acquittal,  it  is  correct:  Th&  State  v.  Rodabach,  19  Iowa, 
154.  But  the  difficulty  is,  whether  the  jury  did  not  understand 
that  if  such  doubt  did  not  exist  there  should  be  a  conviction. 
If  this  latter  view  is  the  correct  one,  then  the  instruction  is  erro- 
neous, because  it  amounts  to  a  direction  to  each  individual  juror 
to  yield  his  convictions,  unless  the  reasonable  doubt  entertained 
by  him  is  shared  by  his  fellows.  While  we  have  some  doubt  as 
to  the  proper  construction  of  the  instruction,  we,  on  the  whole, 
incline  to  think  it  was  prejudicial  to  the  defendant,  and  may  have 
produced  a  conviction,  when  one  or  more  of  the  jurors  may  have 
entertained  a  reasonable  doubt  of  his  guilt. 

3.  In  view  of  a  new  trial,  it  is  proper  to  say  that  none  of  the 
objections  to  the  evidence,  or  the  admission  thereof,  are  well 
taken.  The  objection  made  here  to  the  admission  of  the  evi- 
dence of  the  witness  Hull,  is  that  it  is  not  rebutting,  but  the 
objection  below  was  that  it  was  incompetent.  It  was  clearly 
competent   and   material,   but  it   may   not  have   been   strictly 

rebutting. 

Reversed. 
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Bakee  v.  State. 

(Wisconsin.     Opinion  filed  Sept.  2,  1879.) 

Babtakdt:    SeoMnable  doubt  —  Sufficiency  of  evidence. 

In  a  bsBtardy  proceeding  the  paternity  of  the  child  must  be  established 
beyond  a  reasonable  doubt. 

Where  it  appears,  from  the  testimony  of  the  prosecutrix,  that  she  had  sexual 
intercourse  with  two  different  persons  so  nearly  the  date  of  conception 
that  either  of  them  might  be  the  father  of  the  child,  a  conyiction  cannot 
be  had,  although  the  prosecutrix  swears  that  conception  resulted  from 
the  first  act.    It  is  impossible  that  she  should  know  this. 

Error  to  circuit  court,  Iowa  county. 
Jif.  M.  Sbrong,  for  plaintifE  in  error. 
Attorney- General,  for  defendant  in  error. 

Oeton,  J.  The  judgment  in  this  case  must  be  reversed  on 
the  evidence. 

The  testimony  of  Ann  E.  Swagger,  the  prosecutrix,  is  positive 
that  her  last  menstruation  was  the  first  of  September ;  that  she 
had  sexual  intercourse  with  the  defendant  about  two  weeks 
thereafter,  and  with  one  C.  Greenlast  about  two  weeks  after 
that;  that  her  child  was  born  the  25th  of  May,  and  that  the 
defendant  is  its  father. 

In  such  cases  the  paternity  of  the  child  is  the  main  and  mate- 
rial fact  to  be  found  by  the  jury  {^Speiger  v.  The  State,  32  "Wis., 
400),  and  this  fact  the  jury  must  find  beyond  a  reasonable  doubt : 
Zweigle  v.  The  State,  27  Wis.,  396.  Whatever  the  probabilities 
may  be,  from  this  evidence,  that  pregnancy  resulted  from  the 
fii'st  act  of  sexual  intercourse,  which  was  with'  the  defendant, 
because  of  its  being  nearest  the  termination  of  the  period  of 
menstruation,  and  of  the  longer  time  before  the  birth  of  the 
child,  yet  they  are  mere  probabilities,  and,  by  the  best  medical 
authorities,  very  questionable,  and  by  no  means  without  reason- 
able doubt :  2  Wharton  &  Still6,  sees.  43,  44,  45  and  46,  and 
cases  cited. 

The  prosecutrix  having  had  sexual  connection  with  two  per- 
sons within  so  short  a  time,  it  was  impossible  for  her  to  testify 
which  act  produced  pregnancy,  and  which  person  is  the  father  of 


BAKER  D.  STATE.  607 

the  child:  Cormnoivwealth  v.  McOarty,  2  Penn.  L.  Eep.,  135; 
4  Penn.  L.  Rep.,  Commonwealth  v.  Tritz,  43. 

In  view  of  these  undisputed  facts,  and  of  the  most  creditable 
authorities,  the  jury  could  not  have  found  the  defendant  guilty 
beyond  a  reasonable  doubt.  Physiological  speculations,  natural 
probabilities,  or  merely  probable  cause,  are  quite  insufficient, 
upon  the  trial,  to  establish  the  fact  of  paternity  in  such  a  case. 
There  must  be,  from  the  very  nature  of  such  evidence,  great,  and 
certainly  very  reasonable,  doubt  as  to  this  main  fact.  It  is  urged 
that  if  this  is  to  be  the  rule,  a  conviction  can  never  be  attained 
when  more  than  one  person  has  had  sexual  intercourse  with  the 
complainant  about  the  same  time.  This  consequence  of  the  rule 
is  far  less  important  and  serious  than  the  wrong  and  injustice  of 
a  conviction  upon  insufficient  evidence. 

In  such  a  case  the  question  is  not  whether  the  defendant  is 
guilty  of  having  had  illicit  intercourse  with  the  complainant,  but 
whether,  by  such  intercourse,  the  child  was  begotten,  and  this 
fact  must  be  found  beyond  a  reasonable  doubt.  This  being  the 
true  legal  rule,  the  consequence  of  its  strict  observance  by  courts 
and  juries  is  not  to  be  considered,  except  in  changing  or  abolish- 
ing the  rule  itself ;  but  while  the  rule  exists  the  consequences 
will  not  be  presumed  to  be  wrong  or  mischievous,  but  rather 
right  and  just. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Tatloe,  J.,  dissents. 

Note.  The  clear  weight  of  authority  is  that  bastardy  is  essentially  a  civil 
proceeding,  and  therefore  that  a  preponderance  of  evidence  is  sufficient  to 
establish  the  paternity  of  the  child:  Mann  ®.  People,  35  111.,  467;  Allison  v. 
People,  45  111.,  37;  Walker  v.  State,  6  Blackf.,  1;  Biohardson  v.  Burleigh,  3 
Allen,  479.  It  is  quite  probable  that  the  Supreme  Court  of  Wisconsin  wUl 
not  adhere  to  its  ruling  in  this  case. 

Since  it  was  decided  the  question  arose  again  but  was  not  decided,  the 
opinion  stating  that  the  members  of  the  court  were  not  agreed  upon  this 
point:    Dmgman  v.  State,  Wisconsin,  opinion  filed  Feb.  34,  1880. 
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Eegina  V.  MooEB. 

(13  Cox  Cr.,  544) 

Bigamy:    B<ma  fde  lidief  of  death  of  jktt  husbamd. 

To  an  indictment  for  bigamy  it  is  a  good  defense  that,  at  the  time  of  the 
bigamous  marriage,  the  prisoner  had  a  reasonable  and  bona  fide  belief  that 
her  husband  was  dead,  although  seven  years  had  not  elapsed  since  she 
last  heard  of  him. 

Emma  Louisa  Attersall  Moore  was  indicted  for  that  she,  on 
the  14th  day  of  December,  ISYS,  at  Thrussington,  in  the  county 
of  Leicester,  feloniously  did  marry  one  Morris  Tonge,  her  for- 
mer husband,  Robert  Moore,  then  being  alive. 

JBrogden,  prosecuted. 

Horace  Smith,  appeared  for  the  prisoner. 

It  was  proved  that  the  prisoner,  whose  maiden  name  was 
Emma  Louisa  Attersall  Thorold,  was  married  under  that  name 
to  Robert  Moore,  at  St.  Pancras  church,  on  May  11th,  1857,  and 
that  on  the  14th  December,  1875,  she  went  through  the  cere- 
mony of  marriage  at  Thrussington,  in  Leicestershire,  with  Mor- 
ris Tonge.  The  prisoner  had,  for  nine  months  previously,  been 
living  in  Thrussington,  as  housekeeper  to  the  said  Morris  Tonge. 
The  bans  had  been  duly  published  in  the  names  given  in  the 
certificate,  in  which  the  prisoner  was  described  as  Emma  Louisa 
Moore,  widow,  and  the  ceremony  was  performed  in  the  parish  at 
Thrussington. 

When  before  the  committing  magistrate  the  prisoner  said: 
"  I  believed  my  first  husband  was  dead."  At  the  close  of  the 
case  Mr.  Horace  Smith  proposed  to  call  evidence  to  show  that 
the  prisoner  iona  fide  and  reasonably  believed  that  her  first  hus- 
band was  dead,  citing  R.  v.  Tv/rner  (9  Cox  0.  C,  145),  and  H. 
V.  Morton  (11  Cox  C.  C,  670),  and  pointing  out  that  a  decision 
of  Sir  Baliol  Brett,  in  Ji.  v.  Gibbons,  to  the  contrary,  is  said,  in 
a  note  to  the  last  edition  of  Russell  on  Crimes  (5th  ed.,  vol.  3,  p. 
265),  to  be  inconsistent  with  the  view  taken  by  the  same  learned 
judge  in  his  judgment  in  Ji.  v.  Prince,     (a) 

The  learned  counsel  having  addressed  the  jury  in  this  sense, 
called  witnesses  who  stated  that  Robert  Moore  had  deserted  his 
wife  about  four  or  five  years  ago,  and  that  since  the  desertion  a 
sister  of  the  first  husband  had  written  to  say  he  was  dead,  and 
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that  a  general  belief  of  his  death  existed,  which  belief  was  shared 
by  Morris  Tonge  and  all  who  were  connected  with  the  parties  in 
the  neighborhood.  No  inquiry  was  made  by  the  prisoner  as  to 
the  truth  of  the  statement  said  to  have  been  made  in  the  letter, 
and  the  letter  was  not  produced. 

Denman,  J.,  in  summing  up  the  case  to  the  jury,  said  ;  The 
section  of  the  act  of  parliament  (24  and  25  Yict.,  c.  57),  is  per- 
fectly simple  until  you  come  to  the  exception,  "  provided  that 
nothing  in  this  section  contained  shall  extend  to  any  person  mar- 
rying a  second  time  whose  husband  or  wife  shall  have  been  con- 
tinually absent  from  such  person  for  the  space  of  seven  years 
then  last  past,  and  shall  not  have  been  known  by  such  person  to 
be  living  within  that  time."  Now,  this  case  is  not  within  the 
exception ;  but  does  this  general  principle  apply,  th.at  if  at  the 
time  of  contracting  a  second  marriage  the  prisoner  lias  a  bona 
fide  and  reasonable  belief  that  the  first  husband  or  wife,  as  the 
case  may  be,  is  dead,  in  such  case  is  the  prisoner  entitled  to  an 
acquittal  ?  Two  judges  have  separately  decided  that  such  belief 
is  a  good  defense  (Martin,  B.,  in  H.  v.  Turner,  9  Cox  C.  C,  145, 
and  Cleasby,  B.,  in  H,  v.  Horton,  11  Cox  C.  C,  670),  and  two 
judges,  after  solemnly  consulting  together,  have  decided  that  it 
is  no  defense.  (Brett,  J.,  and  Willes,  J.,  in  H.  v.  Gihhons,  12  Cox 
C.  C,  237.)  If  you  think  that  the  prisoner,  having  a  bad  hus- 
band, without  any  real  belief  of  his  death,  took  the  risk  of  mar- 
rying again,  acting  upon  what  she  thought  she  might  appeal  to 
as  a  defense  hereafter,  then  you  should  find  against  her.  But  if 
you  tliink  she  believed,  and  reasonably  believed,  her  first  husband 
to  be  dead  before  she  married  again,  then  you  should  say  so,  and 
I  would  consider  whether  I  would  reserve  a  case  for  the  court  of 
crown  cases  reserved. 

The  jury  found  that  the  prisoner  married  under  a  hona  fide 
and  reasonable  belief  that  her  husband,  Eobert  Moore,  was  dead, 

Denman,  J.     I  will  consider  whether  a  point  be  reserved. 

Friday,  March  9.  Denman,  J.  I  adjourned  this  case  yester- 
day, in  order  that  I  might  consult  my  brother  judge  (Lord  Jus- 
tice Amphlett),  as  to  the  effect  of  the  finding  of  the  jury  on  the 
question  left  to  them.  The  question  upon  whicli  they  gave  their 
opinion  was  this :  They  found  that  the  prisoner,  at  the  time 
when  she  went  through  the  ceremony  of  marriage  with  Morris 
Tonge,  lona  fide  and  reasonably  believed  that  her  husband  was 
Vol.  II.— 39 
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dead.  Owing  to  the  great  conflict  of  decisions  of  different 
judges  as  to  whether  that  finding  constitutes  a  defense  in  law  or 
not,  I  thought  I  ought  to  take  time  before  stating  what  course 
ought  to  be  taken,  and  to  consult  my  brother  judge  as  to  what  he 
thought  was  right  to  do.  Two  Tcry  learned  judges — one  the  late 
Baron,  now  Sir  Samuel,  Martin,  a  judge  of  long  experience,  who 
some  time  since  retired  from  the  bench,  and  the  other.  Baron 
Cleasby — ^held  in  two  different  cases  {R.  v.  Turner,  9  Cox  0.  C, 
146 ;  R.  V.  Eorton,  11  Cox  C.  C,  670),  that  such  a  finding  as 
this  constituted  a  defense.  Two  other  learned  judges — Sir 
Baliol  Brett  and  the  late  Mr.  Justice  "Willes — considered  another 
case  {E.  v.  Gibbons,  12  Cox  C.  C,  237),  subsequently  to  the  two 
I  have  mentioned,  and  held  that  when  such  facts  were  found  by 
a  jury  they  did  not  constitute  a  defense. 

Under  almost  any  circumstances,  where  there  was  such  a  con- 
flict of  decisions,  a  judge  would,  I  think,  be  reluctant  to  take 
upon  himself  to  decide  the  point,  and  what  he  would  do  in  the 
interests  of  justice,  in  order  that  the  law  might  be  finally  settled, 
would  be  to  reserve  the  case  for  the  court  of  criminal  appeal  to 
say  whether  the  finding  of  the  jury  did  or  did  not,  in  the  opinion 
of  the  court,  constitute  a  defense.     If  this  had  been  a  case  in 
which,  supposing  the  court  of  criminal  appeal  had  thought  the 
finding  of  the  jury  did  not  constitute  a  defense,  I  should  have* 
felt  it  my  duty  to  have   passed    a   substantial   punishment — I 
should  have  felt  bound  to  adopt  that  course ;  but,  having  con- 
sulted my  brother  judge,  and  finding  that  he  had  on  a  former 
occasion  very  carefully  considered  this  very  question,  and,  so  far 
as  his  opinion  was  concerned,  it  was  in  favor  of  this  being  a  valid 
defense,  I  must  say  that,  subject  to  all  the  difiidence  and  doubt 
caused  by  the  strong  opinion  formed  by  Sir  Baliol  Brett  and  the 
late  Mr.  Justice  Willes — who  did  not  reserve  the  point  because 
they  felt  so  strongly  that  it  was  no  defense— my  own  opinion 
goes  with  my  colleague  at  these  assizes,  and  I  think  I  should 
hold,  after  full  argument,  that  the  finding  of  the  jiiry  did  consti- 
tnte  a  defense.     I  bear  in  mind  the  case  of  R.  v.   Prince  (L. 
Rep.,  2  0.  C.  R.,  154 ;  44  L.  J.,  M.  C,  122 ;  S.  C,  1  Am.  Cr.,  1), 
but  in  this  case  the  thing  done  was  not  unlawful,  and,  therefore, 
its  legality  or  illegality  entirely  depended  on  the  question,  whether 
the  prisoner  knew  she  contracted  the  second  marriage  during  the 
lifetime  of  her  former  husband,  and  on  the  principle  of  common 
law,  that  no  person  should  be  deemed  guilty  of  an  offense  unless  he 
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or  she  knew  that  it  was  willfully  committed,  a  great  deal  might  be 
said  in  favor  of  the  view,  tJiat  with  such  a  finding  of  the  jury  the 
prisoner  ought  not  to  be  deemed  guilty.  I  do  not  wish  to  give 
a  final  judgment,  and  if  the  case  had  been  one  which  merited  a 
severe  punishment,  I  should  have  reserved  it  for  the  decision  of 
the  court  of  criminal  appeal.  The  case,  however,  is  one  which, 
under  any  circumstances,  after  such  a  finding  of  the  jury,  in 
which  I  see  no  reason  to  disagree,  I  should  only  have  passed  a 
nominal  sentence ;  and,  therefore,  as  I  do  not  think  it  fair  to  the 
■prisoner,  in  order  that  a  point  of  law  may  be  settled  for  the 
benefit  of  the  country,  to  put  her  to  the  expense  of  arguing  the 
case  before  the  full  court,  my  own  and  my  colleague's  judgment 
being  in  favor  of  the  finding  of  the  jury  constituting  a  defense, 
I  shall  hold  that  the  finding  amounts  to  a  verdict  of  not  guilty, 
and  order  the  prisoner  to  be  discharged. 

Solicitors  for  the  prosecution,  Tweed  and  Stephens  of  Lincoln. 

Solicitor  for  the  defense,  J'age  of  Lincoln. 

Note.  Of  the  justice  of  the  rule  laid  down  in  this  case  there  can  be  no 
question.  It  is  a  general  rule  of  the  criminal  law,  that  where  one  acts  upon 
a  iona  fide  and  reasonable  belief  of  a  fact,  the  question  of  the  criminality  of 
his  act  is  to  be  judged  as  though  the  fact  existed.  In  Oom.  ■».  Mash,  7  Mete. 
(Mass.),  473,  the  court  held  that  a  bona  fide  belief  of  the  death  of  the  fii-st 
husband  was  no  defense,  and  a  conviction  was  had.  But  in  that  case  the 
harshness  of  the  rule  adopted  was  so  apparent  that  the  defendant  was  par- 
doned before  any  judgment  was  pronounced,  the  court  accepting  a  recogni- 
zance for  her  appearance  after  the  decision,  in  order  to  afford  opportunity  to 
obtain  and  plead  the  pardon  in  bar  of  sentence. 

The  case,  however,  of  a  bona  fide  and  reasonable  belief  of  a  fact  is  not  to  be 
confounded  with  a  bona  fide  mistake  as  to  the  law.  If  a  person  marries  a 
second  time,  supposing  that  he  has  a  legal  right  to,  but  knowing  all  the  facts 
on  which  the  legality  of  the  marriage  depends,  his  good  faith  will  nJDt  avail 
him:  State  v.  Ooodenow,  65  Me.,  30  (8.  C,  1  Am.  Cr.,  43);  U.  8.  v.  Reynolds, 
1  Utah  T.,  226  (S.  0.,  8  Otto,  145);  D(ms  v.  Com.,  13  Bush.,  318  (S.  C,  ante, 
p.  163). 

It  is  said  that  the  state  must  prove,  beyond  a  reasonable  doubt,  that  fhe  first 
wife  was  living  at  the  time  of  the  second  marriage.  Where  there  is  no  direct 
evidence  on  this  point,  and  the  only  evidence  is  that  the  first  wife  was  alive 
two  years  previous  to  the  second  marriage,  the  presumption  of  the  continu- 
ance of  her  life  is  neutralized  by  the  presumption  of  the  defendant's  inno- 
cence, and  in  such  a  case  there  can  be  no  conviction:  Squire  v.  State,  46 
Ind.,  459. 
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Commonwealth  v.  Kichaedsok. 

(126  Mass.,  34.) 

Bigamy:    Mart-iage  of  a  man  wJiose  wife  had  obtained  a  divorce  for  his  miscorir- 

dtbct  —  Va/riance. 

Under  a  statute  which  provides  that  a  divorced  person,  "who  is  the  guilty 
cause  of  such  divorce,"  shall  be  deemed  guilty  of  bigamy  if  he  marries 
again  during  the  lifetime  of  his  divorced  wife,  such  an  one  cannot  be 
convicted  of  bigamy  under  an  indictment  which  merely  charges  bigamy 
in  the  ordinary  manner.  In  such  a  case  the  indictment  must  allege  the 
divorce,  and  that  the  defendant  was  the  guilty  cause  thereof,  and  all  the 
other  facts  necessary  to  bring  the  case  within  the  terms  of  the  statute. 

It  is  a  general  rule  in  criminal  pleading,  that  if  an  offense  may  be  committed 
in  either  of  various  modes,  the  party  charged  is  entitled  to  have  that 
mode  stated  in  the  indictment  which  is  proved  at  the  trial;  and  when  one 
mode  is  stated,  and  proof  of  the  commission  of  the  offense  by  a  different 
mode  Is  offered,  such  evidence  is  incompetent  by  reason  of  variance 

LoED,  J.  The  status  of  a  party,  whose  contract  of  marriage 
has  been  judicially  dissolved  for  his  fault,  has  not,  in  this  com- 
monwealth, been  precisely  defined.  In  Commonwealth  v.  Put- 
nam, 1  Pick.,  136,  Mr.  Justice  "Wilde  says :  "  By  the  divorce' 
the  first  marriage  was  dissolved,  and,  but  for  the  second  section  ' 
of  the  act  of  1784  (c.  40),  the  second  marriage  would  have  been 
lawful  by  our  laws,"  and  adds :  "  Notwithstanding  the  restraint 
imposed  on  the  husband,  he  being  the  guilty  cause  of  the  divorce, 
the  dissolution  of  the  marriage  contract  was  total,  and  not  par- 
tial." In  West  Cambridge  v.  Lexington,  1  Pick.,  506,  Chief 
Justice  Parker,  in  giving  the  opinion  of  the  court,  speaks  of  such 
party  as  "  not  being,  in  a  legal  sense,  a  married  man,  and,  per- 
haps, not  to  be  considered  as  having  a  former  wife  living,  the 
decree  of  divorce  having  terminated  the  relation  of  husband  and 
wife."  We  do  not  deem  it  necessary  in  this  case  to  determine 
whethei-  any  or  what  marital  duties  or  obligations  remain  upon 
such  person. 

By  the  General  Statutes  (c.  165,  sec.  4),  it  is  enacted  that 
"whoever,  having  a  former  husband  or  wife  living,  marries 
another  person,  or  continues  to  cohabit  with  such  second  hus- 
band or  wife  in  this  state,  shall  (except  in  the  cases  mentioned 
in  the  following  section)  be  deemed  guilty  of  polygamy." 

The  following  section  is  in  these  words :     "  The  provision  of 
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the  preceding  section  shall  not  extend  to  any  person  whose  hus- 
band or  wife  has  been  continually  remaining  beyond  sea,  or  has 
voluntarily  withdrawn  from  the  other,  and  remain  absent  for  the 
space  of  seven  years  together,  the  party  marrying  again,  not 
knowing  the  other  to  be  living  within  that  time,  nor  to  any  per- 
son legally  divorced  from  the  bonds  of  matrimony,  and  not  the 
guilty  cause  of  such  divorce." 

This  statute  is  substantially  the  same  as  the  statute  of  1784  (c. 
40),  and  from  that  time,  and  for  a  period  long  before,  to  the  pres- 
ent, has  been  in  substance  the  law  of  the  province  and  the  com- 
monwealth. 

The  same  provisions  were  incorporated  into  the  Revised  Stat- 
utes, chapter  130. 

In  Commonwealth  v.  Putnam,,  vhi  sujyra,  the  guilty  party  in 
the  divorce  suit  married  again  in  another  state,  and  was  indicted 
for  the  crime  of  adultery  in  this  state.  In  Commionwealth  v. 
Hunt,  4  Cush.,  49,  the  guilty  party  married  again,  also  in 
another  state,  and  the  indictment  charged  her  with  lewd  and 
lascivious  cohabitation  in  this  state,  with  the  party  to  whom  she 
claimed  to  be  married.  In  each  of  these  cases  the  court  held 
that  the  offense  charged  was  not  the  oflEense  committed. 

In  the  former  case  the  jury  found  a  special  verdict  establish- 
ing the  facts  of  the  former  marriage,  the  divorce  for  the  defend- 
ant's adultery,  his  second  marriage  in  Connecticut,  and  his  cohabi- 
tation in  this  state.  « 

Lincoln,  in  behalf  of  the  defendant,  in  argument,  is  reported 
as  saying  :  "  Johnson  defines  adultery  '  the  act  of  violating  the 
bed  of  a  married  person.'  The  defendant  has  not  done  this. 
He  has  not  violated  any  plighted  faith  to  his  former  wife." 
"  The  indictment  might  as  well  have  been  for  polygamy  as  for 
adultery ; "  "  though  in  truth  he  could  not  be  indicted  for  either, 
unless  he  were  a  married  man  at  the  time  of  the  second  mar- 
riage." In  declaring  the  result  at  which  the  court  arrived,  Mr. 
Justice  Wilde  utters  the  dictum  :  "The  defendant  should  have 
been  indicted  on  the  second  section  of  the  act  referred  to,"  which 
is  substantially  the  same  as  the  General  Statutes  (c.  164,  sees. 
4,  5).  ■    _ 

Although  a  dictum  by  that  magistrate  is  always  entitled  to 
most  respectful  consideration,  it  is  not  to  be  regai-ded  as  the  judg- 
ment of  the  court.  The  dictum  is,  however,  qualified  by  the 
statement,  "  The  second  marriage,  with  all  the  other  facts  consti- 
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tuting  the  crime  of  polygamy,  should  have  been  set  forth  in  the 
indictment,  so  that  defendant  might  have  been  prepared  to 
answer  and  defend  himself,  showing  that  that  learned  judge 
deemed  it  necessary  that  the  divorce  and  the  subsequent  mar- 
riage of  the  guilty  party  should  be  alleged  in  the  indictment :  1 
Pick.,  139.  In  the  latter  case,  Mr.  Justice  Dewey  speaks  more 
cautiously,  and  says :  "  If  the  facts  in  this  case  afforded  ground 
for  any  indictment  under  the  Revised  Statutes,  chapter  130,  it 
would  be  more  properly  an  indictment  upon  the  second  section, 
for  unlawfully  cohabiting  within  the  state,  with  Davis,  as  hus- 
band and  wife,  the  defendant  having  a  former  husband  living, 
and  not  coming  within  the  exception  of  the  third  section,  as  a 
person  'not  the  guilty  cause  of  the  divorce,'"  decisively  inti- 
mating that,  if  the  indictment  could  be  maintained  under  that 
statute,  it  must  aver  the  facts  which  bring  the  party  within  its 
terms  :     4  Gush.,  50. 

In  Commonwealth  v.  Lame,  113  Mass.,  458,  the  question  pre- 
sented in  this  case  did  not  arise,  and  was  not  considered  by  the 
court ;  for,  although  the  defendant  was  charged  with  polygamy, 
under  the  same  statute,  for  marrying  a  second  time  during  the 
life  of  the  former  wife,  the  defense  was  that  his  marriage  was  a 
legal  marriage  under  the  law  of  the  state  of  New  Hampshire, 
where  it  was  consummated,  and  the  court  so  held. 

These  three  cases,  it  is  believed,  are  the  only  ones  which  have 
been  decided  in  this  commonwealth,  in  which  the  subsequent 
marriage  of  the  guilty  divorced  party  has  been  before  the  court 
upon  an  indictment. 

It  is  certain  that  it  has  never  been  decided  by  this  court,  that 
Buch  party  can  be  convicted  of  polygamy  under  the  provisions  of 
the  General  Statutes,  chapter  165,  section  four,  or  the  previous 
statutes  of  the  same  character. 

Nor  do  we  deem  it  necessary,  for  reasons  hereafter  to  be 
stated,  now  to  decide  that  question. 

If  that  question  could  be  presented  nakedly,  it  would  be  a 
matter  deserving  of  grave  consideration,  whether  the  party 
charged  could  be  said,  in  criminal  pleading,  to  be  one  having  a 
husband  or  wife  living,  or  as  being  a  lawful  husband  or  wife,  but 
we  are  quite  certain  that  the  facts  should  be  stated  which  bring 
the  party  within  the  provisions  of  the  statute.  It  is  to  be 
noticed  that  the  exceptions  in  the  statute  are  not  such  as  are 
ordinarily  introduced  in  legislation  affecting  the  act  done,  but 
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relate  entirely  to  the  person,  and,  without  these  exceptions,  the 
law  would  perhaps  be  construed  the  same  as  with  them.  See 
Corrnnonwealtk  v.  Jennings,  121  Mass.,  47.  But  two  classes  of 
persons  are  referred  in  to  the  proviso. 

The  first  class  includes  "  any  person  whose  husband  or  wife 
has  been  continually  remaining  beyond  sea,  or  has  voluntarily 
withdrawn  from  the  other,  and  remained  absent  for  the  space  of 
seven  years  together,  the  party  marrying  not  knowing  the  other 
to  be  living."  In  such  case  the  party  is  presumed  to  be  dead ; 
and,  although,  if  he  or  she  should  return,  the  marriage  might  be 
void,  it  certainly  would  be  straining  the  law  to  hold  such  one 
criminally  guilty  in  doing  an  act  which  he  or  she,  by  law,  might 
pioperly  presume  to  be  a  lawful  act :  Commonwealth  v.  Thomp- 
son, 6  Allen,  591,  and  11  Allen,  23.  The  other  class  includes 
such  as  are  unlawfully  divorced,  being  innocent.  Under  the  law 
he  or  she  is  entitled  to  have  the  marriage  contract  dissolved. 
Ceitainly,  without  any  proviso  or  exception,  no  such  person,  on 
marrying  again,  could  be  deemed  to  be  guilty  of  polygamy ;  and 
it  is  not  improbable  that  the  exception  was  inserted  out  of 
extreme  caution,  and  possibly  because  the  act  of  1784  had  an 
exception  of  a  similar  character.  It  was  this :  "  Provided  also, 
that  this  act,  or  anj'thing  therein  contained,  shall  not  extend  to 
the  wife  of  any  married  man  who  shall  willingly  absent  himself 
from  his  said  wife,  by  the  space  of  seven  years  together,  without 
making  suitable  provision  for  her  support  and  maintenance  in 
the  meantime,  if  it  shall  be  in  his  power  so  to  do." 

The  statute  of  1784  was  but  a  re-enactment,  with,  of  course,  a 
difEerent  penalty,  of  the  Province  Law  of  6  Wm.  and  M.  (1694-5), 
chapter  5,  against  polygamy,  with  a  proviso  in  relation  to  continu- 
ous absence,  in  almost  the  identical  language  of  the  General  Stat- 
utes, chapter  165, 1  Province  Laws  (state  ed.),  171.  The  Statute  of 
6  "Wm.  and  M.,  chapter  5,  contains  also  a  proviso  excepting  from  its 
operation  divorced  parties,  but  does  not  distinguish  between  the 
guilty  and  innocent  party,  its  language  being,  "  shall  not  extend 
to  any  person  or  persons  that  are,  or  shall  be  at  the  time  of  such 
marriage,  divorced  by  any  sentence  had,  or  hereafter  to  be  had, 
as  the  law  of  the  province  in  that  case  has  provided." 

Whether  the  guilty  party  would  at  that  time  have  been  deemed 
a  divorced  party,  it  is  not  necessary  to  inquire.  Four  years  later, 
by  statute  10,  William  III.  (1698),  chapter  19,  the  proviso  in  rela- 
tion to  time  of  absence  was  modiiied,  and  it  was  enacted,  "  that  if 
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any  married  person,  man  or  woman,  has  lately  or  shall  hereafter 
go  to  sea  in  any  ship  or  other  vessel,  bound  from  one  port  to 
another,  where  the  passage  is  usually  made  in  three  months' 
time,  and  such  ship  or  other  viessel  has  not  been,  or  shall  not  be 
heard  of  within  the  space  of  three  full  years  next  after  their  put- 
ting to  sea  from  such  port,  or  shall  only  be  heard  of  under  such 
circumstances  as  may  rather  confirm  the  opinion,  commonly 
received,  of  the  whole  company  being  utterly  lost,  in  every  such 
case,  the  matter  being  laid  before  the  governor  and  council,  and 
made  to  appear,  the  man  or  woman,  whose  relation  is  in  this 
manner  parted  from  him  or  her,  may  be  esteemed  single  and 
unmarried,  and  upon  such  declaration  thereof,  and  license 
obtained  from  that  board,  may  lawfully  marry  again,  any  law, 
usage  or  custom  to  the  contrary  notwithstanding : "  1  Pro  v. 
Laws,  353. 

Such  being  the  history  of  the  law  and  its  condition  till  1841, 
we  feel  warranted  in  inferring  that,  at  that  time,  the  legislature 
did  not  deem  the  marriage  of  the  guilty  party  who  had  been 
divorced  to  be  polygamy,  for  in  that  year  was  enacted  the  fol- 
lowing statute : 

"  Whenever  a  divorce  from  the  bond  of  matrimony  shall  be 
decreed  for  any  cause  allowed  by  law,  the  guilty  party  shall  be 
debarred  from  contracting  marriage  during  the  lifetime  of  the 
innocent  party  ;  and  if  the  guilty  party  shall  contract  such  mar- 
riage the  same  shall  be  void,  and  such  party  shall  be  adjudged 
guilty  of  polygamy :  "  Stat.  1841,  c.  83.  This  is  substantially 
re-enacted  in  the  General  Statutes,  chapter  107,  sec.  25. 

This  kind  of  legislation  has  many  precedents.  Any  person 
who  embezzles  property  is  deemed  by  the  statute  to  have  com- 
mitted the  crime  of  larceny ;  it  is  not  sufficient,  however,  in  an 
indictment  for  such  oflEense,  simply  to  charge  stealing  in  the 
usual  manner,  but  the  facts  which  constitute  the  embezzlement 
must  be  set  out,  with  the  averment  of  the  legal  conclusion  that 
thereby  and  by  force  of  the  statute  the  party  charged  has  com- 
mitted the  crime  of  larceny. 

If,  however,  we  assume  that,  prior  to  the  statute  of  1841,  a 
divorced  party,  being  the  guilty  cause  of  the  divorce,  might  be 
guilty  of  polygamy  by  marrying  again  during  the  life  of  his  for- 
mer wife,  still  the  result  must  be  the  same,  in  this  case,  as  if  no 
such  offense  could,  prior  to  that  statute,  be  committed,  for  it  is 
quite  clear  that,  under  the  existing  statutes,  the  crime  of  poly- 
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gamy  may 'be  committed  by  persons  under  entirely  diverse  cir- 
cnrastances,  and,  by  the  familiar  rules  of  pleading,  a  party 
charged  with  an  offense  is  entitled  to  a  statement  in  the  indict- 
ment of  the  facts  which  constitute  the  offense ;  and  if  an  offense 
may  be  committed  in  either  of  various  modes,  the  party  charged 
is  entitled  to  have  that  mode  stated  in  the  indictment  which  is 
pi'oved  at  the  trial ;  and  when  one  mode  is  stated  and  proof  of 
the  commission  of  the  offense  by  a  different  mode  is  offered,  such 
evidence  is  incompetent  by  reason  of  variance.  It  is  clear,  there- 
fore, that  whether  we  decide  that  the  offense  of  polygamy  might 
have  been  committed  by  the  guilty  divorced  party  or  not,  the 
result  must  be  the  same,  for  the  facts  proved  would  show  either 
that  no  crime  was  committed,  or,  if  committed,  there  was  a  vari- 
ance between  the  allegate  and  the  probata. 

W^ew  trial  ordered. 


Note. — In  State  v.  WeatJterby,  43  Me.,  258,  the  Supreme  Court  of  Maine  was 
called  upon  to  consider  the  effect  of  a  statute  similar  in  its  terms  to  that  on 
which  the  indictment  in  Commonwealth  i>.  Richardson  is  framed.  They  point 
out  that  it  is  only  by  inference,  if  at  all.  that  the  .^ilty  cause  of  a  divorce 
incurs  the  penalties  of  bigamy  by  marrying  again,  and  express  doubt  whether 
or  not  it  would  have  that  effect.  But  they  decide  clearly  that  whether  or  not, 
under  such  a  statute,  the  accused  person  is  guilty  of  any  offense,  he  certainly 
cannot  be  guilty  of  bigamy,  because  the  first  marriage  tie  cannot  be  dissolved 
as  to  one  without  being  dissolved  as  to  the  other.  On  this  ground  they  held 
the  defendant,  who  was  the  guilty  cause  of  a  divorce  in  Maine,  and  who  had 
married  a  second  time  in  New  Hampshire,  and  brought  his  second  wife  to 
Maine,  and  cohabited  with  her  there,  not  guilty  of  adulter}'.  And  in  People 
V.  Homy,  5  Barb.,  117,  it  was  held,  under  a  somewhat  similar  statute,  that  a 
person  divorced  for  his  own  adultery  was  not  guilty  of  bigamy  in  marrying 
again  within  the  state. 

It  is  a  general  rule,  that  a  statute  restraining  the  guilty  party  against  whom 
a  divorce  has  been  granted  from  marrying  again,  has  no  force  out  of  the  state 
in  which  the  divorce  was  granted,  and  it  is  also  true  that  the  provisions  of 
such  a  statute  do  not  affect  the  marriage,  within  the  state,  of  a  party  against 
whom  a  divorce  has  been  granted  by  the  tribunals  of  another  state.  The  pro- 
hibition does  not,  on  the  one  hand,  take  away  the  right  of  the  party  to  marry 
out  of  the  jurisdiction  which  imposes  it;  neither,  on  the  other  hand,  does  it 
apply  to  foreign  divorces:  1  Bish.  Mar.  and  Div.,  sec.  306;  and  see  2  Id., 
sec.  701,  et  seq.,  and  cases  there  cited;  Seed  v.  Hudson,  18  Ala.,  570;  Van 
8torckv.  Oriffin,  71  Pa.  St.,  240;  Oom.  v.  Lane,  113  Mass.,  458;  Diclcson  t. 
Dickson,  lYerg.  (Tenn.),  110. 

And  in  Putnam  v.  Putnam,  8  Pick. ,  483,  it  was  Jisld,  that  where  the  guilty 
divorced  person  left  the  state  and  was  married  in  another  state  for  the  very 
purpose  of  evading  the  statutory  prohibition,  and  returned  to  Massachusetts 
to  reside  immediately  after  the  second  marriage,  that  the  second  marriage 
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must  be  regarded  as  valid  In  Massachusetts.  In  North  Carolina,  on  the  other 
hand,  it  was  Tidd,  that  if  the  guilty  person  went  into  another  state  to  be  mar- 
ried a  second  time,  simply  to  avoid  and  evade  the  provisions  of  the  North 
Carolina  statute,  his  second  marriage  would  be  held  void  in  North  Carolina. 


Ex  Pabte   Gaest. 

(Nebraska.     Opinion  Piled  February  13,  1880.) 

FoRMBB  Jbopakdt:    PreUmina/ry  ex(mi,ination — Ohcmgeof  Venue. 

The  discharge  of  a  person  charged  with  felony  on  his  examination  before  a 
committing  magistrate,  is  no  bar  to  a  second  examination  before  the 
same  or  a  different  magistrate,  on  another  complaint  charging  the  same 
offense. 

Under  the  Nebraska  statute,  providing  for  a  change  of  venue,  but  one  change 
of  venue  can  be  had  for  the  same  cause,  in  the  same  proceeding. 

Maxwell,  C.  J.  This  is  an  application  for  a  writ  of  habeas 
corpus.  The  application  states  that  the  petitioner,  on  the  nine- 
teenth day  of  January,  1880,  was  arrested  and  brought  before 
the  county  judge  of  Gage  county  for  examination,  on  a  warrant 
issued  by  the  coroner  of  said  county,  and  that  thereupon,  on  the 
twentieth  of  said  month,  said  judge,  in  the  presence  of  the 
accused,  proceeded  to  inquire  into  the  charge  of  manslaugh- 
ter made  against  said  Garst,  and  that  upon  a  full  examina- 
tion of  said  charge  said  judge  found  that  no  crime  had  been 
committed,  and  thereupon  discharged  the  accused,  which  judg- 
ment and  order  still  remains  in  full  force  and  unreversed.  The 
application  also  states  that  on  the  twenty-second  day  of  January, 
1880,  after  said  Garst  had  been  discharged  by  the  order  and 
judgment  of  said  county  judge,  a  warrant  was  issued  by  one 
E.  M.  Hill,  a  justice  of  the  peace  of  said  county,  and  that  there- 
upon said  Garst  was  again  arrested  and  taken  before  said  justice 
to  answer  the  charge  of  killing  one  Peter  Keller,  upon  which 
charge  he  had  been  examined  and  discharged  by  the  county 
judge ;  that  thereafter  said  prisoner  obtained  a  change  of  venue, 
because  of  the  interest  of  said  Hill,  said  cause  being  transferred 
to  one  Joseph  Lowe,  a  justice  of  the  peace  of  said  county ;  that 
on  the  twenty-third  day  of  said  month  the  petitioner  objected  to 
the  jurisdiction  of  said  justice  to  again  examine  into  said  cause, 
and  asked  to  be  discharged,  which  objection  was  overruled;  that 
ou  the  thirtieth  day  of  January  said  petitioner  made  application 
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for  a  change  of  venue,  and  filed  an  aflBdavit  with  said  justice 
before  entering  upon  the  merits  of  the  case,  stating  that  the 
defendant  could  not,  as  he  verily  believed,  have  a  fair  and 
impartial  hearing  before  said  justice,  on  account  of  his  bias, 
which  motion  was  overruled  ;  that  thereupon  an  examination  of 
the  petitioner  was  had  before  said  justice,  and  he  was  bound  over 
in  the  sum  of  ^1,300  for  his  appearance  at  the  next  term  of  the 
district  court,  in  default  of  which  he  was  committed  to  the  jail 
of  said  county,  and  a  copy  of  the  warrant  of  commitment  is  set 
out  in  the  application. 

The  principal  points  upon  which  it  is  claimed  the  petitioner 
should  be  discharged  are :  First.  That  having  been  discharged 
by  the  county  judge,  he  could  not  again  be  arrested  and  exam- 
ined for  the  same  offense.  Second.  That  the  justice  of  the 
peace,  Lowe,  should  have  granted  a  change  of  venue. 

Section  286  of  the  Criminal  Code  provides  that  "  whenever  a 
complaint  in  writing  and  upon  oath,  signed  by  the  complainant, 
shall  be  filed  with  the  magistrate,  charging  any  person  with  the 
commission  of  an  offense  against  the  laws  of  this  state,  it  shall  be 
the  duty  of  such  magistrate  to  issue  a  warrant  for  the  person 
accused,  if  he  shall  have  reasonable  grounds  to  believe  that  an 
offense  has  been  committed." 

Section  302  provides  that  "  if,  upon  the  whole  examination,  it 
appears  that  there  has  been  no  offense  committed,  or  that  there 
is  not  probable  cause  for  holding  the  prisoner  to  answer  the 
offense,  he  shall  be  discharged." 

An  examination  of  a  person  accused  of  a  felony  before  a  com- 
mitting magistrate  is  in  no  sense  a  trial.  If  so,  the  officer  would 
have  no  jurisdiction  whatever.  The  object  of  an  examination  is : 
First.  To  ascertain  whether  an  offense  has  been  committed; 
second,  if  so,  whether  there  is  probable  cause  to  believe  that  the 
accused  committed  it.  Where  a  complaint  is  made  under  oath, 
before  a  magistrate,  charging  a  party  with  the  commission  of  an 
offense,  such  magistrate  has  authority  to  issue  a  warrant  for  the 
arrest  of  the  accused,  and  the  examination  which  follows  is  for 
the  purpose  of  determining  whether  sufficient  cause  exists  for 
his  retention  to  abide  the  action  of  the  grand  jury.  The  grand 
jury  may  refuse  to  indict  even  if  the  accused  is  bound  over,  or 
they  may  find  an  indictment  even  if  he  is  discharged.  But  his 
discharge  by  one  magistrate  is  no  bar  to  an  examination  for  the 
same  offense  in  case  the  proper  complaint  is  made  before  the 
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same  or  another  magistrate.  It  is  urged  that  a  party  accused  of 
an  offense  might  thus  be  subjected  to  great  annoyance  by  reason 
of  repeated  re-examinations.  While  this  is  true,  and  if  there  is 
not  a  reasonable  ground  of  suspicion,  a  party  may  maintain,  in  a 
proper  case,  an  action  for  malicious  prosecution  for  injuries  sus- 
tained by  such  prosecutions,  yet  such  re-examinations  afford  no 
grounds  of  themselves  to  justify  the  issuance  of  a  writ  of  habeas 
corpus. 

As  to  the  second  proposition,  the  act  to  allow  "  a  change  of 
venue  in  civil  and  criminal  proceedings  before  justices  of  the 
peace,  on  account  of  the  interest,  bias  or  prejudice  of  the  jus- 
tice," approved  March  25,  1871,  provides  "that  in  all  civil  and 
criminal  proceedings  before  justices  of  the  peace,  any  defendant 
in  such  proceedings  may  apply  for  and  obtain  a  change  of  venue 
by  filing  an  affidavit  in  the  case  made  by  the  defendant,  his 
agent  or  attorney,  stating  that  the  defendant  cannot,  as  he  verily 
believes,  have  a  fair  and  impartial  hearing  in  the  case  on  account 
of  the  interest,  bias  or  prejudice  pf  the  justice,  and  by  paying  the 
costs  now  required  to  be  paid  by  defendant  on  change  of  venue, 
for  the  causes  and  in  the  cases  mentioned  in  chapter  four,  of  title 
thirty,  part  cwo,  of  the  Revised  Statutes,  and  thereupon  the  pro- 
ceedings shall  be  transferred  to  the  nearest  justice  of  the  peace  to 
whom  the  said  objections  do  not  apply,  of  the  same  county,  to 
be  proceeded  with  in  the  manner  pointed  out  for  the  transfer 
and  procedure  in  cases  of  change  of  venue  for  cause  mentioned 
in  said  section  four."  This  act  applies  to  all  proceedings,  civil 
and  criminal,  before  justices  of  the  peace,  and  when  a  proper 
affidavit  is  filed  stating  the  facts  required  by  the  statute,  and  the 
application  is  made  before  entering  upon  the  merits  of  the  case, 
the  justice  has  no  discretion  in  the  premises,  but  must  make  the 
change  as  desired.  If  objections  are  known  to  exist  against  the 
nearest  justice  to  whom  the  cause  could  be  transferred  at  the 
time  the  application  is  made,  they  should  be  stated  in  the  affida- 
vit, or  brought  to  the  attention  of  the  justice  before  the  change 
is  made,  and  if  not  so  brought  to  his  attention  they  will  be 
waived.  No  second  change  in  the  same  proceeding  will  be 
allowed  for  the  same  cause. 

In  the  case  at  bar  no  objections  were  made  by  Garst  or  his 
attorneys  to  the  justice  Lowe  at  the  time  the  change  of  venue 
was  made  by  the  justice  Hill ;  nor  is  there  anything  in  the 
record  showing  that  they  were  not  aware  of  any  bias  on  his  part 
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until  after  the  cause  had  been  transferred  to  him.  This  should 
appear  in  the  record  to  be  available ;  but  even  if  it  did,  this  is 
not  a  proceeding  to  correct  errors  in  the  proceedings  of  the  jus- 
tice, and  when  there  is  sufficient  evidence  of  probable  cause 
against  the  accused,  such  errors  afford  no  grounds  for  relief  in 
this  proceeding. 

The  law  as  to  change  of  venue  was  designed  to  give  a  defend- 
ant a  trial  or  examination  before  a  justice  having  neither  interest 
nor  bias  nor  prejudice  against  him,  and  so  far  as  it  secures  fair 
and  impartial  trials  and  examinations  it  is  conducive  to  justice. 
But  it  caunot  be  denied  that  changes  of  venue  are  frequently 
sought  on  the  most  trivial  and  flimsy  pretexts,  and  when  the  affi- 
ant would  find  it  diflicult  to  assign  any  valid  reason  for  his 
so-called  belief  as  to  the  interest,  bias  or  prejudice  of  the  justice. 
No  particular  objection  is  shown  to  the  warrant,  and  it  seems  to 
be  sufficient. 

As  the  application  fails  to  show  a  cause  of  unlawful  imprison- 
ment, the  writ  must  be  denied. 

Writ  denied. 


State  t.  Wiles. 

(Minnesota.    Opinion  filed  March  1,  1880.) 

A  conviction  for  simple  larceny  of  a  hat  (of  the  value  of  four  dollars)  is  a 
bar  to  an  indictment  for  larceny  of  the  same  from  a  shop,  the  stealmg  in 
both  cases  being  one  and  the  same. 

Certiiied  from  district  court,  Freeborn  county. 
John  A.  Zovely,  for  respondent. 
0.  Mosness,  for  appellant. 

Beeby,  J.  The  defendant  was  indicted  in  the  district  court 
for  Freeborn  county,  for  stealing  a  hat  (of  the  value  of  four 
dollars)  in  a  shop.  His  plea  was  that  he  had  been  duly  convicted 
of  the  same  offense  by  the  city  justice  of  the  city  of  Albert 
Lea,  in  that  he  had  been  so  convicted  of  simple  stealing  of  tlie 
hat,  though  not  of  stealing  the  same  in  a  shop.  For  the  pur- 
poses of  this  case,  it  is  sufficiently  accurate  to  say  that  the  crim- 
inal jurisdiction  of  the  city  justice  of  Albert  Lea  is  the  same  as 
that  of  a  justice  of  the  peace.     Simple  larceny  of  property,  not 
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exceeding  twenty  dollars  in  value,  is  a  misdemeanor,  punishable 
by  imprisonment  in  the  county  jail  not  more  than  three  months, 
or  by  fine  not  exceeding  one  hundred  dollars :  Gen.  St.,  1878, 
c.  95,  sec.  25. 

Larceny  in  a  shop  is  a  felony,  punishable  by  imprisonment  in 
the  state  prison  not  more  than  three  years,  nor  less  than  one 
year,  or  by  imprisonment  in  the  county  jail  not  more  than  one 
year,  nor  less  than  three  months,  or  by  fine  not  exceeding  five 
hundred  dollars :     Id.,  see.  23. 

These  references  made  it  appear  that,  in  contemplation  of  the 
statute,  larceny  in  a  shop  (which  is  a  species  of  compound  lar- 
ceny) is  a  higher  ofEense  than  simple  larceny  of  property  not 
exceeding  twenty  dollars  in  value.  The  question  for  us  is, 
whether  conviction  for  the  latter  is  a  bar  to  an  indictment  for 
the  former,  the  statute  in  both  cases  being  one  and  the  same. 

In  chapter  one  hundred  and  fourteen,  section  nineteen.  Gen- 
eral' Statutes,  1878,  it  is  provided  that  "  upon  an  indictment  for 
an  offense  consisting  of  different  degrees,  the  jury  may  find  the 
defendant  not  guilty  of  the  degree  charged  in  the  indictment, 
and  guilty  of  any  degree  inferior  thereto ;  upon  an  indictment 
for  any  offense,  the  jury  may  find  the  defendant  not  guilty  of  the 
commission  thereof,  and  guilty  of  an  attempt  to  commit  the 
same ;  upon  an  indictment  for  murder,  if  the  jury  find  the 
defendant  not  guilty  thereof,  they  may,  upon  the  same  indict- 
ment, find  the  defendant  guilty  of  manslaughter  in  any  degree. 
In  all  other  cases,  the  defendant  may  be  found  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged  in  the  indictment." 

Under  the  latter  provision  of  this  section,  a  person  indicted 
for  larceny  in  a  shop  can  properly  be  convicted  for  simple  lar- 
ceny, the  commission  of  simple  larceny  being  necessarily  included 
in  compound  larceny  from  a  shop :  State  v.  Owens,  22  Minn., 
238 ;  State  v.  Vadnais,  21  Minn.,  382 ;  State  v.  Eno,  8  Minn., 
220,  and  see,  also,  Gen.  St.,  1878,  c.  91,  sec.  11. 

The  constitution  of  this  state  provides  that  "no  person  for 
the  same  offense  shall  be  put  twice  in  jeopardy  of  punishment." 

The  offense  of  simple  larceny,  being  included  in  the  offense 
of  compound  larceny  from  a  shop,  if,  after  having  been  con- 
victed of  simple  larceny,  a  person  can  be  convicted  of  compound 
larceny  from  a  shop,  the  act  of  stealing  being  the  same  in  both 
cases,  the  result  is  that  he  is  twice  put  in  jeopardy  for  the  simple 
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larceny.  If  after  having  once  been  punished  for  the  simple 
larceny,  he  is  again  punished  for  a  compound  larceny,  in  which 
the  simple  larceny  is  included  and  of  which  it  is  a  necessary 
ingredient,  then  he  is  twice  punished  for  the  same  larceny — once 
upon  his  conviction  of  simple  larceny  alone,  and  a  second  time 
upon  his  conviction  of  the  same  simple  larceny  as  a  part  of  a 
compound  larceny.  This  double  conviction  and  punishment  are 
forbidden  by  the  constitution.  As  to  the  proposition  involved 
in  this  conclusion,  the  authorities  are  irreconcilable,  but  we  think 
it  is  supported  by  the  weight  of  authority  and  the  better  reason : 
Hegina  v.  Elsington,  9  Cox  Cr.  Cases,  88 ;  Com.  v.  Curtis,  11 
Pick.,  133.  And  see  Com.  v.  Cunningham,  13  Mass.,  245  ;  State 
V.  Lewis,  27  Hawks.,  98 ;  State  v.  Shepa/rd,  1  Conn.,  54 ;  State 
V.  Cha/pin,  2  Swan.,  493 ;  1  Bish.  Cr.  Law,  sees.  885-889,  et 
seq.;  1  Bennett  and  Heard  Lead.  Cr.  Cases  (2d  ed.),  538,  where 
the  following  rule  of  law  is  laid  down,  viz. :  "  A  former  con- 
viction or  acquittal  of  a  minor  offense  is  a  bar  to  a  prosecution 
for  the  same  act,  charged  as  a  higher  crime,  whenever  the 
defendant  on  trial  of  the  latter  might  be  legally  convicted  of 
the  former,  had  there  been  no  other  prosecution."  In  1  Whar- 
ton's American  Criminal  Law,  section  563,  the  statement  is  that 
"if,  on  a  trial  of  the  major  offense,  there  can  be  a  conviction  of 
the  minor,  then  a  former  conviction  or  acquittal  of  the  minor 
will  bar  the  major." 

These  authorities  all  proceed  upon  the  basis  that  a  second  con- 
viction, after  such  former  conviction,  is  a  putting  in  jeopardy 
twice  for  the  same  offense.  The  authorities,  however,  do  not 
hold,  and  we  are  not  to  be  understood  as  holding,  that  a  former 
conviction  of  a  minor  offense,  obtained  by  fraud  and  collusion, 
for  the  very  purpose  of  preventing  a  conviction  of  a.  major 
offense,  will  bar  a  second  prosecution  for  the  latter. 

Oar  answer,  then,  to  the  question  certified,  is  that  the  convic- 
tion of  simple  larceny  before  the  city  justice  of  Albert  Lea  is  a 
bar  to  a  prosecution  for  the  compound  larceny  charged  in  the 
indictment. 
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Reneatt  v.  State. 

(2  Lea,  Tenn.,  720.) 

Homicidb:     Constable  killing  prisoner  to  prevent  his  escape 

A  constable  has  no  right  to  kill  a  prisoner,  in  custody  for  a  misdemeanor,  to 
prevent  his  escape;  and.  If  he  does  so,  he  ■will  be  guilty  of  murder  or 
manslaughter,  as  the  case  may  be. 

McFaeland,  J.  The  prisoner  appeals  from  a  conviction  of 
manslaughter  for  the  killing  of  Yineyard  Thomas. 

The  facts  are  that  Thoinas,  the  deceased,  was  arrested  by  the 
prisoner,  who  was  a  constable,  under  a  warrant  charging  an 
assault  and  battery,  before  the  jiistice  of  the  peace.  Thomas 
pleaded  guilty,  and  was  adjudged  to  pay  a  fine  and  costs,  and  in 
default  of  security  was  committed  to  jail,  and  in  the  execution  of 
a  mittimus  issued  by  the  justice  for  that  purpose,  the  prisoner 
started  with  Thomas  to  the  county  jail,  accompanied  by  another 
person  as  guard.  On  the  route  Thomas  started  to  run  and  make 
his  escape.  Neither  the  prisoner  or  his  guard  pursued,  but  after 
commanding  Thomas  three  times  to  halt,  and  not  being  obeyed, 
the  prisoner  fired  two  shots  at  Thomas,  one  of  which  took  effect, 
killing  him  almost  instantly.  The  prisoner  is  shown  to  be  a  man 
of  good  character,  and  he  expressed  regret  at  the  result,  saying 
that  he  did  not  intend  to  kill  the  deceased; 

The  latter  was  of  bad  character  for  violence,  and  had  threat- 
ened that  he  would  not  submit  to  arrest.  The  law  on  this  sub- 
ject, as  laid  down  by  Mr.  Bishop,  is,  in  substance,  that  an  officer 
having  a  prisoner  in  custody  for  felony,  who  attempts  escape, 
will  be  exciised  for  killing  him  if  he  cannot  be  otherwise  retaken, 
but  if  he  can  be  otherwise  retaken,  in  any  case,  without  resort  to 
such  harsh  measures,  it  will  be  at  least  manslaughter  to  kill  him. 
But  in  cases  whgre  the  person  slain  is  arrested  or  held  in  custody 
for  a  misdemeanor,  and  he  fly  or  attempt  to  escape,  it  will  be 
murder  in  the  officer  to  kill  him,  although  he  cannot  be  other- 
wise overtaken  ;  yet,  under  some  circumstances,  it  may  be  only 
manslaughter,  as  if  it  appeared  that  death  was  not  intended : 
2  Bishop's  Cr.  Law,  sees.  648,  649. 

It  is  considered  better  to  allow  one  guilty  only  of  a  misde- 
meanor to  escape  altogether  than  to  take  his  life.     And  we  may 
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add  tliat  it  may  be  a  question  worthy  of  consideration,  whether 
the  law  ought  not  to  be  modified  in  respect  to  the  lower  grade  of 
felonies,  especially  in  view  of  the  large  number  of  crimes  of  this 
character  created  by  comparatively  recent  legislation,  whether  as 
to  these  even  escape  would  not  be  better  than  to  take  life.  The 
charge  of  the  judge  in  this  case  was  in  accord  with  the  law  as 
above  stated,  and  the  jury  having  given  the  prisoner  the  benefit 
of  all  doubts,  and  convicted  him  of  the  lower  grade  of  homicide. 

It  is  argued  that  the  offense  for  which  the  deceased  was 
arrested  was  in  reality  a  felonious  assault,  and  the  prisoner  had 
the  right  to  hold  him  in  custody  for  this  grade  of  offense ;  but  it 
clearly  appears  that  the  warrant  under  which  he  was  arrested 
charged  only  an  assault  and  battery,  and  the  judgment  and  mitti- 
mus of  the  justice  only  committed  him  in  default  of  security  for 
fine  and  costs  for  a  misdemeanor. 

We  see  nothing  to  change  the  principle,  in  the  fact  that  the 
deceased  had  been  adjudged  to  pay  the  fine  and  costs  by  the  jus- 
tice of  the  peace,  as  to  the  duties  of  the  officer.  His  duties  were 
the  same,  whether  he  held  the  prisoner  in  custody  after  or  before 
the  judgment  of  the  justice.  The  prisoner,  doubtless,  acted 
under  the  belief  that  erroneously  prevails  as  to  the  rights  of  a 
public  officer — that  is,  that  he  may  lawfully  kill  a  prisoner  if  he 
fails  to  obey  his  command  to  halt.  This  is  a  very  erroneous  and 
very  fatal  doctrine,  and  must  be  corrected.  Officers  should 
understand  that  it  is  their  duty  to  use  such  means  to  secure  their 
prisoners  as  will  enable  them  to  hold  them  in  custody  without 
resorting  to  the  use  of  firearms  or  dangerous  weapons,  and  that 
they  will  not  be  excused  for  taking  life  in  any  case,  where,  with 
diligence  and  caution,  the  prisoner  could  be  otherwise  held. 

While  the  prisoner,  in  this  case,  seems  to  have  honestly  enter- 
tained the  opinion  that  his  duty  required  him  to  do  what  he  did, 
and  to  have  acted  entirely  without  malice,  and  while  he  is  enti- 
tled to  strong  sympathy,  still  we  are  constrained  to  affirm  the 
judgment. 

Vol.  II.— 40 
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State  v.  Katdsmatt. 

(Iowa,    Opinion  filed  September  18,  1879.) 

Jdbt:     Waiver. 

A  defendant  in  a  criminal  action  may,  with  the  consent  of  the  state  and 
court,  waive  a  statute  enacted  for  his  benefit,  or  his  right  to  be  tried  by  a 
full  jury  of  twelve.    Evidence  held  suflBcient  to  support  the  verdict. 

Appeal  from  Iowa  district  court. 

The  defendant  was  indicted  for  uttering  and  publishing  a 
forged  promissory  note  with  intent  to  defraud.  Upon  the  trial, 
one  of  the  jurors  "  being  ill,  with  the  consent  of  defendant  said 
juror  was  discharged,  and  with  the  consent  of  the  defendant  the 
trial,  before  eleven  jurors,  was  resumed  and  concluded  by  the 
order  of  the  court."  There  was  a  verdict  of  guilty.  A  motion 
was  filed  in  arrest  of  judgment,  and  for  a  new  trial,  on  the 
ground  that  no  legal  judgment  could  be  rendered  on  such  a  ver- 
dict.    Both  motions  were  overruled  and  judgment  pronounced. 

The  defendant  appeals. 

Hedges  (&  Alverson  and  J.  W.  Slater,  for  appellant. 

J.  F.  McJv/rikvn,  attorney-general,  for  the  state. 

Sbevees,  J.  1.  It  is  provided  by  statute  that  "the  jury 
consists  of  twelve  men  accepted  and  sworn  to  try  the  issue.  All 
qualified  electors  of  the  state  *  *  *  are  competent  jurors 
in  their  respective  counties : "     Code,  sees.  227,  4397. 

Both  these  statutory  provisions  have  equal  force.  If  one  can 
be  waived,  so  may  the  other.  It  was  said  in  The  State  v.  Groom, 
10  Iowa,  308 :  "  If  the  defendant  knew  at  the  time  the  jury 
was  sworn  that  any  of  them  were  not  qualified  to  act  as  jurors, 
he  would  have  waived  his  right  to  object  thereafter."  This  deci- 
sion was  made  under  the  Code  of  1851.  Bat  sections  1630  and 
2971  thereof  are  precisely  the  same  as  sections  227  and  4397  of 
the  Code.  That  a  defendant  in  a  criminal  action  by  silence  may 
waive  the  benefit  of  a  statutory  provision  was  clearly  recognized. 
There  are  several  other  decisions  which  recognize  the  same  prin- 
ciple :  Hughes  v.  The  State,  4  Iowa,  554 ;  The  State  v.  Ostran- 
der,  18  Iowa,  435  ;  The  State  v.  Ried^  20  Iowa,  413,  and  The 
.State  V.  Felter,  25  Iowa,  67.     It  must,  therefore,  be  regarded  as 
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tlie  settled  doctrine  in  this  state  that  a  defendant  in  a  criminal 
action,  with  the  consent  of  the  state  and  court,  may  waive  a 
statute  enacted  for  his  benefit. 

2.  The  constitution  provides  that  "  the  right  of  trial  by  jury 
shall  remain  inviolate,  *  *  *  but  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law : "  Arti- 
cle 1,  sec.  9,  Code,  T70. 

That  the  jury  contemplated  by  the  foregoing  provision  should 
consist  of  twelve  competent  persons,  will  be  conceded.  The 
question  for  determination  is,  whether  a  defendant  in  a  criminal, 
action,  with  the  consent  of  the  state  and  court,  can  waive  the 
foregoing  constitutional  provision  and  is  bound  thereby.  The 
first  impression  would  be,  we  think,  that  a  constitutional  provi- 
sion could  be  waived  as  well  as  a  statute.  Both,  in  this  respect, 
have  equal  force,  and  were  enacted  for  the  benefit  and  protection 
of  persons  charged  with  crime.  If  one  can  be  waived,  why  not 
the  other  ?  A  conviction  can  only  be  legally  obtained  in  a  crim- 
inal action  upon  competent  evidence ;  yet,  if  the  defendant  fails 
at  the  proper  time  to  object  to  such  as  is  incompetent,  he  cannot 
afterwards  do  so.  He  has  a  constitutional  right  to  a  speedy  trial, 
and  yet  he  may  waive  this  provision  by  obtaining  a  continuance. 
A  plea  of  guilty  ordinarily  dispenses  with  a  jury  trial,  and  it  is 
thereby  waived.  This,  it  seems  to  us,  e£Eeetually  destroys  the 
force  of  the  thought  that  "  the  state  (the  public)  have  an  interest 
in  the  preservation  of  the  lives  and  the  liberties  of  the  citizens, 
and  will  not  allow  them  to  be  taken  away  without  due  process  of 
law."  The  same  thought  is  otherwise  expressed  by  Blackstone, 
vol.  4,  189,  that  "  the  king  has  an  interest  in  the  preservation  of 
all  his  subjects."  It  matters  not  whether  the  defendant  is  in 
fact  guilty,  the  plea  of  guilty  is  just  as  .effectual  as  if  such  was 
the  case.  Reasons  other  than  the  fact  that  he  is  guilty  may 
induce  a  defendant  to  so  plead,  and  thereby  the  state  may  be 
deprived  of  the  services  of  the  citizen,  and  yet  the  state  never 
actively  interferes  in  such  case,  and  the  right  of  the  defendant 
to  so  plead  haa  never  been  doubted.  He  must  be  permitted  to 
judge  for  himself  in  this  respect.  So  in  the  case  at  bar.  The 
defendant  may  have  consented  to  be  tried  by  eleven  jurors, 
because  his  witnesses  were  there  present  and  he  might  not  be  able 
to  get  them  again,  or  that  it  was  best  he  should  be  tried  by  the 
jury  as  thus  constituted.  Why  should  he  not  be  permitted  to 
do  so  ?    "Why  hamper  him  in  this  respect  ?     Why  restrain  his 
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liberty  or  right  to  do  as  he  believed  to  be  for  his  interest  f 
Whatever  rule  is  adopted  affects  not  only  the  defendant,  but  all 
others  similarly  situated,  no  matter  'how  much  they  desire  to 
avail  themselves  of  the  right  to  do  what  the  defendant  desires 
to  repudiate.  We  are  unwilling  to  establish  such  a  rule.  It 
may  be  "said  that  if  one  juror  may  be  dispensed  with  so  may  all 
but  one,  or  that  such  trial  may  be  waived  altogether  arid  the  trial 
had  to  the  court.     This  does  not  necessarily  follow. 

It  will  be  time  enough  to  determine  such  questions  when  they 
arise.  Certain  it  is  that  the  right  to  dispense  with  one  or  more 
jurors  cannot,  be  exercised  without  the  consent  of  the  court  and 
state,  and  it  may  safely,  we  think,  be  left  to  them  as  to  when  or 
to  what  extent  it  may  be  exercised.  We,  however,  may  remark, 
without  committing  ourselves  thereto,  that  it  is  difficult  to  see 
why  a  defendant  may  not,  with  the  consent  of  the  court  and 
state,  elect  to  be  tried  by  the  court.  Should  such  become  the 
established  rule,  many  changes  of  venue  based  on  the  prejudice 
of  the  inhabitants  of  the  county  against  the  defendant  might  be 
obviated.  The  authorities  are  not  in  accord  on  the  question 
under  discussion.  The  foregoing  views  are  sustained  by  Com- 
monwealth V.  Dailey  et  al.,  12  Cush.,  80 ;  Murphy  v.  Commorir- 
wealth,  1  Met.  (Ky.),  465 ;  Tyra  v.  Same,  2  Met.  (Ky),  1.  The 
crime  charged  in  these  cases  was  a  misdemeanor,  but  in  the  first 
case  this  fact  possessed  no  significance.  The  ruling  is  based  on 
principles  applicable  to  all  criminal  actions.  We  are  unable  to 
see  how  it  is  possible  to  draw  a  distinction  in  this  respect  between 
misdemeanors  and  felonies,  because  the  constitution  does  not 
recognize  any  such  distinction.  The  contrary  conclusion  was 
reaciied  in  CariGeme  v.  The  People,  18  N .  Y.,  128 ;  Allen  v. 
The  State,  54  Ind.,  161,  and  Bell  v.  The  State,  44  Ala.,  393. 
In  neitlier  of  these  cases  was  the  question  largely  considered. 
Substantially,  they  all  seem  based  on  the  tliought  that  "  it  wwild 
be  a  highly  dangerous  innovation,  in  reference  to  criminal  cases, 
upon  the  ancient  and  invaluable  institution  of  trial  by  jury,  and 
the  constitution  and  law  establishing  and  securing  that  mode  of 
trial,  for  the  court  to  allow  of  any  number  short  of  a  full  panel 
of  twelve  jurors,  and  we  think  ought  not  to  be  tolerated : " 
Oancem,e  v.  The  People,  before  cited.  This  would  have  been 
much  more  convincing  and  satisfactory  if  we  had  been  informed 
why  it  would  be  "  highly  dangerous"  and  should  "not  be  toler- 
ated," or  at  least  something  which  had  a  tendency  in  that  direc- 
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tion.  For  if  it  be  true,  as  stated,  it  certainly  would  not  be 
difficult  to  give  a  satisfactory  reason  in  support  of  the  strong 
language  used. 

In  Bullard  v.  The  State,  38  Texas,  504,  the  verdict  was  ren- 
dered by  thirteen  jurors.  It  was  set  aside;  but  it  does  not 
appear  whether  or  not  the  defendant  had  any  knowledge,  until 
after  verdict,  there  was  that  number  of  jurors.  In  Williams  et 
al.  V.  The  State,  12  Ohio  St.,  622,  a  jury  trial  was  waived,  and 
the  defendants  found  guilty  by  the  court.  On  appeal,  the 
attorney-general  submitted  to  a  reversal,  on  the  ground  that  a 
jury  trial  could  not  be  waived.  The  case  was  disposed  of  by  the 
court  in  a  single  line,  by  saying  such  was  the  opinion  of  the 
court.  It  is  evident  the  case  was  not  very  elaborately  considered. 
The  following  cases  hold  that  a  trial  by  jnry  cannot  be  Avaived, 
and  the  same  take  place  before  the  court :  Bond  v.  The  State, 
17  Ark.,  290 ;  The  People  v.  Smith,  9  Mich.,  193 ;  Leagu  v. 
The  State,  36  Md.,  259.  The  constitution  of  this  state  provides 
that  "  in  all  criminal  prosecutions  *  *  *  the  accused  shall 
have  the  right  *  *  *  to  be  confronted  with  the  witnesses 
against  him : "  Article  1,  sec.  10,  Code,  770.  In  The  State  v. 
Poison,  29  Iowa,  133,  "  it  was  agreed  in  open  court,  between  the 
district  attorney  and  counsel  of  defendant,  in  the  presence  of  the 
defendant  and  of  the  jury,  that,  in  order  to  save  time  and  facili- 
tate the  trial  of  the  cause,  the  testimony  taken  upon  tlie  former 
trial  should  be  read  to  the  jury,  as  a  substitute  for  the  oral  testi- 
mony of  the  witnesses  in  court." 

A  conviction  followed,  which  was  held  to  be  riglit.  and  that 
the  constitutional  provision  was  a  personal  right,  and  in  no  man- 
ner affected  the  jurisdiction  of  the  court,  and  that  it  might  be 
waived.  This  decision  in  principle  is  identical  with  the  case 
at  bar.  If  one  constitutional  provision  may  be  waived,  why 
not  another  ?  The  one  is  not  more  binding  or  obligatory  than 
the  other.     Both  are  equally  important. 

3.  No  exceptions  were  taken  to  the  instructions,  but  in  the 
motion  for  a  new  trial  it  was  objected  that  the  verdict  was  not 
supported  by  the  evidence.  If  the  jury  believed  the  witness 
Collins — and  they  must  have  done  so — the  conviction  is  undoubt- 
edly right.  Both  the  district  court  and  jury  have  passed  upon 
the  sufficiency  of  the  evidence,  and  the  story  told  by  Collins  is 
not  so  improbable  as  to  justify  us  in  disbelieving  liim.  Certain 
objections  were  made  on  the  trial  to  the  admission  of  evidence. 
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These  are  not  in  argument  of  counsel,  but,  as  is  our  duty,  we 
have  examined  them,  and  failed  to  find  they,  or  any  of  them, 
are  well  taken. 

Affirmed. 


State  v.  Hats. 

(2  Lea,  Tenn.,  156.) 

Former  Jeopardy:     Verdict  in  abiemm  of  priMneir. 

If  the  jury  come  into  court  and  render  a  verdict  of  guilty,  and  are  discharged, 
in  the  absence  of  the  prisoner,  who  is  in  the  custody  of  an  officer  in 
another  room,  the  prisoner  is  entitled  to  a  new  trial,  but  he  is  not  enti- 
tled to  a  final  discharge. 

TuENEY,  J.  The  defendant  was  indicted  for  and  convicted  of 
grand  larceny.  When  the  jury  came  into  court  with  its  verdict 
the  accused  was  not  present,  but  was  in  the  custody  of  an  officer, 
and  handcuffed,  in  another  room. 

After  the  jury  had  been  discharged  and  had  retired,  the  pris- 
oner was  brought  into  court,  when  he  moved  to  be  discharged, 
which  was  done,  and  the  state  appealed. 

It  is  now  insisted  the  defendant  was,  by  the  proceeding  of  that 
trial,  once  in  jeopardy,  and  cannot  lawfully  be  put  upon  trial  the 
second  time  for  the  same  offense. 

A  number  of  cases  are  cited  and  relied  upon  to  sustain  the 
position.  An  examination  of  the  cases  show  that  the  discharge 
of  the  jury  was  without  consent  of  the  accused,  and  before,  or, 
rather,  without  verdict.  All  proceed  upon  the  hypothesis  that 
at  the  time  of  the  discharge  of  the  juries  there  was  a  chance  or  a 
probability,  or  at  least  a  possibility,  of  acquittal,  and  that,  under 
the  circumstances,  it  was  presumable  the  defendant  could  not  be 
placed  in  so  favorable  position  before  another  jury. 

The  rule  established  by  the  constitution  is  in  favor  of  life  and 
liberty,  and  is  meant  really  to  protect  against  repetition  of  prose- 
cution when  there  has  been  one  acquittal  or  conviction  unap- 
pealed  from  and  unreversed.  It  does  not  obtain  in  a  casq  like 
the  present,  when  the  prisoner  can  be  returned  to  as  favorable 
Burrounding  on  a  second  trial  as  he  was  upon  the  first,  as  the 
result  of  the  one  shows,  and  will  not  be  incurring  the  jeopardy 
guarded  against  by  the  constitution  on  the  second  trial. 
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The  cases  cited  have  gone  the  full  length  of  securing  the  person 
accused  of  crime  protection  against  a  second  jeopardy,  and  we 
are  not  at  all  disposed  to  extend  the  construction.  It  was  error 
to  discharge  the  prisoner.  The  court  should  have  granted  a  new 
trial. 

Reverse  the  judgment,  and  remand  the  cause  for  trial. 


State  v.  Bloedow. 

(45  "Wis.,  279.) 

Mayhem:    Intent  to  be  found  by  jwry — Verdiet. 

In  criminal  law,  when  a  special  intent,  beyond  the  natural  consequences  of 
the  thing  done,  is  essential  to  the  crime  charged,  such  special  intent  must 
be  pleaded,  proved  and  found. 

Where  defendant  had  destroyed  the  eye  of  a  person  by  throwing  a  stone  at 
him,  the  information  for  mayhem  charged  the  malicious  intent  in  the 
words  of  the  statute.  Verdict  that  defendant  was  "guilty  as  charged  in 
the  information,  with  the  malicious  intent  as  implied  by  law."  Held, 
that  this  does  not  find  the  malicious  intent  as  a  fact  with  sufficient  cer- 
tainty to  sustain  a  judgment  for  mayhem. 

But  the  information  charging  an  assault  and  battery,  the  verdict  will  sustain 
a  judgment  for  that  offense. 

Reported  by  the  judge  of  the  municipal  court  of  Milwaukee 
county. 

Defendant  was  tried  upon  an  information,  the  third  count  of 
which  charged  that,  "on,"  etc.,  said  defendant,  "contriving  and 
intending  the  said  John  Mennier  to  maim  and  disfigure,  in  and 
upon  the  said  John  Mennier,  unlawfully,  willfully  and  mali- 
ciously did  make  an  assault,  and  that  he,  the  said  Charles  Bloe- 
dow,  with  malicious  intent,  then  and  there  to  maim  and  disfigure 
the  said  John  Mennier,  the  left  eye  of  him,  the  said  John  Men- 
nier, unlawfully,  willfully  and  maliciously  then  and  there  did  put 
out  and  destroy."  The  verdict  found  defendant  "  guilty  as 
charged  in  the  third  count  of  the  information,  with  the  malicious 
intent  as  implied  by  law." 

The  judge  of  the  municipal  court  reported  the  case  to  this 
court,  under  the  statute,  for  a  determination  of  the  question, 
whether,  upon  the  verdict,  any  punishment  could  lawfully  be 
inflicted  on  the  defendant. 
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James  Hiohcox,  for  the  defendant. 

F.  W.  Cotzhausen,  of  counsel  for  the  state. 

Etan,  C.  J.  The  defendant  was  charged  with  mayhem.  The 
statute  defining  the  crime  requires  the  assault  to  be  made  with 
malicioiis  intent  to  maim  or  disfigure.  Maiming,  without  intent 
to  maim,  is  not  within  the  statute.  The  information  charged 
the  malicious  intent  in  the  words  of  the  statute.  The  verdict 
found  the  defendant  guilty,  as  charged  in  the  information,  with 
the  malicious  intent  as  implied  by  law.  And  the  question  certi- 
fied here  by  the  court  below  is,  whether  the  defendant  can  be 
punished  upon  the  verdict. 

Generally,  the  law  will  imply  an  intent  to  do  the  thing  done. 
But,  in  criminal  law,  when  a  special  intent,  beyond  the  natural 
consequences  of  the  thing  done,  is  essential  to  a  crime  charged, 
the  special  intent  must  be  pleaded,  proved  and  found.  The 
intent  may  be  proved  in  various  ways. 

Surrounding  circumstances  generally  go  far  to  show  it.  Some- 
times the  very  act  itself  does.  Thus,  if  one  shoot  another  with 
a  rifle  in  a  vital  part  of  the  body,  the  act  raises  a  presumption  of 
intent  to  kill,  unless  the  circumstances  under  which  it  is  done  go 
to  repel  the  presumption. 

So,  if  one  throw  a  stone  at  another,  the  act  raises  a  presump- 
tion of  intent  to  injure  generally,  unless  repelled  by  the  circum- 
stances under  which  it  is  done.  But  the  law  will  not  presume  a 
special  intent  beyond  the  natural  consequences  of  the  act  done. 
The  special  malice  or  intent  is  a  fact  which  the  jury  must  find, 
to  warrant  judgment  on  their  verdict. 

The  difficulty  with  the  verdict  in  this  case  is,  that  the  jury,  in 
effect,  find  the  act,  but  leave  the  special  intent  or  malice  to 
implication  of  law ;  that  is  to  say,  they  find  the  defendant  guilty 
of  the  act  charged,  but  leave  the  intent  of  the  act  to  the  judg- 
ment of  the  court.  The  verdict  is  very  vague,  but  this  appears 
to  be  its  true  construction.  And  even  if  this  be  not,  the  verdict 
is  too  uncertain  to  support  a  judgment  for  mayhem. 

The  facts  in  this  case  go. far  to  illustrate  the  rule  as  it  has 
been  stated.  The  defendant  threw  a  stone  at  another.  The 
stone  destroyed  an  eye.  But  the  mere  throwing  of  the 
stone,  of  itself,  indicates  no  intent  to  inflict  the  natural  injury, 
or  any  special  injury.  Such  an  injury  is  not  a  natural  conse- 
quence of  the  assault  committed.     If,  as  has  happened  to  the 


STATE  V.  BLOEDOW.  633 

disgrace  of  humanity,  one  engaged  in  a  fight  gouge  out  his 
adversary's  eye,  the  act — unexplained  by  circumstances — may  be 
enfficient  proof  of  the  malicious  intent  to  maim.  But  the  mere 
throwing  of  a  stone  is  generally  not  sufficient  evidence  of  an 
intent  to  maim,  merely  because  it  does  maim ;  for  that  result, 
though  possible,  must  be  rare,  and  may  hapj^en  without  the 
intent  or  with  it.  Generally,  such  a  result  would  be  merely 
accidental. 

The  information  charges  an  assault  and  battery.  The  verdict 
clearly  convicts  the  defendant  of  that,  and  for  that  the  defendant 
may  be  punished  :     SitlUvan  v.  The  State,  4A  Wis.,  595. 

The  answer  of  this  court,  therefore,  to  the  question  certified 
by  the  court  below  is,  that  the  defendant  may  be  punished  upon 
the  verdict  for  assault  and  battery,  and  for  that  only. 

Note.— It  is  not  difficult  to  understand  how  the  confused  ideas  of  fact  and 
law,  which  are  exhibited  in  the  verdict  in  this  case,  found  their  way  into  the 
jury  room.  Courts  have  been  in  the  habit  of  instructing  juries  as  to  what 
"  the  law  presumes  "  from  a  given  state  of  facts.  Thus,  juries  are  commonly 
told  that  "  the  law  presumes  a  man  to  intend  the  natural  and  probable  conse- 
quences of  his  acts."  That  "from  a  willful  killing,  with  a  dangerous  wea- 
pon, the  law  raises  a  presumption  of  malice,  and  that,  presumably,  it  is  mur- 
der in  the  second  degree."  That  the  "recent  unexplained  possession  of 
stolen  property  raises  a  presumption  that  the  person  in  whose  possession  it 
was  found  was  guilty  of  the  larceny. "  Receiving  such  instructions,  it  is  little 
wonder  that  the  jury,  in  this  case,  thought  the  law  was  ready  to  supply  the 
malicious  intent  which  they  neglected  to  find.  But,  in  truth,  it  will  be  found 
upon  investigation,  that  all  of  these  so-called  presumptions  of  law  are  mere 
rules  of  practice — rules  of  experience  and  common  sense — which  are  stated  to 
juries  to  guide  and  assist  them  in  their  deliberations,  but  which  can  never,  as 
is  shown  by  the  judgment  in  this  case,  supply  the  existence  of  facts  alleged  in 
the  indictment,  and  which  the  jury  are  required  to  find.  In  every  criminal 
case  the  intent  is  a  fact,  and  must  be  found  as  a  fact  by  the  jury.  A  very 
clear  and  eloquent  statement  of  law  on  this  head  will  be  found  in  Erskine's 
argument  in  support  of  the  rights  of  juries  in  the  Dean  of  St.  Asaph's  case. 
A  very  simple  test  will  determine  that  the  so-called  presumptions  of  law 
are  mere  rules  of  practice.  If  in  a  homicide  case,  the  jury  should  find  simply 
that  "they  found  that  the  defendant  killed  the  deceased  by  shooting  him 
with  a  pistol,"  would  any  judge  be  found  hardy  enough  to  pronounce  sen- 
tence upon  it  as  upon  a  verdict  of  guilty  of  murder  in  the  second  degree  ? 
The  most  rational  doctrine  upon  this  subject  is  announced  by  the  Supreme 
Court  of  Michigan,  in  Hamilton  v.  People,  29  Mich.,  on  page  103.  The  court 
say:  " It  is  very  well  remarked  by  a  modern  writer  on  evidence,  that  '  artifi- 
cial presumption  can  never  be  safely  established  as  means  of  proof  in  a  crim- 
inal case.  To  convict  an  innocent  man  is  an  act  of  positive  injustice,  which, 
according  to  one  of  the  best  and  most  humane  principles  of  our  law,  cannot 
be  expiated  by  the  conviction  of  an  hundred  criminals  who  might  otherwise 
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have  escaped:  2  Hale,  289.  From  such  presumptions  the  common  law  la 
justly  most  abhorrent;  and  happily  our  statute  book  has  not  been  disgraced  by 
many  violations  of  the  humane  principles  of  the  common  law,  in  this  respect: 
Stark  Ev.,  sec.  743.'  There  is  no  conclusion  <»•  presumption  of  fact  which  is  not 
entirely  within  the,  disposal  of  the  jury,  as  it  is  also  entirely  for  them  to  deter- 
mine what  portion  to  believe  or  disbelieve ;  and  it  is  the  conscience  of  the 
jury  that  must  pronounce  the  prisoner  guilty  or  not  guilty:     2  Hale,  313." 


State  v.  Geiffith. 
(67  Mo.,  287.) 


Harriaoe:     UnlawfuUy  joining  minor  in  ma/rriage — Emdeiuse  cts  to  minor' » 

a/ppea/rance. 

In  a  prosecution  for  unlawfully  joining  a  minor  in  marriage,  without  the  con- 
sent of  her  parent  or  guardian,  the  defendant  has  no  right  to  show  the 
size,  appearance  and  general  development,  for  the  purpose  of  proving 
her  age.     The  evidence  is  incompetent. 

If  such  evidence  is  receivable  in  mitigation  of  punishment,  its  rejection  will 
not  be  held  error  where  the  trial  judge  has  already  inflicted  the  lightest 
penalty  provided  by  the  statute. 

In  a  prosecution  for  unlawfully  joining  a  minor  in  marriage,  it  is  no  defense, 
that  the  respondent  acted  in  good  faith,  and  that  he  honestly  believed  the 
minor  to  be  of  full  age.  » 

Norton,  J.  The  defendant  was  indicted  at  the  December 
term  of  the  circuit  court  within  and  for  Knox  county,  for  mar- 
rying a  minor  without  the  consent  of  her  parent  or  guardian. 
Defendant  was  tried,  convicted,  and  his  punishment  assessed  to 
one  .month's  imprisonment  in  the  county  jail,  from  which  judg- 
ment he  has  appealed.  The  indictment  is  framed  on  sections 
five  and  eleven.  Wag.  Stat.,  930,  and  sufficiently  charges  the 
offense  created  thereby.  The  evidence,  on  the  part  of  the  state, 
tended  to  establish  the  allegations  of  the  indictment,  and  the 
only  matter  of  error  complained  of  was  the  refusal  of  the  court 
to  permit  a  witness,  on  the  part  of  the  defendant,  to  state  the 
size,  appearance  and  general  development  of  Sarah  E.  Demoss, 
the  minor  alleged  to  have  been  married,  at  the  time  the  defend- 
ant performed  the  ceremony. 

It  is  claimed  that  the  evidence  offered  was  admissible  for  the 
purpose  of  showing  that  said  Sarah  was  over  the  age  of  eighteen 
years,  and  if  not  for  that  purpose,  it  should  have  been  received 
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in  mitigation  of  punishment.  Had  the  witness  been  permitted 
to  answer  the  questions,  and  given  iiis  opinion  founded  upon  her 
appearance  and  size,  that  the  said  Sarali  was  over  eighteen  years 
of  age,  we  cannot  perceive  how  it  would  have  relieved  defend- 
ant from  liability,  in  view  of  the  object  of  the  statute.  The 
law  provides  a  way  in  which  any  person  performing  the  marriage 
ceremony  may  protect  himself  from  the  penalties  it  imposes. 
In  the  case  of  Beckham  v.  MaoTce,  56  Mo.,  548,  where  the  minor 
was  nineteen  years  old,  it  was  held  that  the  fact  that  he  had  the 
appearance  of  being  over  twenty-one,  and  had  induced  the 
defendant  to  perform  the  ceremony  by  falsely  representing  that 
he  was  of  age,  would  not  I'elieve  defendant  from  liability. 

"The statutes  provides  the  means  by  which  a  person  perform- 
ing the  ceremony  may  protect  himself.  He  must  have  the 
written  consent  of  the  parent,  guardian,  or  other  person  having 
charge  of  the  minor.  It  is  not  sufficient  that  he  should  act 
under  the  hona  fide  belief  that  such  minor  was  of  age.  His 
honest  mistake  in  this  regard  will  not  protect  him.  The  law 
explicitly  declares  what  is  required  for  his  protection,  and  unless 
he  adopt  the  means  pointed  out,  he  must  suffer  the  consequences." 
In  regard  to  the  question  of  the  age  of  a  person,  family  records 
are  receivable  in  evidence,  and  general  repute  in  the  family  is 
sometimes  admissible,  but  to  allow  the  question,  when  suscept- 
ible of  direct  proof,  to  be  determined  by  the  mere  opinions  of 
witnesses  founded  on  size  and  general  appearance,  finds  no  sup- 
port either  in  principle  or  authority.  The  statement  made  by 
Bryant,  the  person  to  whom  defendant  married  the  said  minor, 
that  she  was  of  age,  and  his  reliance  thereon  does  not  shield 
him,  and  if  he  saw  fit  to  determine  for  himself  her  age,  by  her 
looks,  he  did  so  at  his  peril:  Donahue  v.  Dougherty,  5 
Eawle,  124. 

If  even  the  evidence  oJBfered  had  been  receivable  for  the  pur- 
pose of  mitigating  the  punishment  (which  question  is  not  neces- 
sary to  determine)  its  rejection  would  not  have  been  reversible 
error,  for  the  reason  that  the  defendant  sustained  no  injury 
thereby,  as  the  judgment  of  the  court  shows  that  he  was  only 
subjected  to  the  lowest  punishment  which  could  have  been 
infiicted  under  the  law. 

Judgment  affirmed,  with  the  concurrence  of  the  other  judges. 

Affirmed. 
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Note. — On  the  question  of  how  far  a  bona  fide  and  reasonable  belief  that 
the  minor  is  of  lawful  age,  is  a  defense  in  prosecutions  of  this  nature,  see 
Seg.  r>.  Prince,  1  Am.  Or.,  1;  Banker  v.  People,  ante,  p.  79. 


McPheeson  v.  The  Commonwealth. 

(38  Gratt.,  939.) 

Martiiage  :     What  in  a  negro. 

A  marriage  between  a  white  man  and  a  woman  who  is  less  than  one-fourth  of 
negro  blood,  however  small  this  lesser  quantity  may  be,  is  legal. 

A  woman  whose  father  was  white  and  whose  mother's  father  was  wliite,  and 
whose  great-grandmother  was  of  brown  complexion,  is  not  a  negro  in  the 
sense  of  the  statute. 

These  cases  were  separate  indictments,  the  one  against  Rowena 
McPherson  for  living  in  illicit  intercourse  with  George  Stewart, 
he  not  being  her  husband,  and  the  other  against  George  Stewart 
for  living  in  the  same  way  with  Rowena  McPherson,  she  not 
being  his  wife.  The  proofs  were  that  they  had  been  married, 
and  the  only  question  in  this  court  was,  whether  she  was  a  negro, 
and,  therefore,  the  marriage  illegal,  as  Stewart  was  a  white  man. 
On  that  question,  the  facts  proved  are  stated  by  Judge  Moncure, , 
in  his  opinion.  Both  the  parties  were  found  guilty  and  assessed 
with  a  fine.  And  they,  thereupon,  applied  to  this  court  for  a 
writ  of  error,  which  was  allowed. 

George  D.   Wise,  for  the  appellants. 

The  Attorney- General,  for  the  commonwealth. 

MoNOTJEE,  P.,  delivered  the  opinion  of  the  court  in  Mcpher- 
son's case. 

The  court,  without  deciding  any  of  the  questions  presented  by 
the- first  and  second  bills  of  exceptions,  is  of  opinion,  in  regard 
to  the  question  presented  by  the  third  bill  of  exceptions,  that 
the  hustings  court  of  the  city  of  Manchester  erred  in  overruling 
the  motion  of  the  defendant  in  that  court,  the  plaintiff  in  error, 
to  set  aside  the  verdict,  because  the  same  was  contrary  to  the 
law  and  the  evidence,  and  grant  a  new  trial. 

It  appears,  from  the  certificate  of  the  facts  which  were  proved 
upon  the  trial,  that  Rowena  McPherson,  with  whom  George 
Stewart  is  alleged  to  have  intermarried,  is  not  a  negro,  and, 
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therefore,  the  said  marriage  is  not  on  that  account  illegal.  It 
appears  from  said  certificate,  among  other  things,  "that  her 
father  was  a  white  man  ;  that  her  mother  was  also  by  a  white 
man,  out  of  a  brown  skin  woman ;  that  Washington  Goode,  the 
half-uncle  of  the  said  Eowena  McPherson,  testified  that  the  said 
brown  skin  woman,  who  was  his  grandmother,  and  the  great 
grandmother  of  said  Eowena  McPherson,  told  him  that  slie  was 
a  half-Indian,  and  that  his  mother,  her  daughter,  also  told  him 
the  same."  It  thus  appears  that  less  than  one-fourth  of  her 
blood  is  negro  blood.  If  it  be  but  one  drop  less,  she  is  not  a 
negro. 

Besides,  having  certainly  derived  at  least  three-fourths  of  her 
blood  from  the  white  race,  she  derived  a  portion  of  the  residue 
from  her  great-grandmother,  who  was  a  brown  skin  woman,  and, 
of  course,  not  a  full-blooded  African,  or  negro,  whose  skin  is 
black  and  never  brown.  It  was  said  in  the  family  that  the  said 
brown  skin  woman  was  a  half-Indian — a  fact  which  is  confirmed 
by  the  color  of  her  skin.  If  any  part  of  the  said  residue  of  her 
blood,  however  small,  was  derived  from  any  other  source  than 
the  African  or  negro,  race,-  then  Eowena  McPherson  cannot  be  a 
negro. 

The  court  is,  therefore,  of  opinion  that  the  judgment  of  the 
said  hustings  court  is  erroneous,  and  it  is  considered  that  the 
same  be  reversed  and  annulled,  that  the  verdict  of  the  jury  be 
set  aside,  and  that  the  cause  be  remanded  to  the  said  hustings 
court  for  a  new  trial  to  be  had  therein,  in  conformity  with  the 
foregoing  opinion. 

Which  is  ordered  to  be  certified  to  the  said  hustings  court  of 
the  city  of  Manchester. 

Christian,  Staples  and  Buek,  JJ.,  concurred  in  the  opinion. 

In  Stewa/rfs  Case  the  opinion  and  judgment  was  the  same. 

Judgment  reversed. 

Note. — The  courts  are  not  perfectly  agreed  as  to  what  amount  of  negro 
blood  will  constitute  a  person  a  negro  within  the  meaning  of  the  statute3  in 
which  that  teim  is  used.  In  People  v.  Dean,  14  Mich.,  406,  where  the  caae 
involved  was,  whetlier  the  defendant  was  entitled  to  vote,  the  constitution 
limiting  the  right  of  suffrage  to  "white  railc  citizens,"  the  majority  of  the 
court  held  only  those  are  white  who  have  less  than  one-fourth  of  nesjro  blond  in 
their  veins.  The  same  rule  exists  by  statute  in  Mississippi-  Hewn  v.  BridauU, 
37  Miss.,  309.     In  Johnson  ii.  Nm-wioh,  29  Conn.,  407,  a  statute  exempting  from 
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taxation  the  personal  and  real  estate  of  "persons  of  color,"  was  held  to 
include  a  person  having  one-fourth  of  negro  blood.  In  Bailey  v.  Mslce,  34 
Me.,  77,  a  woman  having  one-sixteenth  of  Indian  blood  in  her  veins,  was  held 
to  be  a  white  woman,  and  her  marriage  with  a  mulatto  to  be  void  under  the 
statute.  But  in  North  Carolina  "person  of  color"  is  held  to  mean  a  person 
descended  from  a  negro,  within  the  fourth  degree  inclusive,  so  that  in  State  v. 
Dempsey,  9  Ired.,  384,  the  defendant,  having  only  one-sixteenth  of  negro  blood, 
was  held  to  be  a  person  of  color,  but  if  he  had  had  any  less,  he  would  have 
been  considered  white. 


State  v.  Doepke. 

(68  Mo.,  308.) 

liARCBifr:    Ownership  of  coffin  used  for  burial —  Oriterion  of  value  m  larceny. 

It  is  larceny,  at  common  law,  to  steal  a  coffin  in  which  a  body  is  interred,  and 
Missouri  statutes,  punishing  disinterring  and  receiving  the  dead  body, 
and  opening  the  grave  for  the  purpose  of  taking  up  the  body  or  stealing 
the  coffln,  or  anything  buried  with  the  deceased,  in  no  wise  abrogates  or 
affects  the  common  law  rule. 

In  such  a  case  it  is  proper  for  the  indictment,  to  allege  the  coffin  to  be  the 
property  of  the  one  wliQ  furnished  it  for  the  burial. 

Where  the  value  of  the  article  stolen  is  material  in  a  prosecution  for  larceny, 
its  value  is  to  be  fixed  by  its  market  price,  and  not  by  what  it  is  worth  to 
its  owner,  or  for  the  particular  purpose  for  which  it  is  used.  It  is  to  be 
regarded  as  worth  just  what  it  would  fetch  in  the  open  market. 

Henet,  J.  It  is  conceded  by  counsel  for  appellant,  and  fnlly 
established  by  the  authorities,  that  a  coffin  in  which  the  remains 
of  a  human  being  were  interred,  was  a  subject  of  larceny  at  com- 
mon law.  It  is  contended,  however,  that  sections  11,  12,  13 
and  14,  of  our  act  concerning  crimes  and  punishments  (Wag. 
Statutes,  pages  500,  501),  "  stand  in  lieu  of  the  common  law  as 
it  existed  in  reference  to  the  question  under  consideration,  and 
that  the  acts  alleged  to  have  been  committed  by  the  defendant  in 
this  case,  amounted  to  nothing  more  than  a  statutory  misde- 
meanor." Section  eleven  provides  a  punishment  for  removing 
the  remains  of  a  human  being  from  the  grave  or  other  place  of 
interment.  Section  twelve  makes  it  a  misdemeanor  for  any  one 
to  receive  such  remains,  knowing  them  to  have  been  disinterred 
contrary  to  the  provisions  of  the  preceding  section.  These  sec- 
tions, it  might  be  contended  with  plausibility,  have  superseded 
the  common  law  in  regard  to  the  exhumation  of  the  remains,  but 
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have  no  bearing  upon  the  question  of  stealing  a  coffin  or  grave 
clothes. 

It  was  not  larceny,  at  common  law,  to  take  a  dead  body  from 
its  place  of  interment,  under  any  circumstances,  but  it  was  a 
misdemeanor,  and  as  sections  eleven  and  twelve  expressly  pro- 
vide a  punishment  for  that  offense,  as  also  for  receiving  the 
dead  body,  those  sections  may  be  taken  to  stand  in  lieu  of  the 
common  law  in  relation  to  the  removal  of  the  remains  of  the 
dead. 

Section  thirteen  provides  that  "  every  person  who  shall  open 
the  grave  or  other  place  of  interment,  or  sepulture,  with  intent 
to  remove  the  dead  body  or  remains  of  any  human  being,  for 
any  of  the  purposes  specified  in  section  eleven  of  this  chapter, 
or  to  steal  the  coffin  or  any  vestment  or  other  article,  or  any  part 
thereof,  interred  with  such  body,  shall,  on  conviction,"  etc. 

This  section  provides  a  punishment  for  an  attempt  to  remove 
the  remains  or  to  steal  the  coffin  or  any  article  interred  with  the 
body.  There  is  no  enactment  in  regard  to  stealing  a  coffin,  and 
with  what  propriety  can  it  be  said  that  the  legislature,  having 
prescribed  a  punishment  for  one  offense  which  was  punishable 
at  common  law,  has  thereby  repealed  the  common  law  in  regard 
to  a  different  and  higher  grade  of  offense  ?  By  the  common  law 
it  was  larceny  to  steal  a  coffin  in  which  the  remains  of  a  human 
being  were  interred.  It  was,  at  common  law,  also  a  misde- 
meanor to  attempt  to  commit  that  offense,  and  the  argument 
urged  here  is,  that  inasmuch  as  our  legislature  has  provided  a 
punishment  for  the  misdemeanor,  it  has  thereby  entirely  super- 
seded and  abolished  the  common  law  as  to  the  felony.  "We  may 
not  appreciate  the  force  of  the  argument,  but  it  comes  far  short 
of  securing  our  assent  to  the  proposition.  That  the  stealing  of  a 
coffin  is  still  larceny  in  this  state  is  recognized  in  section  thir- 
teen, wherein  it  provides  a  punishment  for  the  attempt  to  steal  a 
coffin.  We,  therefore,  conclude  that,  notwithstanding  the  enact- 
ment of  those  sections,  a  coffin  in  which  the  remains  of  a  human 
being  are  interred  is  still  a  subject  of  larceny  in  this  state. 

It  is  insisted  that  the  indictment  is  defective  in  failing  to 
negative  the  exceptions  contained  in  section  fourteen.  This 
question  has  been  otherwise  determined  by  repeated  decisions  of 
this  court,  and  recently  in  the  State  v.  0^  Gorman,  ante,  p.  179. 

The  coffin  was  alleged,  in  the  indictment,  to  be  the  property 
[of  one  Makel,  a  son-in-law  of  the  accused,  and  it  is  contended 
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that  when  he  had  the  body  interred  he  parted  with  all  the  prop- 
erty he  had  in  the  coffin,  and  that,  therefore,  the  eonvietion  of 
defendant  cannot  be  sustained.  Kosooe,  in  his  work  on  criminal 
evidence,  says :  "  A  shroud  stolen  from  the  corpse  must 
be  laid  to  be  the  property  of  the  executor,  or  of  whoever 
else  buried  the  deceased:"  Page  604  (6th  Am.  ed.);  1 
Chitty  Grim.  Law  <5tli  Am.  ed.),  44 ;  1  Hawkins  P.  C,  144, 
148 ;  Bliarswood  Black.,  4th  vol.,  235.  All  these  authorities,  it 
is  true,  speak  only  of  shrouds  and  ornaments  buried  with  the 
dead,  but  the  principle  upon  which  these  may  be  alleged  to  be 
the  property  of  the  executor,  or  of  the  person  who  buried  the 
deceased,  will  certainly  sustain  an  allegation  that  the  coffin  is  the 
property  of  the  person  who  buried  the  deceased. 

The  court,  for  the  state,  instructed  the  jury  that  if  they  found 
that  the  coffin  was  of  less  value  than  ten  dollars,  and  that  defend- 
ant stole  it,  they  should  convict  him  of  petit  larceny.  By  another 
instruction  they  were  told  that  in  order  to  convict  defendant  of 
grand  larceny  they  should  find  the  coffin  to  have  been  of  the 
value  of  ten  dollars  or  more,  and  that  it  was  sufficient  if  they 
found  it  to  have  been  of  that  value  to  the  owner,  and  that  it  was 
not  required  that  it  should  be  of  that  value  to  third  persons,  or 
that  it  would  command  that  price  in  the  open  market.  This  lat- 
ter instruction  was  erroneous.  The  authorities  cited  to  support 
the  doctrine  it  announced  give  it  no  countenance. 

In  3  Greenleaf's  Evidence,  page  140,  section  153,  the  author 
says :  "  Nor  is  it  necessary  to  prove  the  value  of  the  goods 
stolen,  except  in  prosecuting  under  statutes  which  made  the 
value  material  either  in  constituting  the  ofEense  or  in  awarding 
the  punishment. 

"  But  tlie  goods  must  be  shown  to  be  of  some  value  at  least  to 
the  owner,  such  as  reissuable  bankers'  notes,  or  other  notes  com- 
pletely executed  but  not  delivered  or  put  into  circulation,  though 
to  third  persons  they  might  be  worthless."  It  is  clear  that  in 
the  latter  clause  he  was  speaking  of  other  prosecutions  than 
those  under  statutes  which  make  the  value  material,  either  in 
constituting  the  offense  or  awarding  the  punishment. 

"  By  the  English  law,  as  it  stood  when  this  country  was  set- 
tled, larceny  was  divided  into  grand  and  petit ;  the  former  being 
committed  where  the  goods  stolen  were  over  twelve  pence  in. 
value,  the  latter  where  they  were  of  the  value  of  twelve  pence 
or  under : "     Bishop's  Crim.  Law,  vol.  1,  sec.  679. 
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"  In  these  valuations  (says  East)  the  valuation  ought  to  be  rea- 
sonable; for  when  the  statute  (of  West.  I.,  c.  15)  was  made,  sil- 
ver was  but  20d.  an  ounce,  and  at  the  time  Lord  Coke  wrote,  it 
was  worth  5s.,  and  it  is  now  higher :  2d  East's  P.  C,  736.  So 
Lord  Coke,  2  Inst.,  189,  says :  "  The  things  stolen  are  to  be 
reasonably  valued,  for  the  ounce  of  silver,  at  the  making  of  this 
act,  was  at  the  value  of  20d.,  and  now  it  is  at  the  value  of  5s. 
and  above."  See,  also,  Black.  Com.,  vol.  4,  237.  The  statute  of 
"Westminster  I,  chapter  15,  referred  to  by  these  authors,  was 
that  by  which  the  distinction  betwixt  grand  and  petit  larceny 
was  made. 

By  statutes  seven  and  eight,  George  IV.,  chapter  29,  section  2, 
that  distinction  was  abolished,  and  every  larceny,  without  regard 
to  the  value  of  the  goods,  was  made  grand  larceny :  Sharswood's 
Black.,  vol.  4,  230.  When  it  is  said  by  elementary  writers,  and 
in  adjudged  cases,  that  in  order  to  constitute  the  offense  of  lar- 
ceny it  is  sufficient  if  the  thing  stolen  be  of  some  value  to  the 
owner,  however  small,  although  to  third  persons  worthless,  the 
observations  relate  to  the  offense  of  petit  larceny,  or  to  simple 
larceny,  under  the  statute  seven  and  eight,  George  lY.,  and 
similar  statutes,  and  are  wholly  inapplicable  to  grand  larceny. 
Where  a  distinction  is  made  by  statute  between  that  and  petit 
larceny,  based  upon  the  value  of  the  goods  stolen,  the  remarks 
of  East  and  Lord  Coke,  above  quoted,  show  conclusively  that  the 
value  of  the  goods  was  to  be  measured  by  the  cuiTent  coin  of  the 
realm,  and  that  the  cash  value  was  that  to  be  ascertained  in 
determining  whether  the  theft  was  grand  or  petit  larceny. 

If  the  criterion  of  the  value,  given  by  the  court  in  the  second 
of  the  above  instructions  be  correct,  one  might  be  convicted  of 
grand  larceny  for  stealing  a  finger  ring  of  the  intrinsic  or  market 
value  of  five  dollars,  only  because,  forsooth,  being  a  gift  to  the 
owner  by  a  departed  friend,  or  wife,  or  other  loved  one,  he 
placed  an  estimate  upon  it  far  beyond  its  value,  although  of  no 
greater  value  to  third  persons  than  another  ring  of  the  same  kind 
which  could  be  purchased  wherever  kept  for  sale  for  five  dollars. 
The  criterion  of  value  by  which  the  jury  were  told  in  that 
instruction  they  might  be  governed,  does  not  apply,  as  a  general 
rule,  in  civil  proceedings,  and  when  the  statute  requires  that 
property  stolen  shall  be  of  the  value  of  ten  dollars,  in  order  to 
constitute  the  theft  thereof  grand  larceny,  the  term  "value"  is 
to  be  taken  in  its  legal  sense,  which  does  not  differ  from  its  com- 
VOL.  II.-41 
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mon  acceptation,  and  there  is  no  warrant  for  allowing  any  other 
mode  of  ascertaining  the  value  of  stolen  property  in  a  criminal 
prosecution  than  that  which  prevails  generally  in  civil  proceed- 
ings. It  is  not  the  fancy  estimate  of  value  placed  upon  the 
property  by  the  owner  which  is  to  determine  whether  the  theft 
is  grand  or  petit  larceny,  but  its  actual  value,  as  that  value  is 
usually  ascertained  in  other  proceedings. 

If  one  sue  another  for  conversion  of  personal  property,  he 
recovers,  not  what  the  property  was  worth  to  him,  but  its  value 
in  the  market ;  and  it  would  be  strange  enough  if,  when  the 
statute  declares  that  no  one  shall  be  adjudged  guilty  of  grand 
larceny,  unless  the  goods  stolen  were  of  the  value  of  ten  dollars, 
a  criterion  of  value  should  be  adopted  which  would  authorize  a 
conviction  for  that  offense,  when  the  goods  stolen  are  worthless 
to  third  persons,  and  of  no  market  value,  but  possess  a  value  which 
can  only  be  measured  by  fancy  or  sentiment — a  measure  of  value 
as  uncertain  and  variable  as  the  whims  and  caprices  of  the  owner 
of  the  goods,  or  the  witnesses  he  may  introduce  to  prove  their 
value. 

We  cannot  substitute  this  for  the  stable  and  certain  measure 
furnished  by  the  price  which  such  goods  command  in  the 
market. 

In  some  civil  cases,  we  are  aware,  the  jury  are  allowed  to  con-» 
sider  pretvwm,  affectionis,  in  estimating  the  value  of  property, 
but  the  reason  for  the  departure  from  the  general  rule  in  those 
cases  does  not  apply  in  a  prosecution  for  stealing  such  propei-ty. 
The  purpose  of  the  prosecution  is  to  punish  the  thief,  not  to 
compensate  the  owner  of  the  property  for  his  loss. 

The  judgment  of  the  court  of  appeals  is  reversed,  and  cause 
remanded. 

All  concur.  Reversed. 
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Eegina  v.  Holbeook. 

(13  Cox  Cr.,  650.) 

Libel:     Griminal  licMlity  of  publisher  for  act  of  servant. 

Upon  a  criminal  information  for  libel,  it  was  proved  that  the  three  defend- 
ants, the  proprietors  of  the  newspaper  in  which  the  libel  appeared,  toolc 
an  active  part  in  the  management  of  the  paper,  but  had  given  a  general 
authority  to  a  competent  editor  to  publish  whatever  he  thought  proper  in 
the  literary  part  of  it.  At  the  trial,  evidence  was  tendered  by  the  defend- 
ants to  prove  that  the  libel  was  published  without  their  authority,  consent 
or  knowledge,  and  without  want  of  due  care  or  caution  on  their  part, 
within  the  meaning  of  6  and  7  Vict. ,  chap.  96,  sec.  7.  The  judge  refused  to 
hear  this  evidence,  and  directed  the  jury  that  the  section  did  not  apply. 
Upon  a  rule  for  misdirection,  Md.  by  Cockburn,  C.  J.,  and  Lush,  J. 
(dissentiente  Mellor,  J. ),  that,  notwithstanding  the  authority  to  the  editor, 
it  was  a  question  for  the  jury  whether  the  protection  given  by  this  section 
applied  to  the  defendants,  and  that  there  must  be  a  new  trial. 

This  was  a  criminal  information  for  libel,  tried  at  Winchester, 
before  Lindley,  J.,  and  a  special  jury,  a  verdict  of  guilty  having 
been  found  against  the  defendants,  who  are  the  proprietors  and 
publishers  of  the  Portsmouth  Times  cmd  Naval  Gazette. 

The  information  had  been  granted  at  the  instance  of  Mr.  John 
Howard,  the  clerk  of  the  peace  for  the  borough  of  Portsmouth, 
who,  in  effect,  had  been  charged,  by  an  article  in  that  newspaper, 
with  having  packed  a  grand  jury  at  the  borough  quarter  sessions, 
for  the  purpose  of  improperly  dealing  with  an  indictment  for 
personation  at  a  municipal  election. 

The  defendants,  who  pleaded  not  guilty  only,  were  proved  to 
be  the  publishers  of  the  paper,  and  to  be  actively  engaged  in  the 
management. 

It  appeared,  however,  that  they  employed  a  competent  editor 
to  superintend  that  part  of  the  paper  in  which  the  libel  appeared, 
and  he  had  general  authority  to  publish  whatever  he  thought 
proper.  The  defendants  then  tendered  evidence  to  show  their 
exemption  from  liability  under  the  seventh  section  of  Lord 
Campbell's  act  (6  and  7  Yict.,  c.  96). 

This  evidence  the  learned  judge  refused  to  admit,  and  he 
directed  the  jury  that  the  defendants  were  not  in  a  position  to 
avail  themselves  of  that  section. 

The  words  of  the  seventh  section  of  6  and  7  Vict.,  c.  96,  are : 
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"  That  whensoever,  upon  the  trial  of  any  indictment  or  inform- 
ation for  the  publication  of  a  libel,  under  the  plea  of  not  guilty, 
evidence  shall  have  been  given  which  shall  establish  a  presump- 
tive case  of  publication  against  the  defendant,  by  the  act  of  any 
other  person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made  without  his 
authority,  consent  or  knowledge,  and  that  the  said  publication 
did  not  arise  from  want  of  due  care  or  caution  on  his  part." 

On  the  3d  November,  Cole,  Q.  C,  obtained  a  rule  nisi  for  a 
new  trial  on  behalf  of  the  defendants,  on  the  ground  of  mis- 
direction in  the  judge's  statement  that  the  defendants  were  crim- 
inally responsible  for  the  publication  of  the  libel,  although  they 
had  appointed  a  competent  editor  to  conduct  the  newspaper,  and 
that  the  publication  was  made  without  their  actual  authority, 
consent  or  knowledge,  and  did  not  arise  from  want  of  due  care 
or  caution  on  their  part. 

Charles,  Q.  C,  and  A.  L.  Smith,  now  showed  cause  for  the 
prosecution. 

Here  the  evidence  established  an  actual  publication  under  the 
general  authority  given  to  the  editor  by  the  defendants,  and, 
therefore,  this  was  not  the  mischief  aimed  at  by  the  remedy 
given  in  this  section. 

It  was  held  by  the  exchequer  chamber  in  Pa/rkes  v.  Prescott 
(L.  Eep.,  4  Ex.,  169),  that  the  criminal  liability  for  a  libel  pub- 
lished by  authority,  was  more  extensive  even  than  the  civil 
liability.  No  doubt,  as  far  back  as  1770,  we  find  it  stated  that 
'prima  facie  evidence  of  publication,  such  as  piiblic  exposure  for 
sale  and  selling  at  the  defendant's  shop, might  be  rebutted  by 
evidence  in  exculpation :  Pex  v.  Almon,  5  Burr.,  2686 ;  but 
there  is  no  subsequent  case  in  which  that  dictum  has  been  acted 
upon.  From  that  time  the  law  and  practice  concerning  libel  seems 
to  have  become  more  stringent  against  publishers,  except  so  far  as 
Fox's  libel  act  (32  Geo.  III.,  c.  60)  relieved  them  by  empowering 
the  jury  to  give  a  general  verdict  upon  the  whole  matter  in  issue, 
and  abolished  the  previous  limitation  of  their  right  to  consider 
the  publication  only,  which  was  the  law  as  laid  down  in  Pex  v. 
The  Dean  of  St.  Asaph,  reported  in  a  note  to  Pex  v.  Wilters 
(3  T.  Eep.,  428).  In  1819  {Pex  v.  Walter,  3  Esp.,  21),  Lord 
Kenyon  said,  at  nisi  prims :  "  He  was  clearly  of  opinion,  that 
the  proprietor  of  a  newspaper  was  answerable,  criminally  as  well 
as  civilly,  for  the  acts  of  his  servants,  or  agents,  for  misconduct 
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in  the  conducting  of  a  newspaper.  That  was  not  his  opinion 
only,  but  that  of  Lord  Hull,  Powell,  J.,  and  Foster,  J.,  all  high 
law  authorities,  and  to  which  he  subscribed.  This  was  the  old 
and  received  law  for  above  a  century,  and  was  not  to  be  broken 
in  upon  by  any  new  doctrine  upon  libel."  This  ruling  was  fol- 
lowed by  Lord  Tenterden,  at  nisipriws,  in  Eex  v.  Outch  (Moo. 
and  Mack.,  433),  who,  in  summing  up  the  second  trial  of  the 
same  defendant,  said  (p.  438) :  "  I  tell  you  to-day,  as  1  thought 
myself  bound  to  tell  the  jury  yesterday,  that  the  proprietor  of  a 
newspaper  is  criminally  answerable  for  what  appears  in  it;  I 
do  not  mean  to  say,  nor  ever  did  mean  to  say,  that  some  possible 
case  may  not  occur  in  which  he  would  be  exempt,  but  generally 
speaking,  he  is  answerable."  So  in  Hawkins'  Pleas  of  the 
Crown,  Bk.  1,  ch.  28,  sec.  10,  we  find,  "  And  it  is  said  not  to  be 
material  whether  he  who  disperses  a  libel  knew  anything  of  the 
contents  or  effect  of  it,  or  not,"  There  are  also  dicta  of  Lord 
Lyndhurst,  C.  B.,  and  Alderson,  B.,  in  Colburn  v.  Pabmore 
(1  Cr.  M.  and  W.,  73),  which  adopt  this  view  of  the  law.  The 
former  said  (p.  77)  :  "  There  is  this  dietinction  between  the  case 
of  libel  and  that  of  other  acts  committed  by  servants,  that 
whether  the  libel  be  published  negligently  or  willfully,  the  mas- 
ter is  responsible,  but  in  other  cases,  he  is  answerable  only  where 
the  act  is  negligent."  Alderson,  B.,  added  :  "  A  master  is  pre- 
sumed to  authorize  the  insertion  of  a  libel ;  in  other  cases,  the 
master  is  not  presumed  to  authorize  the  willful  act  of  his  servant 
in  committing  a  tort.  Does  not  the  proprietor  of  a  newspaper 
give  authority  to  the  editor  to  publish  everything,  libelous  or 
not !  Does  not  such  a  general  authority  cover  the  publication 
of  a  libel  ? "  In  the  case  above  mentioned  [Rex  v.  Gutoh)  the 
defendants  were  proved  to  be  proprietors  of  the  newspaper  in 
what  is  said  to  have  been  then  the  usual  manner,  by  their  affida- 
vit filed  at  the  stamp  office,  and  no  evidence  on  the  point  was 
offered.  Similar  evidence,  by  declaration  and  certified  copy,  was 
made  conclusive  against  the  publisher  by  6  and  7  William  IV., 
chapter  seventy-six,  section  seven  ;  and  although  that  section  was 
repealed  by  32  and  33  Victoria,  chapter  twenty-four,  section  one, 
it  was  the  law  at  the  time  Lord  Campbell's  act  (6  and  7  Vict.,  c. 
96)  was  passed,  and  that  evidence  must  have  been  intended  by 
the  description  of  "  evidence  which  shall  establish  a  presumptive 
case  of  publication  against  the  defendant,"  contained  in  the 
seventh  section. 
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To  meet  this  presumption  created  by  the  registration,  that 
section  provides  a  protection  for  a.  publisher  if  he  can  prove 
that  the  libel  was  published  without  his  authority,  consent  or 
knowledge,  and  without  want  of  due  care  or  caution,  as  by  the 
insertion  of  a  libel  by  an  unauthorized  person.  It  was  not,  how- 
ever intended  in  any  way  to  apply  to  a  case  like  the  present, 
where  the  publisher's  general  authority  to  the  editor  is  proved, 
nor  where  the  publisher  is  the  manager  of  his  own  paper,  and  no 
libel  can  appear  in  it  if  due  care  and  caution  be  exercised.  This 
is  implied  by  the  note  to  this  section  contained  in  Chitty's  Stat- 
utes, volume  2  (3d  edit.,  1865),  page  1254.  That  a  general 
authority  of  this  kind  should  render  the  defendants  liable  here 
is  supported  by  the  decision  to  that  effect  with  respect  to  a 
fraudulent  misrepresentation  in  Barwick  v.  English  Joint  Stock 
Banks  (L.  Eep.,  2  Ex.,  259).  [Lush,  J.  That  is  with  respect 
to  civil  liability.]  It  was  similarly  held,  upon  an  indictment  for 
a  nuisance,  in  Beg.  v.  Stephens  (L.  Eep.,  1  Q.  B.,  702). 

Cole,  Q.  C,  and  Folkard,  supported  the  rule.  The  last  case 
cited  {Beg.  v.  Stephens)  was  expressly  determined  on  the  ground 
that  there  was  no  other  remedy  but  an  indictment,  and  that  it 
was  in  the  nature  of  a  civil  proceeding. 

In  all  cases  of  criminal  liability,  except  libel,  the  rule  is,  and 
has  always  been  admitted,  that  a  person  cannot  be  responsible, 
without  knowledge  and  consent,  for  the  illegal  act  of  his  servant 
or  agent. 

Even  at  the  time  of  Bex  v.  Almon,  in  the  year  1770,  it  was 
possible  to  rebut  the  exception  to  this  rule  with  respect  to  libel. 
The  presumption  against  the  publisher,  although  strengthened 
by  the  course  of  practice  before  Lord  Campbell's  act,  was  always 
regarded  as  an  anomaly ;  and  it  was  to  put  an  end  to  this  anom- 
aly, and  not  merely  for  the  purpose  of  abolishing  a  particular 
mode  of  proof,  that  the  seventh  section  was  enacted.  This  is  a 
case  to  which  that  section  is  exactly  applicable,  and  the  defend- 
ants ought  to  have  been  allowed  to  advance  the  evidence  which 
they  tendered  at  the  trial. 

CocKBUEN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made 
absolute. 

The  facts,  as  I  understand  them,  show  that  the  defendants  are 
the  three  joint  proprietors  of  this  newspaper ;  but  it  appears  that, 
•when  not  absent  from  Portsmouth,  the  duties  of  conducting  the 
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paper  are  divided  between  four  persons,  viz.,  the  three  defend- 
ants and  an  editor  appointed  by  them  to  manage  the  literary 
department. 

The  defendants  undertake  respectively  the  commercial,  the 
advertising,  and  the  publishing  duties. 

At  the  time  of  the  publication  of  this  libel,  one  of  the  defend- 
ants was  absent  in  Somerset,  on  account  of  his  health,  and  he, 
clearly,  was  not  cognizant  of  the  publication. 

The  others  were  present  and  discharging  their  ordinary  duties ; 
but,  as  the  editor  had  full  discretion  to  publish  whatever  he 
thought  proper  in  that  department  which  issued  the  libelous 
pubHcation,  without  consulting  them,  all  the  defendants  must  be 
taken,  for  the  purpose  of  this  rule,  to  have  known  nothing  of 
the  insertion  of  the  article  complained  of.  The  question  is, 
whether  the  defendants,  or  either  of  them,  are  criminally 
responsible. 

It  is  an  undoubted  principle  of  law,  that  a  man  is  responsible, 
criminally,  only  for  his  own  acts,  or  those  authorized  expressly 
by  him  through  his  appointed  agent.  It  is  not  to  be  implied  or 
inferred,  from  the  fact  that  the  defendants  gave  their  editor  a 
general  authority  to  manage  the  paper  as  he  thought  proper, 
that  they  authorized  him  to  do  what  jivas  unlawful  in  the  con- 
duct of  his  ordinary  business.  Although  this  is  the  rule  of  law, 
there  seems  to  have  been  introduced  an  exception  with  respect  to 
Ubel.  Lord  Tenterden,  at  JVisi  JPrius,  in  1829,  following  a  pre- 
vious direction  of  Lord  Kenyon,  and  a  statement  of  the  law  in 
Hawkins'  Pleas  of  the  Crown,  laid  down  that  a  proprietor  of  a 
newspaper  was  criminally  responsible  for  a  libel,  although  he 
took  no  part  in  the  publication  of  the  newspaper,  nor  of  the 
libel  in  question.  He  further  proceeded  to  justify  this  ruling, 
and  expatiated  upon  the  danger  to  the  public  which  its  modifica- 
tion might  cause.  It  is  not  necessary  to  say  how  far  we  dissent 
from  that  doctrine ;  it  was  considered  an  anomaly  by  high 
authority  at  the  time,  and  I  cannot  doubt  that  the  seventh  sec- 
tion of  Lord  Campbell's  act  was  passed  to  put  an  end  to  it. 

It  has  been  suggested  that  the  object  of  this  legislation  was 
only  to  get  rid  of  the  presumption  from  particular  evidence 
created  by  previous  statute,  or  to  apply  to  a  case  where  the  libel 
has  been  inserted  by  some  one  who  had  no  authority  to  interfere 
at  all  with  the  publication.  The  answer  to  both  these  sugges- 
tions is,  that  the  section  was  unnecessary  for  the  accomplishment 
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of  either  of  these  objects ;  and  I  can  come  to  no  other  conclusion 
than  that  it  was  intended  by  these  words  to  reverse  this  anomaly, 
and  to  render  libel  subject  to  the  general  law.  If,  then,  as  I 
think,  this  provision  was  designed  to  protect  the- proprietor  of  a 
newspaper  from  criminal  responsibility  for  the  act  of  another 
person,  committed  through  no  fault  of  his  and  without  his 
authority,  does  not  the  case  here  come  within  its  application  ? 
•  As  to  the  defendant  who  was  absent,  he  clearly  is  protected^ 
unless  the  prosecution  can  show  that  his  general  authority  to  the 
editor  expressly  included  power  to  publish  libels.  As  to  the 
other  two  defendants,  the  section  provides  protection  from  lia- 
bility for  a  publication  made  without  a  publisher's  authority, 
consent  or  knowledge,  if  he  has  exercised  due  care  and  caution  ^ 
it  would  then  be  a  question  for  the  jury,  looking  at  all  the  cir- 
cumstances, whether  those  defendants  can  show  themselves  enti- 
tled to  that  protection. 

If  the  jury  should  be  in  the  defendants'  favor  on  these  points, 
they  can  neither  of  them  be  criminally  liable.  I  say  nothing 
about  their  position  civilly,  but  it  seems  to  me  that  the  section 
can  have  no  application  at  all  if  it  does  not  apply  to  this  case. 
It  is  not  for  us  to  say  whether  it  is  expedient  or  desirable  that 
proprietors  of  newspapers  should  be  freed  from  liability,  under 
such  circumstances,  and  I  do  not  consider  that  question. 

Simply,  this  section  is,  in  my  opinion,  applicable  to  the  fact& 
upon  which  this  rule  has  been  granted.  I  think  it  must  be  made 
absolute,  and  the  case  must  go  back  for  a  new  trial. 

Melloe,  J.  I  regret  much  that  I  am  unable  to  concur  with 
the  lord  chief  justice  and  my  brother  Lush  in  their  view  of  thi& 
matter.  I  dissent  with  the  greatest  diffidence,  but  I  cannot  think 
that  the  legislature  intended  to  apply  section  seven  of  this  act 
to  persons  situated  as  these  defendants  are.  They  do  not,  in  the 
ordinary  way,  live  at  any  distance  from  the  publishing  office, 
they  do  not  keep  away  from  the  general  management  of  the 
paper,  and  the  whole  business  is  conducted  for  their  profit  and 
by  their  authority.  The  editor  might,  by  inadvertence,  have 
published  this  libel,  but  the  want  of  care  would  then  deprive  the 
publication  of  the  protection  given  in  the  act.  I  think,  too,  that 
the  absent  partner  is  in  the  same  position  as  the  other  two ;  they 
aU  gave  their  editor  a  general  authority  to  do  what  he  liked ; 
they  vested  their  discretion  in  him,  they  put  themselves  in  his 
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hands,  and  they  must  be  taken  to  have  authorized  whatever  he 
has  done.  The  seventh  section  requires  not  only  the  absence  of 
authority,  consent  and  knowledge,  but  also  the  presence  of  care 
and  caution.  I  quite  agree  that,  upon  the  evidence  adduced  at 
the  trial,  this  libel  must  be  taken  to  have  been  published  without 
the  knowledge  of  the  defendants ;  but,  to  be  exempt  from  liabil- 
ity, they  must  further  prove  that  it  was  beyond  the  authority 
they  had  given  to  their  editor,  and  that  they  were  duly  careful 
and  cautious  in  respect  of  its  publication. 

If  my  brother  Lindley  took  the  view  that  the  statute  did  not 
apply  because  the  defendants  could  not  show  all  or  some  of  these 
conditions  of  exemption,  he  seems  to  me  to  have  been  right  in 
his  summing  up  and  refusal  to  hear  the  evidence  tendered. 

Proprietors  who  take  part  in  the  management  of  their  paper, 
but  commit  themselves  to  the  discretion  of  an  editor  who  is 
■careless,  cannot  escape  responsibility;  but  if  the  failure  in  care 
is  not  due  to  the  proprietors  themselves,  or  to  the  person  whom 
they  trust,  then  it  may  be  that  this  clause  applies.  The  defend- 
ants here  take  various  parts  in  managing  their  paper,  and  the 
learned  judge  was  right,  in  my  opinion,  if  he  said,  upon  the 
evidence  before  him,  that  the  libel  was  published  with  the 
defendants'  authority  and  consent,  if  not  with  their  actual 
knowledge,  and  that  the  protection  given  by  this  section  did  not 
cover  them  unless  they  showed  no  want  of  care  on  the  part  of 
the  editor. 

The  case,  however,  must  go  for  a  new  trial  upon  the  judgment 
of  the  majority  of  the  court. 

Lush,  J.  There  are  two  questions  for  our  consideration :  one 
as  to  the  construction  of  the  seventh  section  of  Lord  Campbell's 
act ;  the  other,  whether  the  evidence  adduced  at  the  trial  was 
sufficient  to  justify  the  direction  that  this  section  did  not  protect 
the  defendants.     And,  first,  what  was  the  object  of  this  section  ? 

The  act  professes  to  amend  the  law  of  libel,  and  to  understand 
this  particular  provision,  we  must  consider  what  was  the  state  of 
the  previous  law.  We  find  that  a  proprietor  was  then  liable, 
criminally,  for  the  publication  of  a  libel  in  his  paper  without  his 
knowledge  or  authority.  This  was  admitted  to  be  an  anomaly, 
and  felt  to  be  a  hardship. 

The  nuisance  case  cited  is  quite  a  different  matter ;  that  was  a 
public  injury  for  which  there  was  no  private  remedy,  whilst  a 
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libel  is  a  private  injury  for  which  a  public  remedy  has  been 
added  to  the  existing  private  one.  I  do  not  feel  at  liberty  to 
apply  to  this  section  the  limited  interpretation  which  has  been 
suggested.  What  is  the  fair  meaning  of  the  words  ?  They  seem 
to  me  to  exactly  apply  to  a  proprietor  whose  editor  admits  into 
the  paper  libels  without  his  authority.  The  last  part  of  the  sec- 
tion must  mean  that  a  proprietor  is  bound  to  exercise  proper  care 
and  caution  in  his  appointment  of  an  editor,  and,  if  he  does 
that,  he  is  not  responsible  for  the  editor's  acts  done  without  his 
authority,  consent  or  knowledge. 

This  is  the  remedy  which  the  legislature  would  naturally  apply 
to  such  an  admitted  anomaly  as  this  rule  of  law  was.  There  is 
ample  protection  for  the  public  without  injury  to  the  proprietor. 
The  evidence  tendered  in  this  case  ought  to  have  been  admitted, 
and  it  might  have  been  sufficient,  as  it  seems  to  me,  to  have  jus- 
tified the  jury  in  finding  for  the  defendants. 

Rule  absolute  for  a  new  trial. 

Solicitors  for  prosecution,  Gregory,  Sowcliffe  (&  Co.,  for  John 
Howard,  Portsmouth. 

Solicitors  for  defense,  Mird  c&  Ford. 

Note.— In  People d.  Wilson  (64  111.,  195,  S.  C,  1  Am.  Cr.,  107),  the  Supreme 
Court  of  Ulinois  punished  the  proprietors  of  a  newspaper  as  for  a  criminal 
contempt,  for  an  article  published  in  their  newspaper  by  an  editor  in  their 
employ,  the  proprietors  having  no  knowledge  of  the  article  until  after  its 
publication. 


State  v.  Joaqtjut. 
(69  Me.,  318.) 


• 


Pbkjdrt:    Endeamring  to  induce  a  witness  to  swea/r  falsely  m  a  suit  to  be 

brought  hereafter, 

A  statute  punishing  any  one  who  endeavors  to  procure  a  person  to  swear 
falsely  "in  a  proceeding  before  any  court,  tribunal  or  olBcer  created  by 
law,  or  in  relation  to  which  an  oath  or  affirmation  is  authorized,"  does 
not  extend  to  a  case  wherein  a  person,  intending  to  commence  a  suit  for 
damages,  tried  to  induce  a  person  to  swear  falsely  in  that  suit  when  it 
should  be  tried. 

It  seems  that  if  the  false  swearing,  which  it  was  sought  to  incite,  would  in 
itself  constitute  a  proceeding,  or  be  the  first  step  in  one,  as  in  making  a 
false  complaint  before  a  magistrate,  the  act  of  procuring  the  false  oath  to 
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be  made  would  be  Indictable.  In  this  case  the  indictment  alleged  in  sub- 
stance that  the  defendant  intended  to  commence  a  suit  for  damages 
against  one  Fox,  for  killing  his  sheep,  and  that  the  defendant  endeavored 
to  incite  one  George  to  swear  falsely  on  the  trial  of  the  suit,  that  he  had 
seen  Fox  dogging  the  defendant's  sheep. 

Petees,  J.  This  indictment  alleges  that  the  respondent 
endeavored  to  procure  another  to  commit  perjury.  The  sub- 
stance of  the  matter  alleged  is,  that  the  respondent  intended  to 
commence  a  suit,  or  institute  a  proceeding,  in  which  the  perjury 
was  to  be  committed. 

We  think  the  case  is  not  reached  by  the  statute  on  which  the 
indictment  is  founded.  The  true  rendering  of  the  statute  is, 
that  a  person  shall  be  liable  who  endeavors  to  procure  a  person 
to  swear  falsely  "  in  a  proceeding  before  any  court,  tribunal  or 
officer  created  by  law,  or  in  relation  to  which  an  oath  or  affirma- 
tion is  by  law  authorized."  The  objection  is,  that  the  suit  or 
proceeding  was  not  pending.  It  might  never  be  commenced. 
Therefore  it  was  an  instigation  to  commit  an  offense  upon  a  con- 
dition or  contingency  that  might  never  happen.  This  was  rather 
an  ideal  than  a  real  offense,  morally  reprehensible,  no  doubt,  but 
not  such  as  the  law  sees  fit  to  notice. 

The  county  attorney  ingeniously  argues  that,  if  the  proceeding 
is  pending  it  may  never  come  on  for  trial,  and  that  there  is  no 
more  condition  in  the  way  of  a  suit  being  brought  than  there  is 
of  its  being  tried  after  it  is  pending  in  court.  But  there  is  a 
presumption  that  a  case  in  court  is  to  be  tried  or  disposed  of,  a 
presumption  of  continuance,  order  or  regularity  in  the  course  of 
judicial  proceedings,  while  there  is  not  a  presumption  that  a  per- 
son will  consummate  a  crime  that  he  may  have  had  in  contem- 
plation. 

No  doubt,  a  person  could  be  guilty,  under  the  statute,  of 
endeavoring  to  incite  another  to  commit  perjury  where  no  pro- 
ceeding is  pending,  but  where  the  act  done  would  itself  consti- 
tute a  proceeding.  A  man  might  be  induced  to  go  before  a 
grand  jury  and  falsely  swear  to  a  complaint.  A  pregnant 
woman  might  be  instigated  by  another  to  go  before  a  magistrate 
and  falsely  swear  to  proceedings  against  a  man  as  the  father  of 
her  bastard  child,  expected  to  be  born.  In  such  cases  the  acts  of 
the  foresworn  parties  would  have  the  effect,  per  se,  to  institute 
proceedings.  Mr.  Ohitty,  in  his  Pleadings,  has  furnished  prece- 
dents for  such  indictments.     But  here  the  instigation  was  not  to 
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commence  a  proceeding  by  false  swearing,  but  to  swear  falsely 

in  some  proceeding,  provided  at  some  time  before  some  court,  in 

some  form,  should  one  be  commenced. 

Demurrer  sustavned. 

Appleton,  C.  J.,  Danfoeth,  Yikgin  and  Libbet,  JJ.,  con- 
curred. 


State  v.  Kilcbease. 

(6  Richardson  S.  C,  444.) 

Pkaoticb:     QvaMng  indietment  Tiot  found  on  legal  evidence. 

If  an  indictment  is  found  on  the  testimony  of  witnesses  who  are  not  sworn 
in  open  court,  the  Indictment  will  be  quashed  upon  motion. 

Indictment  for  murder. 

The  witnesses  on  the  part  of  the  state,  upon  whose  testimony 
the  indictment  was  found,  were  not  sworn  in  open  court  before 
testifying,  but  were  sworn  by  the  grand  jury,  and  on  this  ground 
a  motion  was  made  on  behalf  of  the  prisoner,  before  pleading, 
to  quash  the  indictment.  The  motion  was  overruled,  and  the 
prisoner  excepted.  The  prisoner  was  then  put  upon  trial,  con- 
victed and  sentenced,  and  he  now  appeals. 

Moses,  C.  J.  The  motion  made  in  the  court  below  to  quash 
the  indictment  should  have  prevailed.  The  practice  in  this  state, 
following  the  rule  of  the  common  law,  which  required  that  the 
witnesses  on  whose  testimony  the  bill  of  indictment  is  to  be 
passed  upon  by  the  grand  jury  must  be  sworn  in  open  court,  is 
coeval  with  its  administration  of  the  criminal  law.  So  important 
has  it  been  considered  as  one  of  the  securities  which,  of  right, 
belong  to  the  accused,  that  the  legislature  has  never  attempted  to 
deprive  him  of  its  enjoyment,  or  in  any  waj'  to  abridge  the  safe- 
guards with  which  the  common  law  surrounds  a  party  charged 
by  a  bill  with  a  wrong  against  the  state.  A  grand  jury,  it  is 
true,  may  either  on  their  own  information  or  that  derived  from 
other  source,  make  a  presentment  on  which  a  bill  may  be  pre- 
pared and  submitted  by  the  prosecuting  officer. 

But,  even  then,  the  witnesses  to  sustain  it  are  sworn  in  open 
court,  and  no  other  course  has  ever  been  pursued  in  this  state. 
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It  is  true,  m  some  of  the  states  a  change  has  been  made  by 
statute,  but  in  South  Carolina  the  rule  of  the  common  law  has 
always  been  followed.  In  Chitty  on  Criminal  Law  (vol.  1,  322), 
it  is  said,  "  each  witness,  before  he  leaves  the  court,  is  sworn  that 
the  evidence  he  shall  give  to  the  grand  inquest  against  the 
defendant  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth." 

Mr.  Archbold,  in  his  first  volume  of  Criminal  Pleadings  and 
Practice,  page  98,  says :  "  The  witnesses  must  be  sworn  in  open 
court,  and  during  the  time  the  court  is  sitting."  See,  also, 
"Wharton's  America's  Criminal  Law,  sec.  488. 

Neither  the  foreman  of  the  grand  jury,  nor  either  of  his 
fellows,  is  authorized,  by  the  mere  character  of  their  office,  to 
administer  an  oath,  and  it  is  more  than  questionable  if  perjury 
can  be  assigned  on  false  swearing  before  them.  If  the  witnesses 
are  not  sworn  in  open  court,  what  guaranty  has  the  accused  that 
they  were  sworn  before  their  evidence  was  taken?  In  the 
United  States  v.  Ooolidge  (2  Grail.,  364),  it  was  held  that  if  the 
'grand  jury  receive  the  testimony  of  one  not  under  oath,  the 
indictment  will  be  quashed. 

If  the  forms  and  sanctions  which  have  heretofore  been  recog- 
nized as  the  bulwarks  of  the  trial  by  jury  are  not  rigidly  adhered 
to,  the  constitutional  requisition  that  "  it  shall  remain  inviolate  " 
vrill  fail  to  accomplish  the  great  objects  it  was  intended  to  secure. 
No  matter  how  strong  the  edifice  may  be,  if  the  pillars  on  which 
it  rests,  one  by  one,  are  weakened,  the  great  work,  consecrated 
by  time,  must  at  last  crumble  into  dust.  It  is  safest  to  retain  it 
in  its  pristine  form  and  vigor. 

As  the  motion  must  prevail  on  the  ground  first  taken,  it  is  not 
necessary  to  consider  the  other  points  raised  by  the  appeal. 

The  motion  to  quash  the  indictment  is  granted. 

WEiaHT,  A.  J.,  and  "Willabd,  A.  J.,  concurred. 
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State  v.  EosiNSoif. 

(2  Lea,  Tenn.,  114.) 

Pbacticb:    Fiea  in  abatement  —  Indictment  not  based  on  proper  emdence  —  for- 
mer J6op<wdy. 

It  is  a  good  plea  in  abatement  to  an  indictment  that  the  prosecutor  was  not 
sworn  to  testify  before  the  grand  jury  as  to  the  matters  alleged  therein, 
but  having  been  summoned  before  the  grand  jury  to  testify  as  to  matters 
concerning  which  the  grand  jury  possessed  inquisitorial  powers,  gave 
testimony  in  that  investigation,  upon  which  the  indictment  was  found. 

Where  the  issue  upon  such  a  plea  in  abatement  has  been  found  in  favor  of 
the  prisoner,  and  the  jury  has  been  discharged  without  having  rendered  a 
verdict  upon  tbe  plea  of  not  guilty,  the  prisoner  should  be  held  to  answer 
a  new  indictment.  The  former  indictment  possessing  no  legal  validity, 
the  prisoner  was  never  in  legal  jeopardy. 

MoFaeland,  J.  To  this  indictment  for  larceny  the  defendant 
pleaded  in  abatement  in  substance  that  it  was  found  upon  the 
testimony  of  the  prosecutor,  who  was  not  sworn  to  give  testi- 
mony upon  the  indictment,  but  was  summoned  before  the  grand 
jury  to  testify  as  to  offenses  as  to  which  the  grand  jury  have  inquis- 
itorial power,  and  was  sworn  accordingly,  and  upon  this  examina- 
tion testiiied  in  relation  to  this  offense,  and  that  afterward  the 
indictment  was  drawn  and  found  by  the  grand  jury  upon  the 
testimony  previously  had  by  them  in  the  manner  stated.  The 
jury  were  sworn  to  try  the  truth  of  this  plea,  and  also  to  try  the 
issue  upon  the  defendant's  plea  of  not  guilty.  They  found  the 
issue  on  the  plea  in  abatement  in  favor  of  the  defendant,  and  the 
court  thereupon  discharged  him,  and  the  jury  were  discharged 
without  rendering  a  verdict  on  the  plea  of  not  guilty,  so  far  as 
appears,  without  the  consent  of  defendant. 

The  attorney-general  has  appealed.  The  proof  sustains  the 
finding  of  the  jury,  which  we  think  was  a  valid  plea. 

Judgment  affirmed,  but  the  prisoner  should  be  held  for  another 
indictment,  inasmuch  as  although  the  jury  were  sworn  to  try  the 
defendant  upon  the  plea  of  not  guilty,  and  discharged  without 
his  consent,  the  indictment  not  being  valid,  he  may  be  indicted 
and  tried  again. 

Note. — For  a  number  of  cases  in  which  indictments  were  quashed  for 
grounds  similar  to  those  set  up  in  the  plea  in  abatement  in  this  case,  see  note 
to  State  V.  Leieham,  ante,  p.  133. 


INDEX. 


ABORTION. 


1.  At  the  common  law,  the  unlawful  use  of  instruments  or  drugs  upon  a  preg- 
nant woman,  though  with  her  consent,  for  the  purpose  of  producing  an 
abortion,  if  it  resulted  in  her  death,  was  murder;  while  the  statute 
reduces  the  crime  to  manslaughter  in  the  second  degree.  State  v.  Dick- 
inson, 1 

8.  Bes  Gestm. 
In  a  criminal  action  for  producing  the  death  of  a  pregnant  woman  bj 
administering  drugs  or  using  an  instrument  upon  her  for  the  purpose 
of  destroying  the  child,  where  it  was  shown  that  the  deceased,  shortly 
before  the  death,  visited  defendant's  house,  the  court  admitted  evidence 
of  conversations  between  the  deceased  and  the  witness,  occurring  about 
the  time  of  such  visits,  in  relation  to  the  object  for  which  they  were 
made,  but  instructed  the  jury  that  they  could  consider  such  testimouy 
only  as  it  tended  to  show  the  purpose  or  intention  with  which  the 
deceased  visited  the  defendant,  and  not  as  evidence  that  defendant 
actually  performed  the  acts  charged.  Held,  that  there  was  no  error; 
proof  of  such  visits  being  clearly  admissible,  and  the  other  facts  testi- 
fied to  being  contemporaneous  with  the  visits,  and  so  connected  with 
them  as  to  illustrate  their  character,  and  being  therefore  a  part  of  the 
res  gestm.  .  Ibid. 


S.  Dying  declarations. 
In  prosecutions  for  any  form  of  homicide,  the  dying  declarations  of  the  per- 
son whose  death  Is  the  subject  of  the  charge,  in  respect  to  the  circum- 
stances of  the  death,  are  admissible  in  evidence,  notwithstanding  tho 
clause  in  the  bill  of  rights  which  secures  to  the  accused  the  right  to 
"meet  the  witnesses  face  to  face."  Ibid. 

4  In  a  criminal  case  every  material  fact  must  be  proved  beyond  a  reasonable 
doubt;  and,  therefore,  an  instruction  in  an  abortion  case,  that  if  the 
fact  of  the  pregnancy  and  the  time  and  place  of  the  alleged  crime  are 
fully  and  clearly  proven,  and  it  is  proved  beyond  a  reasonable  doubt 
that  the  defendant  administered  drugs  or  introduced  instruments  with 
intent  to  produce  a  miscarriage,  he  should  be  convicted,  is  erroneous. 
State  V.  Btewa/rt,  603 


ABSENT  WITNESS. 

It  is  only  when  a  witness  is  dead  that  his  evidence,  given  on  the  first  trial 
of  a  criminal  case,  can  be  proved  on  the  second  trial  of  the  same  case. 
The  fact  that  he  is  out  of  the  state,  and  his  residence  unknown  at  the 
time  of  the  second  trial,  does  not  make  his  former  testimony  compe- 
tent.    OoUina  v.  Commonwealth;  283 

See  Note,  p.  384. 
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ADMISSIONS  AND  CONFESSIONS. 

W.  fras  indicted  for  stealing  $150,  the  money  of  S.  On  the  trial  it  was 
proved  that  J.,  a  detective,  arrested  W.,  who  made  a  confession,  which 
was  made  under  promise,  and  was  excluded  as  evidence.  In  this  con- 
fession he  directed  J.  to  go  to  certain  gamblers  and  get  the  money  back 
from  them.  J.  sent  for  the  gamblers  named,  and  told  them  what  W. 
had  said,  and  they  paid  over  to  J.,  for  S.,  $104,  though  one  of  them 
protested  that  "W.  had  not  been  at  his  house,  and  the  others  denied  that 
he  had  lost  the  money  claimed  with  them.  The  balance  of  the  money, 
$46,  was  paid  over  by  the  father  of  W.  Held,  it  not  being  proved  that 
the  money  paid  to  J.  was  the  same  lost  by  S.,  the  statement  of  W.  to 
J.,  and  of  what  passed  between  J.  and  the  gamblers  and  the  father  of 
W.,  is  not  competent  evidence.     WilliamM  v.  Oommonwealth.  67 


ADULTERY. 

See  Note,  p.  175. 

ARREST. 
See  Escape;  Homicidb!. 

ASSAULT  AND  BATTERY. 

1.  Authority  ef  superintendent  of  poor  hmtse. 
The  superintendent  of  a  county  poor  house  has  a  right  to  use  gentle  and 
moderate  physical  coercion  toward  the  inmates,  so  far  as  may  be  neces- 
sary, for  the  purpose  of  preserving  quiet  and  subordination  among  the 
inmates,  and  is  not  guilty  of  assault  and  battery  in  so  doing.  State  v. 
Mff,  176 

8.  Under  an  information  charging' an  assault  and  battery,  "with  malicious 
intent  to  maim  and  disfigure,"  the  jury  found  a  verdict  of  "guilty  as 
charged  in  the  information,  with  the  malicious  intent  as  implied  by 
law. "  Held,  that  this  verdict  was  a  verdict  of  guilty  of  assault  and 
battery,  and  would  support  a  judgment  for  that  offense.  State  «.  Bloe- 
dow,  631 

ATTEMPT. 

It  seems  that,  under  the  statute,  "whoever  attempts  to  commit  any  oflense 
prohibited  by  law,  and  does  any  act  towards  it,  but  fails,"  etc.,  "a 
bare  solicitation  is  not  an  attempt,  except  it  be  such  a  solicitation 
whose  immediate  tendency  is  to  provoke  a  breach  of  the  peace,  as  a 
challenge  to  fight,  or  to  the  obstruction  of  or  interference  with  public 
justice,  as  where  perjury  is  advised,"  etc.     Oox  v.  People,  839 


AUTERFOIS  ACQUIT. 
See  PoRMEK  Jeopabdt. 

AUTERFOIS  CONVICT. 
Bee  FoBMBB  Jbopabdy;  Labobht. 


INDEX  657 


BASTARDY. 

1.  An  objection  that  there  was  no  evidence  that  the  bastard  was  born  or 

begotten  in  the  state  of  Illinois,  made  for  the  first  time  in  the  Supreme 
Court,  comes  too  late.     Hawkins  v.  People,  178 

2.  An  appeal  lies  in  bastardy  cases  from  the  county  to  the  circuit  court,  at  the 

suit  of  the  prosecuting  witness  Ibid. 

8.  Proceedings  in  a  bastardy  case  are  not  abated  by  the  death  of  the  child, 
where  the  child  was  living  at  the  time  the  proceedings  were  insti- 
tuted. Ibid. 

A.  Non-resident  prosecutrix. 
Although  the  complainant  in  a  bastardy  case  is  not,  and  never  has  been,  a 
resident  of  the  state,  and  the  child  was  begotten  in  another  state,  yet 
when  the  mother,  while  pregnant,  comes  into  the  state  and  institutes 
proceedings  against  the  putative  father  in  the  county  where  he  is  found, 
her  non-residence  is  no  bar  to  the  proceedings.     Kolbe  v.  People,        177 

5.  Security  for  coats. 

The  statute  of  Illinois,  requiring  a  non-resident  plaintifE  to  give  a  bond  for 
costs,  does  not  apply  to  bastardy  proceedings.  Ihid. 

6.  In  a  bastardy  proceeding  the  paternity  of  the  child  must  be  established 

beyond  a  reasonable  doubt.     Baker  v.  State,  606 

But  see  Note,  p.  608, 

7.  Where  it  appears,  from  the  testimony  of  the  prosecutrix,  that  she  had 

sexual  intercourse  with  two  different  persons  so  nearly  the  date  of  con- 
ception that  either  of  them  miglit  be  the  father  of  the  child,  a  convic- 
tion cannot  be  had,  although  the  prosecutrix  swears  that  conception 
resulted  from  the  first  act.  It  is  impossible  that  she  should  know 
this.  Ibid. 

BIGAMY.. 

See  Note,  p.  175. 

1.  Indictment. 

An  indictment  for  bigamy,  which  does  not  allege  the  time  and  place,  and 
the  person  to  whom  the  respondent  was  first  married,  is  bad  on 
demurrer.     Da/eis  v.  Oommonwealth,  163 

2.  Oood  faith. 

A  record  of  divorce,  which  is  incomplete  on  its  face,  is  not  admissible  in  a 
prosecution  for  bigamy,  either  for  the  purpose  of  disproving  the  charge 
in  the  indictment  or  for  the  purpose  of  establishing  the  gooil  faith  of 
the  respondent,  in  contracting  the  alleged  bigamous  marriage.  Her 
honest  belief,  that  she  had  been  lawfully  divorced  from  her  first  hus- 
band, is  no  defense  to  the  charge.  Ibid. 

8.  Bona  fide  belief  of  death  cf  jwat  husband. 

To  an  indictment  for  bigamy  it  is  a  good  defense  that,  at  the  time  of  the 
bigamous  mai'riage,  the  prisoner  had  a  reasonable  and  bona  fide  belief 
that  her  husband  was  dead,  although  seven  years  had  not  elapsed 
since  she  last  heard  of  him.     Begina  t>.  Moore,  608 

4.  Marriage  of  a  man  whose  wife  had  obtained  a  divorce  for  his  misconduct. 
Under  a  statute  which  provides  that  a  divorced  person,  "who  is  the  guilty 
cause  of  such  divorce,"  shall  be  deemed  guilty  of  bigamy  if  he  mar- 
ries again  during  the  lifetime  of  his  divorced  wife,  sucli  an  one  can- 
not be  convicted  of  bigamy  under  an  indictment  which  merely  charges 

Vol.  n.— 43 
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bigamy  in  the  ordinary  manner.  In  such  a  case  the  indictment  must 
allege  the  divorce,  and  that  the  defendant  was  the  guilty  cause  thereof, 
and  all  the  other  facts  necessary  to  bring  the  case  within  the  terms  of 
the  statute.     Oommonwealth  v.  RicJiardson,  612 

6,  Mamiage  by  agreement  of  pwUea. 
It  is  improper  to  charge  the  jury  that  "a  marriage  was  good  without  any 
ceremony,  and  by  the  mere  consent  of  the  parties,  if  the  parties  intended 
marriage,  and  that  intent  sufficiently  appears."  It  is  deficient  in  not 
adding  that  such  consent  and  intent  must  be  followed  up  by  actual 
cohabitation  thereunder  as  man  and  wife.     Taylor  v.  State,  13 

6.  Emdence  of  marriage. 

On  a  trial  for  bigamy,  proof  of  the  first  marriage  by  the  minister  who 
solemnized  the  rites,  and  the  marriage  license,  with  his  certificate 
thereon,  is  sufficient  proof.  It  is  not  a  valid  objection  that  the  min- 
ister was  not  properly  ordained  as  a  minister  of  the  gospel,  according 
to  the  rules  and  regulations  of  his  church.  Ibid. 

7.  Where,  in  bigamy,  the  first  wife  was  known  by  two  names,  the  question 

to  be  considered  by  the  jury  is  the  identity  of  the  woman,  and  not  her 
name,  and  it  is  proper  for  the  court  to  so  instruct  the  jury.  It  is  the 
identity,  and  not  the  name,  that  is  submitted  to  the  jury.  Ibid. 

EVIDENCE  OF  MARRIAGE. 
See  Note,  p.  17. 

BLACKMAIL. 
Indictment. 
An  indictment  which  alleges  in  substance  that  the  respondent  threatened  to 
falsely  accuse  the  prosecutor,  through  hand-bills  and  newspapers,  of 
keeping  a  woman  as  his  mistress,  with  intent  to  extort  money  or  prop- 
erty from  him,  is  sufficient  under  the  Indiana  statute:  2  R.  S.  1876,  pj 
449.    Kistl&r  v.  State,  18 

BRIBERY. 

An  indictment,  charging  a  prosecuting  officer  with  receiving  the  promissory 
note  of  an  accused  person  as  a  bribe  to  influence  his  official  conduct  in 
favor  of  the  accused  person  in  a  criminal  prosecution  then  pending,  is 
bad.  A  promissory  note,  given  for  such  a  purpose,  is  absolutely  void. 
To  make  out  a  case  of  bribery,  it  must  be  shown  that  the  officer  actu- 
ally received  something  of  value.     State  v.  Walls,  23 

BURGLARY. 

A  person,  in  the  night  season,  entered  a  dwelling-house,  without  breaking, 
for  the  purpose  of  committing  a  felony,  but  broke  out  in  making  his 
escape.    .Held  to  be  burglary.     State  «.  Wa/rd,  27 

CHARACTER. 
See  RKPtTTATioN. 


CONFESSIONS. 
See  Admissions  and  Confessions. 
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CONSPIRACY. 
1.  Indictment. 

In  an  indictment  or  information  for  a  conspiracy  to  do  a  lawful  act  by  crim- 
inal means,  the  means  must  be  particularly  set  forth.  But  if  the  con- 
spiracy be  to  do  an  act  in  itself  unlawful  (whether  at  common  law  or 
by  statute),  the  moans  by  which  it  was  to  be  accomplished  need  not  be 
stated.     State  v.  Orowley,  33 


Thus,  where  the  object  of  the  conspiracy,  as  charged,  was  to  obtain  money 
from  a  certain  person  "  by  false  pretenses,  and  by  false  and  pi-ivy 
toliens  and  subtle  means  and  devices,"  it  was  not  necessary  to  state 
more  specifically  such  pretenses,  tokens  or  devices,  the  obtaining  money 
on  false  pretenses  being  a  crime  by  statute.  Ibid. 


CONSTITUTIONAL  LAW. 

It  seems  that,  in  Illinois,  if  the  title  of  a  bill  fully  covers  the  subject  of  a 
bill  at  the  time  that  it  passes  the  senate,  and  afterwards  its  title  is 
amended  in  the  senate  by  less  than  a  majority  of  the  senators  elect,  if 
the  amended  title  fully  embraces  the  objects  of  the  bill,  and  the  bill, 
with  the  amended  title,  is  passed  by  the  house  of  representatives,  and 
is  in  that  form  constitutionally  passed  through  that  body,  the  law  is 
constitutionally  adopted.  It  is  not  necessary  that  the  title  by  which 
the  bill  passes  both  houses  should  be  the  same,  so  long  as  both  titles 
fully  cover  the  object  and  purposes  of  the  bill.     Johnson  v.  People,  396 


CONTEMPT. 

1.  Certain  property  having  been  replevied,  while  the  suit  was  yet  pending,  the 
defendant  in  replevin  took  the  property  out  of  the  possession  of  the 
plaintiff  in  replevin,  and  placed  it  beyond  his  reach  and  of  the  officers 
of  the  law.  Held,  that  the  court  had  power  to  order  the  property  to  be 
restored  to  the  plaintiff,  and  to  enforce  the  order  in  case  of  its  disobe- 
dience by  attachment  for  contempt.     Knott  v.  People,  184 

S.  The  respondent  in  an  attachment  for  contempt  having  been  heard,  and  hi« 
recognizance  given  to  appear  on  a  future  day  to  abide  the  judgment  of 
the  court  then  to  be  delivered,  cannot  on  that  day  file  new  affidavit* 
and  dispute  the  propriety  of  the  rule  which  he  has  disobeyed.        Ibid. 

3.  Awiding  service  of  process. 
The  return  of  an  officer  showing  an  attempted  service  of  a  subpoena  on  a 
witness,  which  could  not  be  completed  by  reason  of  the  witness  run- 
ning away,  is  a  sufficient  basis  for  the  issuing  of  an  attachment  against 
the  witness  for  his  failure  to  appear  in  obedience  to  the  subpoena. 
Wihon  v.  State,  183 

4  Conehisiveness  of  answer  to  rule  to  show  cause. 
An  attachment  for  a  contempt  in  disobeying  a  subpoena  having  been  served, 
the  defendant  filed  a  written  statement  uniler  oath  denying  the  facts 
constituting  the  alleged  contempt,  and  disclaiming  any  intention  of 
disobeying  the  process  of  the  court.  Held,  tliat  the  answer  of  the 
respondent  was  conclusive,  and  that  it  was  error  to  subject  the  respond- 
ent to  an  oral  examination,  or  to  hear  evidence  aliunde  for  the  purpose 
of  disproving  the  statement  and  establishing  the  alleged  contempt.  Ibid. 

And  see  Expert  Witness. 
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CONTINUANCE, 

1.  Where  the  affidavit  of  the  prisoner  for  a  continuance  shows  that  he  was 

arrested  on  the  9th,  and  being  immediately  indicted,  was  brought  up 
for  trial  on  the  14th,  and  alleges  that  he  has  had  no  opportunity  to  con- 
fer with  counsel;  that  he  is  innocent  of  the  crime  charged,  and  that  he 
cannot  at  once  safely  proceed  to  trial  on  account  of  the  absence  from 
the  state  of  a  witness  whose  name  and  residence  are  given,  and  the 
affidavit  shows  what  facts  the  prisoner  expects  to  prove  by  the  witness, 
and  the  court  can  see  that  those  facts  are  material  to  the  defense,  and  the 
affidavit  further  alleges  that  the  witness  is  not  absent  through  the  pro- 
curement of  the  prisoner,  that  he  has  used  all  possible  diligence  in 
endeavoring  to  get  ready  for  trial,  arid  that  he  expected  to  be  able  to 
procure  the  attendance  of  the  witness  at  the  next  term  of  the  court,  it 
is  error  to  refuse  a  continuance.     Cordey  v.  People,  445 

2.  A  person  indicted  for  unlawfully  selling  liquor  to  an  Indian,  which  is  a 

misdemeanor,  demanded  an  immediate  trial.  The  district  attorney 
moved  for  a  continuance,  on  an  affidavit  that  he  expected  to  prove  all 
the  material  facts  of  the  indictment  by  two  witnesses  whose  attendance 
he  could  not  now  procure.  Counsel  for  respondent  offered  to  admit 
that  the  witnesses,  if  present,  would  testify  as  set  forth  in  the  affidavit. 
The  court,  upon  this  admission  being  made,  refused  a  continuance,  and 
pT-oceeded  with  the  case.  Seld,  the  defendant  could,  and  did,  in  this 
case,  waive  his  constitutional  right  to  be  confronted  with  the  witness, 
and  that  the  affidavit  for  a  continuance  was  properly  admitted  in  evi- 
dence against  the  defendant.     United  States  v.  Sacramento,  443 

DISTUEBING  EELIGI0U8  MEETING. 

1.  On  the  trial  of  an  indictment  for  disturbing  a  religious  congregation,  it  was 

in  evidence  that  the  defendant,  either  just  before  or  shortly  after  the 
beginning  of  the  services,  rose  up  in  the  church  and  began  to  speak  on 
matters  connected  with  his  expulsion  from  the  church,  which  had. 
occurred  a  short  time  previously;  that  the  minister  directed  him  to 
stop,  when  he  declared  he  would  be  heard,  and  persisted  in  speaking 
until  he  was  removed  from  tiie  house;  that  he  thereupon  re-entered  and 
resumed  his  speaking,  notwithstanding  repeated  remonstranpes  from  the 
minister,  and  by  his  conduct  and  voice  so  interrupted  the  services  that 
the  meeting  was  broken  up.  Held,  that  upon  this  evidence  the  jury 
were  warranted  in  returning  a  verdict  of  guilty.     State  v.  Bamsay,    133 

2.  On  such  trial,  evidence  as  to  "before  what  body  the  defendant  was  tried" 

was  inadmissible;  also,  as  to  "how  members  of  that  church  were  tried 
and  convicted;"  also,  as  to  the  manner  of  defendant's  expulsion  and  its 
propriety;  also,  as  to  whether  the  official  board  or  the  memlJers  of  the 
church  had,  under  its  rules,  authority  to  expel.  Ibid. 

5.  On  such  trial,  a  witness  introduced  by  the  state  testified,  on  cross-examina- 

tion, that  he  had  "taken  the  defendant  to  task  for  sowing  the  seeds  of 
discord  and  spreading  false  views."  Seld,  to  be  inadmissible  to  further 
inquire  what  those  false  views  were.  IMd. 

4.  On  such  trial,  it  was  admissible  for  the  state  to  ask  a  witness  "if  it  was  a 

custom  in  this  church  for  an  expelled  member  to  get  up  on  the  Sabbath 

.  day,  just  before  or  at  the  beginning  of  the  regular  service,  and  make 

known  his  grievances  ?  "  Ibid. 

6.  It  is  not  necessary  to  constitute  the  offense  of  disturbing  a  religious  con- 

gregation, that  the  congregation  should  be  actually  engaged  in  acts  of 
religious  worship  at  the  time  of  the  disturbance;  it  is  sufficient  if  they 
are  assemtiled  for  the  purpose  of  worship,  and  are  prevented  therefrom 
by  the  acts  of  the  defendant.  Ibid. 
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6.  Where,  on  such  trial,  the  court  charged,  at  the  defendant's  request,  "  that 
the  act  of  disturbance  must  be  wanton,  intentional  and  contemptuous," 
but  added  "that  the  acts  would  be  wanton  if  done  without  regard  to 
consequences— that  is,  for  some  purpose  of  his  own,  and  with  intent  to 
do  them,  whether  he  tlierebv  disturbed  the  congregation  or  not."  Held, 
not  to  be  eiTor:  State  v.  Jasper,  4  Dev.,  833;  State  v.  Swink,  4  Dev.  and 
Bat.,  358;  State  v.  Fisher,  8  Ire.,  Ill;  State  v.  Lin/chaw,  G9  N.  C,  314, 
cited,  distinguished  and  approved.  Ibid, 

DIVORCE. 
Bee  Bigamy;  Fornication. 

DOG. 
See   Lahcent. 

DYING  DECLARATIONS. 

1.  On  the  trial  of  a  case  where  it  appeared  that  two  persons  were  killed  by 
the  prisoner  at  the  same  time,  and  under  the  same  circumstances,  one 
of  whom  died  instantly  and  the  other  survived  a  few  hours,  the  pris- 
oner being  on  trial  for  the  murder  of  the  one  who  died  instantly,  it  was 
held  error  to  admit  in  evidence  the  dying  declarations  of  tlie  one  who 
survived  a  few  hours,  his  death  not  being  the  subject  of  the  charge. 
State  t>.  Bohan,  378 

9.  Dying  declarations  can  only  be  admitted  in  evidence  when  they  relate  to  the 
act  of  killing,  and  the  circumstances  immediately  attending  it,  and 
forming  part  of  the  res  gestm.     Collins  v.  Commonwealth,  282 

8.  Where  the  fact  of  the  killing  was  practically  admitted,  it  was  held  error  to 
admit  dying  declarations  which  were  in  substance  as  follows:  "Michael 
Collins  killed  me,  and  killed  me  tor  nothing,"  and,  "I  never  carried 
anything  to  hurt  any  one."  Ibid. 

4.  Where  dying  declarations  are  offered  in  evidence,  it  is  the  province  of  the 
court  to  decide  upon  their  competency,  and  where,  before  they  are 
introduced,  the  respondent  ofli-r.s  to  prove  that  at  the  time  the  supposed 
dying  declarations  were  made  the  deceased  did  not  believe  he  was  going 
to  die,  it  is  the  duty  of  the  court  to  hear  this  evidence  and  decide  the 
question  of  fact  before  admitting  the  declarations.     State  v.  Elliott,  323 

6.  Where  dying  declarations  are  admitted  in  evidence,  the  respondent  has  the 
right  to  show  that  the  deceased  did  not  believe  in  God,  or  in  a  future 
state.  The  declarations  cannot  be  excluded  on  this  ground,  but  this 
proof  is  material  as  affecting  their  credibility.  Ibid. 

See  Abortion;  see,  also,  Note,  p.  11. 

ELECTION. 

1.  It  is  a  matter  within  the  discretion  of  the  trial  court,  whether  the  district 

attorney  shall  be  required  to  elect  upon  which  of  several  counts  in  the 
Information  he  will  proceed,  and  the  determination  of  that  court  will 
not  be  reversed,  except  for  an  abuse  of  discretion.     State  v.  Leicham,  117 

2.  In  an  information  under  sec.  37,  ch.  166,  R.  &.,  one  count  was  for  larceny 

by  a  fraudulent  conversion  of  chattels,  which  came  into  defendants 
possession  as  an  agent,  and  a  second  count  was  for  larceny  by  a  like 
conversion  of  money  received  by  him  as  such  agent,  ami  it  was  admitted 
that  both  counts  were  based  upon  the  same  transaction.  Held,  that 
there  was  no  error  in  refusing  to  require  the  prosecution  to  elect,  before 
the  evidence  was  in,  on  which  count  it  would  proceed.  Ibid. 
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EMBEZZLEMENT. 

1.  Ghurch  collector. 

A  collector  of  pew  rents  for  a  church,  who  is  entitled  to  "five  per  cent  of 
all  the  pew  rents,  no  matter  who  collected  them,"  is  a  joint  owner,  with 
the  congregation,  of  the  pew  rents,  and  is  not  guilty  of  embezzlement 
in  fraudulently  converting  the  pew  rents  to  his  own  use.  They  are  not 
the  property  of  another,  within  the  meaning  of  statute  against  embez- 
zlement.    State  V.  Kent,  107 

2.  Where  money  is  placed  in  the  hands  of  the  respondent,  to  be  loaned  for 

one  year  at  ten  per  cent  interest,  and  a  part  of  it  was  by  him  converted 
to  his  own  use,  if  the  defendant  acted  merely  as  an  agent  in  the  matter 
he  is  guilty  of  embezzlement;  but  if  he  guarantees  the  payment  of  ten 
per  cent  interest,  and  is  personally  liable  for  the  repayment  of  money, 
no  embezzlement  is  committed.     Kribs  i).  People,  109 

3.  Erridence  of  otlmr  acts. 

In  a  prosecution  for  embezzlement  it  is  error  to  allow  evidence  to  be  given 
of  other  distinct  embezzlements.  IhiA. 

4.  Botel-kee.per. 

Under  the  Michigan  statute  (Laws  1875,  p.  195),  making  one  to  whom 
money,  goods,  or  other  property  the  subject  of  larceny  shall  have  been 
delivered,  and  who  shall  embezzle  or  fraudulently  convert  the  same  to 
his  own  use,  etc.,  guilty  of  larceny,  it  is  a  sufficient  delivery  of  trunks 
and  baggage,  where  the  checks  for  the  same  are  delivered  to  respon- 
dent, and  he,  acting  under  the  authority  which  the  delivery  of  such 
checks  gave  him,  has  assumed  the  right  to,  and  has,  exercised  acts  of 
possession  and  control  over  the  trunks  and  baggage.  People  v.  Rm- 
ha/nd.  111 

6.  Sarnie. 

The  fact  that  a  hotel-keeper,  to  whom  checks  for  baggage  have  been  deliv- 
ered by  a  guest,  would  have  a  lien  upon  the  baggage  for  the  bill  of  such 
guest,  would  give  him  no  authority  to  dispose  of  the  property  as  his 
own,  and  would  not  justify  his  conversion  of  the  same  to  his  own  use, 
or  of  itself  preclude  his  being  held  under  said  statute,  on  the  ground 
that  he  was  a  bailee,  with  a  special  property  in  the  goods.  Ibid. 

8.  Sams. 
And  instructions  to  the  jury,  that  in  case  they  found  defendant  claimed  to 
have  a  lien  upon  the  goods,  and  thought  he  had  a  right  to  pledge  the 
goods  by  virtue  of  having  such  lien,  then  such  claim  of  right,  if  made 
in  good  faith,  would  negative  an  intent  to  deprive  the  owner  of  her 
goods,  are  as  favorable  in  this  regard  to  the  respondent  as  he  is  entitled 
to  demand.  lUd. 

7.  By  agent  for  sale  of  machines. 

Defendant  being  in  possession  of  certain  machines  as  agent  of  the  owners 
for  their  sale,  etc.,  and  bound  by  his  contract  with  them  to  sell  upon 
certain  terms  and  conditions,  sold  to  M.  some  of  said  machines  for  the 
purpose  of  getting  money  from  M.  with  which  to  pay,  and  with  which, 
pursuant  to  a  stipulation  with  M.,  he  did  immediately  pay,  an  indebt- 
edness of  his  own,  for  which  M.  was  surety.  M.  took  and  held  posses- 
sion of  the  machines,  having  stipulated  with  defendant  that  the  latter 
might  purchase  them  back  by  repaying  the  money  so  advanced.  These 
transactions  were  without  the  consent  or  knowledge  of  defendant's 
principals,  and  in  violation  of  the  terms  of  his  contract  with  them,  and 
he  never  accounted  to  them  for  such  machines;  and  the  evidence 
excluded  the  supposition  that  he  did  not  know  that  the  machines  were 
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their  property,  which  he  was  converting  to  his  own  use.  BM,  that 
the  fact  (if  shown)  that  defendant  believed,  when  he  converted  the 
property,  thai  he  would  be  able  to  pay,  and  intended  to  pay,  the  owners 
for  it  when  he  should  be  required  to  account  for  it,  does  not  relieve  the 
act  of  its  fraudulent  imd  criminal  character.     State  1).  Leioham,  117 

8.  The  foregoing  facts  being  proven,  the  court  did  not  err  in  refusing  to 

charge  that  if  defendant  so  construed  the  written  contract  (with  his 
employers)  that  he  honestly  supposed  he  had  a  right  to  sell  machines 
and  use  the  proceeds,  and  afterwards  account  to  the  owners  ■  and  if,  in 
the  transaction,  he  acted  under  that  impression  and  in  good  faith,  the 
jury  should  not  find  him  guilty.  Ibid. 

9.  Nor  was  it  error  to  instruct  the  jury,  in  such  a  case,  that  if,  at  the  time 

alleged,  defendant  sold  any  of  said  machines,  or  turned  them  out 
as  security  for  the  purpose  of  paying  his  own  indebtedness,  without 
the  consent  of  his  principals,  he  was  guilty  as  charged  in  the  first  count 
of  the  information.  Ibid. 

10.  The  case  distinguished  from  Com.  v.   Stea/rns,  3  Met. ,  343,  and  Com.  v. 

I/ibbey,  11  Id.,  64,  decided  under  a  like  statute,  by  the  fact  that  there 

was  liere  a  special  agency,  and  that  the  right  of  property  and  the  pos- 

.  session  remained  in  the  principals.  Ibid. 

11.  Indictment. 

Under  a  statute  against  embezzlement,  which  provides  that  "  whoever 
embezzles,  etc.,  *  *  *  shall  be  deemed  guilty  of  larceny,  an  indict- 
ment charging  simply  an  ordinary  larceny  is  insufficient,  and  no  con- 
viction of  an  offense  under  the  statute  can  lawfully  be  had.  Kribs  v. 
People,  114 

12.  8mne. 

An  indictment,  under  such  a  statute,  must  set  out  the  facts  constituting 
the  embezzlement,  and  then  aver  that  so  the  defendant  committed  the 
larceny.  Ibid. 

13.  Nothing  which  was  larceny  at  common  law  is  included  within  the  statutes 

against  embezzlement.  Ibid. 

And  see  Notes,  pp.  110  and  114 

ESCAPE. 

1.  lUegcd  warrant. 

If  the  warrant  by  virtue  of  which  an  officer  receives  a  prisoner  is  void, 
because  the  magistrate  had  no  jurisdiction  to  issue  the  warrant  on  the 
affidavit  made  before  him,  the  officer  is  not  liable  to  prosecution  for 
voluntarily  permitting  the  prisoner  to  escape  out  of  his  custody, 
although  the  warrant  is  regular  on  its  face.  A  warrant  regular  on  its 
face,  although  illegally  issued,  is  a  protection  to  the  officer  who  has  no 
knowledge  of  the  illegality  of  its  issue,  J)ut  such  a  warrant  imposes  no 
duty  upon  him.     Housh  i>.  People,  465 

2.  Same. 

No  warrant  can  legally  be  issued  until  a  sworn  complaint  is  made  charging 
that  a  crime  has  been  committed,  and  that  there  is  probably  cause  to 
suspect  that  the  person  charged  with  the  crime,  committed  it.         Ibid. 

8.  The  affidavit  on  which  the  warrant  issued  in  this  case  Is  held  fatally 
defective.  •''*«*• 
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4.  On  the  trial  of  a  prosecution  for  aiding  to  escape  from  custody,  the  fact  of 
custody  is  for  the  jury,  and  so,  also,  is  the  legality  of  that  particular 
custody.  The  court  should  acquaint  the  jury  with  the  needful  rules  of 
law,  to  enable  them  to  distinguish  legal  from  illegal  custody,  and  let 
them  make  the  application  thereof  to  the  facts  in  evidence.  Haber- 
sham V.  State,  45 

6.  It  is  error  to  charge  that  the  custody  was  legal  if  the  state's  evidence  is 
true,  or  that  if  the  jury  believe  the  evidence  for  the  state,  they  must 
find  a  verdict  of  guilty.  Ibid. 

6.  Custody  by  a  private  person  after  a  legal  arrest  without  warrant,  becomes 

illegal  if  protracted  for  an  unreasonable  time,  and  whether  the  time 
was  reasonable  or  unreasonable  i^  a  question  for  the  jury,  under  proper 
instructions  from  the  court  as  to  the  promptness  which  the  law  exacts 
in  conveying  the  party  arrested  before  a  magistrate.  Ibid. 

7.  Cruel  treatment  of  his  prisoner  by  the  captor  may  be  considered  (where 

there  is  evidence  on  the  point)  to  illustrate  the  purpose  of  the  arrest 
and  the  bona  fides  of  the  custody.  Ibid. 

8.  Custody  voluntarily  assumed  by  a  private  person  without  warrant,  may  be 

lawfully  terminated  with  his  consent,  by  turning  the  prisoner  loose, 
especially  if  the  latter  be  not  guilty.  Ibid. 

9.  To  make  the  violation  of  a  lawful  custody  criminal,  its  legal  character 

need  not  be  positively  known  to  the  offender,  if  he  has  good  reason  to 
believe  it,  or  is  grossly  negligent  in  the  use  of  means  to  inform  him- 
self. Ibid. 

10.  Actual  guilt  of  the  person  held  in  custody  for  felony  by  a  private  person 

without  waiTant,  is  not  indispensable  to  the  legality  of  the  custody, 
and,  therefore,  neither  his  conviction  nor  his  prosecution  is  a  prereqxii- 
site  to  convicting  another  for  assisting  him  to  escape.  The  question  of 
his  guilt  is  not  otherwise  involved  than  as  throwing  light  upon  the 
motive  and  lawfulness  of  his  arrest,  but  for  that  purpose  it  is  open  to 
the  consideration  of  the  jury.  Ibid. 

And  see  Homicidb. 

EXTRADITION. 

1.  The  respondent  was  extradited  from  Canada,  under  the  Ashburton  treaty 

of  1842,  to  be  tried  on  three  separate  indictments  for  forgery.  On  two 
of  these  he  was  tried  and  acquitted,  and  the  third  was  dismissed.  It 
was  then  sought  to  try  him  for  embezzlement,  there  being  then  pending 
against  him  indictments  for  embezzlement  and  uttering  forged  paper. 
On  motion  of  the  respondent,  based  on  affidavit  showing  the  facts  of 
the  extradition,  it  was  held  that  he  was  entitled  to  be  discharged  from 
arrest  and  afforded  a  reasonable  opportunity  to  return  to  Canada 
before  any  proceedings  could  be  taken  against  him  on  any  charge  not 
named  in  the  warrant  of  extradition.     Commonwealth  v.  Hawes,         201 

2.  Fugitives  from  justice. 

Although,  under  the  constitution  of  the  United  States  and  the  act  of  con- 
gress, a  state  is  only  bound  to  surrender  a  lugitive  from  justice  for 
whom  a  requisition  has  been  issued  by  the  governor  of  a  sister  state, 
yet  the  legislature,  upon  principle'?  of  comity,  may  provide  for  the 
arrest  and  detention  of  such  fugitive  before  the  requisition  has  arrived, 
.  and  may  accompany  the  act  for  the  arrest  by  as  many  conditions  (favor- 
able to  the  alleged  fugitive)  as  to  his  mode  of  arrest  and  examination  as 
it  may  see  fit,  and  such  act  must  be  strictly  complied  with.  Sx  part* 
BoserMatt,  31S 

And  see  Note,  p.  313. 
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EXPERT  WITNESS. 

A  physician  cannot  lawfully  be  compelled  to  testify  as  an  expert  to  matters 
of  medical  science,  against  his  objection,  unless  compensated  by  a 
proper  fee,  as  for  a  professional  opinion;  and  his  refusal  to  testify  as  to 
matters  of  medical  science,  without  such  compcusation,  cannot  be 
punished  as  a  contempt.  Biddlb,  C.  J.,  and  Niblack,  J.,  dis- 
senting.    Buchman  «.  State,  187 

But  see  Note,  p.  187.    , 

EVIDENCE. 

1.  General  principles. 

The  order  in  which  evidence  shall  be  given  is  within  the  discretion  of  the 
trial  court,  and  evidence  which  is  incompetent  when  admitted  will  not 
be  a  ground  for  reversal,  if  it  is  afterwards  made  competent,  by  its 
connection  with  evidence  given  at  a  later  stage  of  the  trial.  Ca/rivll  o. 
Commonwealth,  290 

2.  The  prosecution  cannot  show  in  the  prisoner  a  tendency  or  disposition  to 

commit  the  crime  with  which  he  is  charged.     BtaM  ».  Lapage,  506 

3.  The  prosecution  cannot  give  in  evidence  other  criminal  acts  of  the  pris- 

oner, unless  they  are  so  connected  by  circumstances  with  the  particular 
crime  in  issue  as  that  the  proof  of  one  fact  with  its  circumstances  has 
some  bearing  upon  the  issue  on  trial  other  than  such  as  is  expressed  in 
the  foregoing  proposition.  Ibid. 

4.  Even  though  the  court  permits  an  illegal  or  improper  question  to  be  put  to 

witness,  against  the  objection  of  the  respondent,  the  respondent  is  not 
injured,  and  cannot  complain,  if  the  answer  is  one  which  does  not  pre- 
judice him.     Archer  v.  State,  404 

6.  Where  there  is  a  direct  contradiction  between  two  witnesses,  it  is  for  the 
jury  to  determine  which  is  worthy  of  belief,  and  their  determination 
ought  not  to  be  lightly  disturbed.     Johnson  ».  People,  396 

6.  The  prosecution  have  a  right  to  give  in  evidence  against  the  respondent 

that  he  participated  in  making  arrangements  for  one  of  the  common- 
wealth's witnesses  to  leave  the  place  at  which  the  trial  was  in  progress. 
Collins  V.  Commonwealth,  282 

7.  The  court  is  not  bound  to  Instruct  the  jury  that  they  must  wholly  reject 

the  testimony  of  a  witness  who  has  sworn  falsely  in  one  material  parti- 
cular, even  though  such  false  swearing  was  willful.  The  matter  of  his 
credibility  as  to  other  matters  is  for  the  jury.     White  v.  State,  454 

8.  Chiilty  knowledge. 

When  guilty  knowledge  is  an  ingredient  of  the  offense,  there  need  not 
usually  be  direct  proof  of  actual,  positive  knowledge,  but  the  jury  may 
infer  it  from  suspicious  circumstances,  such  as  apparently  intentional 
neglect  to  make  inquiry  before  engaging  in  a  doubtful  transaction. 

The  fact  of  guilty  knowledge  should  be  left  to  the  jury  to  determine  from 
all  the  circumstances.     Bonker  v.  People,  79 

9.  Cross-examination  of  respondent. 

Where  the  prisoner  was  on  trial  for  the  murder  of  one  Brawn,  and  a  wit- 
ness in  his  own  behalf;  lield,  that  on  cross-examination  it  was  not 
competent  for  the  attorney  for  the  state  to  ask  him,  against  objection. 
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"Did  you  assault  Mr.  Farrer  on  the  Calais  road,  while  drunk  ?"  and 
similar  questions  as  to  assaults  upon  other  parties  while  drunk,  the 
matter  not  being  relevant  to  his  credibility  as  a  witness,  or  competent 
as  substantive  evidence.     State  v.  Ga/rson,  58 

And  see  Note,  p.  60. 

10.  Accomplice. 

Where  two  jointly  indicted  are  awarded  separate  trials,  either  is  a  compe- 
tent witness  for  the  state  against  the  other,  before  he  has  been  convicted 
or  acquitted,  and  it  is  not  necessary  to  enter  a  nolle  prosequi  to  render 
him  competent.     GcuToll  v.  State,  434 

11.  Same. 

It  is  no  objection  to  the  competency  of  an  accomplice  who  Is  called  as  a 
witness  for  the  state  that  he  has  been  assured  by  the  judge  and  district 
attorney  that  so  long  as  they  remain  in  office  his  testimony  shall  not  be 
used  against  him.    White  v.  State,  454 

12.  Same. 

The  credibility  of  an  accomplice  is  a  matter  solely  for  the  jury.  His  testi- 
mony is  to  he  weighed  with  great  caution,  jealousy  and  distrust,  but 
the  jury  are  to  judge  how  far  his  testimony  has  been  corroborated,  and 
they  may  believe  him  without  corroboration.  Ibid. 

13.  Before  a  witness  testifies  in  chief,  counsel  for  the  respondent  has  the  right 

to  examine  her  for  the  purpose  of  showing  that  she  is  not  competent  to 
testify,  for  want  of  intellectual  capacity,  and  it  is  error  to  deny  him 
this  privilege  on  the  ground  that  tlie  judge  has  in  another  case  investi- 
gated the  matter  and  determined  her  to  be  competent.  Ibid. 

14.  Ordinarily,  counsel  ought  to  have  the  right  to  confer  in  private,  before  the 

trial,  with  the  witnesses  they  propose  to  call.  And  where  the  circum- 
stances are  such  that  this  right  can  he  exercised  only  by  the  consent  of 
the  court,  it  is  error  to  refuse  it.  Ibid. 

And  see  Admissions  and  Cojtpbssions,  Absent  Witness,  Dying  Declara- 
tions, Husband  and  Wife,  LiqtroB  Selling. 


FALSE  PRETENSES. 

1.  What  constitutes  the  offense. 

In  a  prosecution  for  conspiracy  to  obtain  money  by  false  pretenses,  if  It 
appears  that  the  transaction  on  the  part  of  the  person  from  whom  the 
money  was  obtained,  or  from  whom  defendants  conspired  to  obtain  it, 
would  have  been  unlawful  in  case  the  representations  of  the  defendants 
had  been  trtte,  there  can  be  no  conviction.     Slate  v.  Crowley,  83 

2.  Thus,  where  money  was  paid  by  A.  to  certain  conspirators  to  get  posses- 

sion of  boxes,  falsely  represented  by  the  latter  to  contain  counterfeit 
money,  with  a  view  to  uttering  the  same,  and  a  further  sum  was  paid 
to  one  of  the  confederates,  who  was  a  constable,  to  prevent  a  threat^ 
ened  arrest  of  A.  for  having  such  counterfeit  money  in  possession  (the 
boxes  in  fact  containing  only  saw-dust),  the  confederates  cannot  be  con- 
victed, upon  these  facts,  of  a  conspiracy  to  obtain  money  of  A.  upon 
false  pretenses.  Ibid. 

8  Where,  by  the  agreement  between  the  prosecutor  and  the  defendant,  the 
defendant  gets  no  title  to  the  property  which  is  delivered  to  him  on  the 
faith  of  the  alleged  false  pretenses,  the  crime  of  obtaining  property  by 
false  pretenses  is  not  committed.     State  s.  Anderson,  100 
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4.  It  is  not  necessary,  to  constitute  the  offense  of  obtaining  goods  by  false 

pretenses,  that  the  owner  has  been  induced  to  part  witli  his  property 
solely  and  entirely  by  pretenses  which  arc  false;  nor  need  tlie  pretenses 
be  the  paramount  cause  of  the  delivery  to  the  prisoner.  It  is  sufficient, 
if  they  are  a  part  of  the  movinj;  cause,  and,  without  them,  the  defrauded 
party  would  not  have  parted  with  the  property.     In  re  Snyder,         238 

5.  A  pretense  which  is  false  when  made,  but  true  by  the  act  of  the  person 

making  the  same  when  the  prosecutor  relies  thereon  and  parts  with  his 
property,  is  not  a  false  pretense  within  the  statute.  Ibid. 

8.  To  hold  a  person  for  trial  who  is  charged  with  obtaining  money  or  prop- 
erty by  false  pretenses,  it  must  appear  that  the  preten.-es  relied  upon 
relate  to  a  past  event  or  to  some  present  existing  fact,  and  not  to  some- 
thing to  happen  in  the  future.     A  mere  promise  is  not  sufficient.     Ibid. 

7.  A  false  statement  that  a  house  and  lot  were  unincumbered,  when,  in  fact, 

they  were  subject  to  a  recorded  mortgage,  is  not  a  false  pretense  within 
the  statute,  because  the  party  defraudeii  had  the  means  of  detecting  it 
at  hand,  and  might  have  protected  himself  by  the  exercise  of  common 
prudence.     Commonwealth  u  Orady,  105 

8.  Statements  as  to  the  value  of  lots,  or  that  they  are  "nicely  located,"  are 

matters  of  opinion,  and  not  facts,  and,  therefore,  not  within  the  statute. 
People  V.  Jacobs,  102 

» 

9.  Indictment. 

An  .indictment  for  obtaining  goods  by  false  pretenses  is  sufficient,  if  it  allege 
that  the  goods  were  obtained  by  the  defendant  by  means  of  the  false 
pretenses,  and  with  the  fraudulent  intent  particularly  stated,  without 
other  averment  that  the  owner  relied  upon  them,  and  was  induced 
thereby  to  part  with  the  goods.     Norris  b.  State,  85 

10.  In  an  information  for  false  pretenses,  it  is  not  necessary  to  allege  in  express 

words  that  the  party  defrauded  relied  upon  the  false  representations 
made,  but  this  is  a  necessary  implication  from  the  allegation  that  he 
was  iniluced  by  the  false  representations  to  part  with  his  money.  People 
t.  Jacobs,  103 

11.  If  any  of  the  false  representations  charged  in  the  information  are  matters 

of  opinion,  and  immaterial,  a  charge  that  if  the  prosecutor  parted  with 
his  money  relying  upon  any  of  the  false  representations  alleged,  the 
offense  is  complete,  without  discriminating  between  those  that  are 
material  and  those  that  are  immaterial,  is  erroneous.  Ibid. 

12.  In  section  twelve  of  the  crimes  act,  as  amended  February  21,  1873,  declar- 

ing "that  if  any  peison,  by  any  false  pretense  or  pretenses,  shall  obtain 
from  any  other  person,"  etc. ;  the  word  "  person,"  in  the  latter  phrase, 
includes  artificial  as  well  as  natural  persons.     Norris  v.  State,  85 

13.  Locality  of  crime. 

Where  A.,  by  false  pretenses  contained  in  a  loiter  sent  by  mail,  procures  the 
owner  of  goods  to  deliver  them  to  a  desinnaled  common  carrier  in  one 
county,  consijined  to  the  writer  in  another  county,  the  offense  of  obtain- 
ing goods  by  false  pretenses  is  complete  in  the  former  county,  and  tho 
offense  must  be  prosecuted  therein.  Ibid. 

See  Larceny,  and  see  Notes,  pp.  95,  102,  106  and  242. 
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FORGERY. 

1.  The  forged  instrument. 

The  false  making,  with  fraudulent  intent,  of  an  instrument  in  the  general 
form  of  a  bank-check,  requesting  the  bank  to  "pay  W.  T.  C,  Jr.,  or 
bearer,  one  fifty  dollars  in  current  funds,"  constitutes  the  crime  of  for- 
gery, under  section  1,  ch.  166,  R.  S.     State  v.  Coyle,  149 

2.  At  the  left  upper  corner  of  the  check  were  the  figures  $150.00.     Whether 

this  would  authorize  the  court  to  supply  the  words  "hundred  and" 
between  "  one  "  and  "fifty"  in  the  body  of  the  instrument,  qtiere;  but 
the  check  at  least  calls  for  the  payment  of  fifty  dollars.  Ibid. 

8.  The  check  is  apparently  a  valid  obligation ;  would  create  a  liability  if  gen- 
uine, and,  therefore,  had  a  tendency  to  defraud.  Ibid. 

4.  An  indictment  charging  that  defendant  forged,  with  intent  to  defraud,  ■> 

written  instrument  as  follows:  "Due  8.35.  Askew  Brothers."  Mean- 
ing thereby  that  eight  dollars  and  twenty-five  cents  were  due  to  him 
from  Askew  Brothers,  which  was  a  partnership  composed  of  certain 
specified  individuals,  is  not  demurrable,  and  charges  forgery  in  the 
second  degree,  under  section  3702  of  the  Revised  Code.  Bembert  t. 
State,  141 

5.  A  forged  instrument  was  in  the  following  terms:     ".^kron.  May  2,  1874. 

Mr.  Schroeder:  Please  let  Mr.  Borswick  have  his  clothes,  and  I  will 
hold  his  pay  till  next  Tuesday,  and  will  see  that  paid  for.  J.  Butlbk." 
Held,  that  such  instrument  may  be  described  in  an  indictment  as  an 
"order  for  the  delivery  of  goods  and« chattels, "  within  the  meaning  of 
the  statute.     Ohidester  v.  State,  '  153 

6.  The  word  "  value  "  in  section  93  of  the  code  of  criminal  procedure,  is  used 

in  that  section  in  the  sense  of  "  effect,"  "  import,"  and  not  in  the  sense 
of  "  worth  in  money. "  IhH. 

7.  On  the  trial  of  a  defendant,  charged  in  an  indictment  with  having  forged 

such  instrument,  where  evidence  has  been  given  tending  to  show  that 
the  defendant  was  not  present  when  the  forged  instrument  was  made, 
it  is  error  for  the  court  to  refuse  to  instruct  the  jury  that  if  it  be  found 
by  them  that  the  defendant  was  not  so  present,  he  cannot  be  convicted 
of  the  offense  charged  in  the  indictment,  or  to  instruct  the  jury  that  if 
it  be  found  that  the  forged  instrument  was  made  by  another  person,  by 
the  procurement  of  the  defendant,  although  he  was  not  present  at  the 
forgery,  he  might  be  convicted  of  the  offense  charged  in  the 
indictment.  Ibid. 

8.  Forgery  by  using  an  innocent  agent. 

Where  A,  for  the  purpose  of  defrauding  B,  procured  0,  an  innocent  party, 
to  sign  the  name  of  B  to  a  promissory  note,  by  falsely  representing  that 
C  was  authorized  by  B  so  to  do.  Held,  that  A  was  guilty  of  forgery. 
Ch-egory  v.  State,  146 

9.  Va/riance. 

The  indictment  was  for  forging  a  promissory  note  which,  as  set  forth  in  the 
indictment,  contained  these  words;  "The  drawers  and  indorsers sever- 
ally waive  presentment  for  payment,  protest,  and  notice  of  protest,"  etc. 
The  note  offered  in  evidence  did  not  contain  the  words  "  and  notice  of 
protest."  Ileld,  a  fatal  variance,  and  that  the  note  was  not  admissible 
in  evidence.     Sliarley  v.  State,  168 
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1.  Defendant,  having  been  tried  and  convicted,  but  the  convintion  being  set 
aside  because  he  was  entitled  to  an  acquittal  on  the  evidence,  cannot 
again  be  put  in  jeopardy  of  punishment  lor  the  same  offense  (Const., 
ait.  1,  sec.  8),  and  the  trial  court  is,  therefore,  advised  to  arrest  judg- 
ment and  discharge  him  from  custody.     State  v.  Moon,  64 

8.  Where  a  person  indicted  for  murder  is  found  guilty  of  murder  in  the 
second  degree,  this  verdict  is,  in  legal  ellect,  an  acquittal  of  the  charge 
of  murder  in  the  first  degree.  If  he  is  granted  a  new  trial  he  cannot, 
on  the  second  trial,  be  convicted  of  murder  in  the  first  degree.  John- 
ton  v.  State,  480 

3.  The  constitutional  provision  that  defendant  shall  not  be  twice  put  in  jeo- 

pardy for  the  same  offense,  does  not  operate  to  prevent  a  new  trial  of  a 
charge  on  which  the  defendant  has  been  once  convicted,  after  a  new 
trial  has  been  granted  on  his  own  motion.  Ibid. 

4.  Where  a  plea  of  former  acquittal  is  defective  in  form,  the  plea  may  be 

aided  by  the  record,  and  should  be  sustained  if  the  record  of  the  court 
in  the  same  case  contains  everything  necessary  to  sustain  it.  Ibid. 

6.  The  defendant,  being  on  trial  for  a  violation  of  the  Sunday  law,  proved 
that  he  had  before  been  convicted  on  his  plea  of  guilty  before  a  justice 
of  the  peace,  and  fined  one  dollar,  for  the  identical  oEEense  then  on 
trial.  Held,  that  this  was  a  complete  bar  to  the  pending  prosecution. 
Wilkinson  v.  State,  596 

6.  To  an  indictment  for  shooting  with  intent  to  kill  a  human  being,  the 

respondent  pleaded  former  acquittal.  It  appeared,  from  the  plea,  that 
he  had  been  formerly  prosecuted  for  maliciously  shooting  and  wound- 
ing a  horse,  on  which  charge  he  had  been  acquitted,  and  the  plea 
alleged  the  identity  of  the  two  offenses.  Seld,  that  a  demurrer  to  this 
plea  was  properly  sustained.  The  two  offenses  are  essentially  different, 
and  could  not  be  legally  identical,  although  both  offenses  might  have 
been  committed  in  one  and  the  same  transaction.  State  v.  Home- 
man,  427 

7.  A  conviction  under  a  city  ordinance  for  "disturbing  the  peace,"  or  for 

"fighting  in  the  streets,"  cannot  be  pleaded  in  bar  to  an  indictment  in 
the  circuit  court  for  the  assault  and  battery  committed  at  the  same  time. 
The  two  offenses  are  not  identical..    State  v.  Sly,  61 

8.  A  conviction  for  simple  larceny  of  a  hat  (of  the  value  of  four  dollars)  is  a 

bar  to  an  indictilient  for  larceny  of  the  same  from  a  shop,  the  stealing 
in  both  cases  being  one  and  the  same.     State  v.  Wiles,  621 

9.  If  the  jury  come  into  court  and  render  a  verdict  of  guilty,  and  are  dis- 

charged, in  the  absence  of  the  prisoner,  who  is  in  the  custody  of  an 
officer  in  another  room,  the  prisoner  is  entitled  to  a  new  trial,  but  he 
is  not  entitled  to  a  final  discharge.     State  v.  Hays,  630 

10.  The  discharge  of  a  person  charged  with  felony  on  his  examination  before 

a  committing  ma<!;istrate,  is  no  bar  to  a  second  examination  before  the 
same  or  a  different  magistrate,  on  another  complaint  charging  the  same 
offense.    Mi  parte  Oarst,  618 

See  Lakcbny;  and  see  Notbs,  pp.  53  and  67. 
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FORNICATION. 

1.  It  is  not  in  violation  of  the  constitution  of  the  United  States  to  punish  with . 
greater  severity  fornication  and  adultery  between  persons  of  different 
races  than  between  persons  of  the  same  race.     Vord,  r>.  State,  161 

3.  On  the  trial  of  an  indictment  for  fornication,  it  devolves  upon  the  prose- 
cution to  prove  that  the  respondents  are  unmarried.  In  the  absence  of 
any  evidence  on  the  subject,  the  law  presumes  that  a  man  and  woman 
openly  living  and  cohabiting  together  are  lawfully  married.  Territory 
■0.  Whitcomb,        .  159 

St  The  Indiana  statute,  which  provides  "that  crimes  and  misdemeanors  shall 
be  defined,"  etc.,  is  repealed  pro  tanto  by  a  later  statute,  prescribing  a 
punishment  for  a  crime  which  it  does  not  define,  and  therefore  an 
indictment  founded  upon  a  statute  punishing  "open  and  notorious 
adultery  or  fornication"  is  good,  although  the  statute  does  not  define 
the  crime.     Hood  v.  State,  165 

4  The  courts  of  Utah  have  no  jurisdiction  to  grant  a  divorce  between  resi- 
dents and  citizens  of  one  of  the  United  States,  neither  of  whom  is  a 
resident  of  Utah  at  the  time  the  divorce  proceedings  are  had.  Ibid. 

5.  Fornication,  at  the  common  law,  is  sexual  intercourse  between  a  man, 

married  or  single,  and  an  unmarried  woman.  Ibid. 

6.  Adultery,  at  the  common  law,  is  sexual  intercourse  between  a  married 

woman  and  a  man,  married  or  single,  other  than  her  husband.       Ibid. 

7.  The  provision  in  the  constitution  of  the  United  States,  that  ' '  full  faith  and 

credit  shall  be  given  in  each  state,  to  the  public  acts,  records  and  judi- 
cial proceedings  of  every  other  state,"  does  not  include  judgments  and 
decrees  which  show  upon  their  face  that  the  courts  rendering  them  had 
no  jurisdiction  in  the  premises.  Ibid. 

8.  The  respondent  had  procured  a  divorce  in  Utah,  which  was  void  for  want 

of  jurisdiction.  Relying  upon  this  divorce  he  married  and  openly 
cohabited  with  another  woman  in  Indiana.  Held,  that  he  was  guilty 
of  open  and  notorious  fornication,  and  that  his  reliance  on  the  Utah 
divorce  was  no  defense,  he  being  conclusively  presumed  to  know  the 
law.  Ibid. 

HABEAS  CORPUS. 

1.  Bes  adjudicata. 

Where  a  person  confined  by  virtue  of  a  sentence  upon  conviction  for  crime 
is  discharged  from  such  confinement  on  habeas  corpus,  by  a  judge  hav- 
ing jurisdiction  to  determine  the  matter,  on  the  ground  of  the  alleged 
illegality  of  the  sentence,  the  discharge  being  a  judgment  in  favor  of 
personal  liberty,  is  final  and  conclusive.     Ex  parte  Jilz,  317 

2.  Ba/rm. 

In  such  a  case  the  Supreme  Court  has  no  jurisdiction  to  re-examine  the 
grounds  on  which  a  discharge  was  granted,  and  if  the  defendant  is 
again  arrested  on  the  same  conviction,  the  Supreme  Court  will  release 
him  on  liabeaa  corpus,  on  the  ground  that  his  right  to  be  set  at  liberty 
under  that  conviction  is  res  a^udicata.  Ibid. 

3.  To  be  admitted  to  bail. 

A  party  indicted  for  murder  is  entitled,  upon  proper  application,  to  a  writ 
of  habeas  corpus  for  the  purpose  of  showing  such  facts  as  may  satisfy 
the  court  that  the  proof  is  not  strong,  or  the  presumption  is  not  great. 
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that,  he  is  guilty  of  a  capital  offense,  and  that  he  is  entitled  to  be  dis- 
charged on  bail.  The  indiclment  charging  a  capital  offense  is  not  con- 
clusive upon  such  application,  under  the  statute,  as  to  the  character  of 
the  testimony.     HoUey  v.  State,  250 

4.  Practice  on. 
Under  section  677  of  the  Kansas  Code,  Gen.  Stat.  1868,  p.  763,  the  judge  or 
court  issuing  a  writ  of  habeas  corpus  on  a  petition  complaining  that  the 
person  in  whose  behalf  the  writ  is  applied  for  is  restrained  of  his  liberty 
without  probable  cause,  may,  even  in  case  there  is  no  defect  in  the 
charge  or  process,  summon  the  prosecuting  witness,  investigate  the 
criminal  charge,  and  discharge,  let  to  bail,  or  recommit  the  prisoner, 
as  may  be  just  and  legal.     In  re  Snyder,  228 

6.  On  the  hearing  and  determination  of  a  cause  arising  upon  a  writ  of  habeas 
corpus,  before  a  judge  or  court  investigating  the  criminal  charge  against 
a  person  committed  by  an  examining  magistrate  for  the  offense  of  hav- 
ing obtained  money  or  property  by  false  pretenses,  the  prosecutor, 
when  examined  as  a  witness,  may  testify  that  he  believed  the  pretenses, 
and,  confiding  in  their  truth,  was  Induced  thereby  to  part  with  his, 
money  or  property.  Ibid. 

6.  Where  denied. 

Where  the  facts  stated  in  a  petition  for  a  writ  of  habeas  coi'pus  and  th« 
papers  thereto  annexed,  if  established,  will  not  warrant  the  discharge 
of  the  prisoner,  the  writ  will  be  denied.     Petition  of  Semler,  249 

7.  Functions  of  writ.  ' 

The  writ  of  habeas  corpus  is  not  designed  to  perform  the  office  of  an  appeal 
or  writ  of  error,  and  cannot  be  resorted  to  for  the  purpose  of  reviewing 
orders  or  judgments  which  are  merely  erroneous,  made  or  rendered  by 
a  court  which  had  jurisdiction  of  the  subject  matter  and  of  the 
person.  Ibid. 

8.  Thus,  one  who  is  Imprisoned  In  default  of  bail,  by  order  of  a,  circuit  court 

of  this  state,  in  wliich  a  criminal  Information  is  pending  against  bim 
for  embezzlement  of  moneys  in  his  possession  as  county  treasurer,  will 
not  be  discharged  by  this  court  upon  habeas  corpus,  on  the  ground  that 
the  information  is  Insufficient  to  charge  him  with  any  offense,  and  that 
the  circuit  court  erred  in  refusing  to  quash  it  for  that  reason.  Ibid. 

0.  Where  the  petitioner  also  alleges  that,  upon  a  complaint  subsequently 
made  before  a  magistrate,  he  was  held  to  bail  and  gave  the  bail  required, 
and  that  the  offense  thus  complained  of  was  the  same  as  tliat  described 
•  in  the  information  previously  filed,  but  this  court,  upon  inspecting  such 
complaint  and  other  papers  annexed,  cannot  assume  that  the  offense 
charged  is  the  same.  It  denies  the  writ,  with  a  suggestion  that  the  cir- 
cuit court,  on  the  prisoner's  application  for  that  purpose,  should 
inquire  into  the  fact,  and,  upon  finding  it  to  be  as  alleged,  should  grant 
the  proper  relief  in  respect  to  bail.  Ibid. 

And  see  Note,  p.  237. 


HOMICIDE. 

In  a  case  where  some  of  the  evidence  tended  to  show  that  the  wound 
inflicted  by  the  respondent  upon  the  deceased  was  not  necessarily  fatal, 
but  that  by  neglect  of  the  directions  of  the  physician  in  charge  maggots 
got  into  the  wound,  causing  inflammation  of  the  bowels,  from  which 
the  wounded  person  died,  a  request  to  charge  that  "if  the  jury  find 
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that  the  wound  inflicted  by  the  defendant  was  not  of  itself  mortal,  but 
through  negligence  or  want  of  proper  treatment  became  so  and  termin- 
ated fatally,  and  that  neglect  or  want  of  proper  treatment  was  the 
immediate  cause  of  the  death  of  the  deceased,  and  not  the  wound 
itself,  they  must  acquit  the  defendant,"  was  held  properly  refused. 
Kee  V.  State,  263 

2.  In  such  a  case,  it  is  proper  to  charge  the  jury  that  "if  the  jury  believe, 
from  the  evidence,  that  the  deceased,  within  the  space  of  a  year  and  a 
day  from  the  infliction  of  the  wound,  died  from  some  disease  or  dis- 
order produced  by  said  wound,  inflicted  by  the  voluntary  act  of  the 
defendant,  when  not  in  danger  of  life  or  limb  from  the  deceased,  then 
they  will  find  the  defendant  guilty  as  charged."  Ibid, 

5.  Held,  that  there  was  no  error  in  charging  that  "if  the  jury  believe,  from 

the  evidence,  that  the  defendant  willfully  and  unlawfully  inflicted 
upon  the  deceased  a  mortal  or  dangerous  wound,  and  from  that  wound 
and  other  aggravating  causes,  operating  upon  or  caused  by  said  wound, 
the  deceased  died,  they  should  find  the  defendant  guilty,  and  the 
defendant  cannot,  under  the  law,  shelter  himself  V)y  a  plea  of 
erroneous  treatment  of  the  deceased,  either  from  his  physicians  or 
nurses."  Ibid. 

4  New-born  infant — Independent  life. 

Ad  infant,  although  fully  delivered,  cannot  be  considered  in  law  a  human 
being  and  the  subject  of  homicide  until  life,  independent  of  the  mother, 
exists ;  and  the  life  of  the  infant  is  not  independent,  in  the  eyes  of  the 
law,  until  an  independent  circulation  has  become  established.  State  v. 
Winthrop,  274  • 

6.  Degree. 

To  constitute  the  crime  of  murder  in  the  first  degree,  deliberation  and  pre- 
meditation must  be  proven,  and  an  instruction  to  the  jury,  defining 
murder  in  the  first  degree,  which  omits  these  elements,  is  erroneous: 
State  v.  Foster,  61  Mo.,  548;  State  v.  Lane,  64  Mo.,  319.  But  where  all 
the  evidence  shows  that  the  killing  was  deliberate  and  premeditated, 
insanity  being  the  only  defense  set  up,  the  error  does  not  prejudice  the 
prisoner,  and  is  not  ground  for  reversal.     State  v.  Kring,  313 

6.  It  appeared  that  the  defendant,  intending  merely  to  frighten  the  deceased, 

discharged  a  revolver  at  her  and  inflicted  a  mortal  wound.  The  revol- 
ver had  one  load  in  it,  but  the  defendant  had  reason  to  believe,  and  did 
believe,  that  it  would  not  go  off.  Held,  that  on  such  facts  no  jury 
would  be  warranted  in  finding  that  a  man  of  ordinary  prudence  could 
so  conduct  himself,  and  that  a  request  to  charge,  based  on  that  assump- 
tion, was  properly  refused.     State  v.  Hardie,  "836 

7.  The  court  charged  the  jury  as  follows:     "And  in  this  case  I  submit  to  you 

to  find  the  facts  of  recklessness  and  carelessnessunder  the  evidence;  and 
if  you  find  that  the  death  of  the  party  was  occasioned  through  the  reck- 
lessness and  carelessness  of  the  defendant,  then  you  should  convict  him 
(i.  e.,  of  manslaughter),  and,  if  not,  you  should  acquit.  And  by  this  I 
do  not  mean  that  defendant  is  to  be  held  to  the  highest  degree  of  care 
and  prudence  in  handling  a  daugei-ous  and  deadly  weapon,  but  only 
such  care  as  a  reasonably  prudent  man  should  and  ought  to  use  under 
like  circumstances,  and  if  he  did  not  use  such  care  he  should  be  con- 
victed, otherwise  he  should  be  acquitted."  Held,  that  this  instruction 
was  quite  as  favorable  as  the  defendant  was  entitled  to.  Ibid. 

8.  Belf-defense. 

The  ancient  doctrine  which  required  an  assailed  person,  under  all  circum- 
stances, to  retreat  as  far  as  he  could  with  safety,  and  avoid,  if  he  pes- 
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sibly  could,  the  necessity  of  taking  liuman  life  in  defense  of  his  own 
life  or  in  the  protection  of  his  person  from  great  bodily  harm,  has  been 
greatly  modified  by  modern  decisions.  The  weight  of  authority  now 
is,  that  when  a  person,  being  Without  fault  in  a  place  where  he  has  a 
right  to  be,  is  violently  assaulted,  he  may,  without  retreating,  repel 
force  by  force,  and  if,  in  the  reasonable  exercise  of  his  right  of  self- 
defense,  his  assailant  is  killed,  he  is  justifiable.   Bunyan  v.  State,       318 

9.  On  the  facts  of  this  case  it  is  considered  by  the  court  that  there  was  no 

evidence  tending  to  show  that  it  was  the  duty  of  the  accused  to  retreat 
before  defending  himself.  Hid. 

10.  The  respondent  was  in  a  shed,  the  right  of  possession  to  which  was  in 

dispute  between  himself  and  the  deceased.  Angry  words  having 
passed  between  the  parties,  the  deceased  advanced  with  an  ax  on  his 
shoulder  to  the  shed  in  a  threatening  manner.  The  defendant  warned 
the  deceased  not  to  enter,  but  without  heeding  this  warning,  the 
deceased  advanced  to  the  eve  of  the  shed,  almost  if  not  quite  within 
striking  distance  of  the  deceased,  when  the  latter  shot  him  with  a  pistol 
and  killed  him.  Seld,  that  if  the  respondent  was  lawfully  in  the  shed 
attending  to  his  business,  and  without  blame,  he  was  not  bound  to 
retreat  even  though  he  might  have  done  so  with  safety,  but  might 
defend  himself  where  he  was,  even  to  the  taking  of  life,  if  necessary. 
Erwin  n.  State,  251 

11.  Where  a  man  pursuing  his  lawful  business  and  without  any  fault  or  blame 

on  his  own  part,  is  feloniously  assaulted,  he  is  not  bound  to  retreat  even 
though  he  may  do  so  with  safety,  but  he  may  defend  himself  where  he 
is,  and  if  in  his  own  defense  he  necessarily  kills  the  felonious  assaulter, 
the  killing  is  justifiable  homicide.  If  the  assaulted  party  is  himself  at 
fault,  he  is  bound  to  retreat  as  far  as  he  can  with  safety,  but  if,  having 
retreated  as  far  as  he  can  with  safety,  he  necessarily  kills  his  adversary 
to  save  himself  from  death  or  grievous  bodily  harm,  the  killing  is 
excusable  homicide.  Ibid. 

12.  Where  the  circumstances  of  the  killing  are  not  disclosed  by  the  evidence 

beyond  the  fact  that  it  was  done  with  a  deadly  weapon,  the  law  pre- 
sumes malice  from  the  use  of  the  deadly  weapon;  but  where  all  the 
facts  and  circumstances  attendant  upon  the  killing  are  disclosed  by  the 
evidence,  the  inference  of  malice  is  to  be  drawn,  if  at  all,  by  the  jury 
from  all  the  circumstances,  of  which  the  use  of  the  deadly  weapon  is 
one.  ,  Ilnd. 

r 

13.  Where  the  evidence  is  conflicting,  and  a  part  of  it  tends  to  establish  justi- 

fiable homicide. in  self-defense,  a  charge  that,  "in  this  case,  the  law 
raises  a  presumption  of  malice  from  the  use  of  a  deadly  weapon,"  is 
erroneous.  Ibid. 

14.  An  instruction  to  the  jury,  from  which  they  might  infer  that  the  prisoner 

was  guilty  of  murder  in  the  first  degree,  if  lie  fired  with  a  willful,  delib- 
erate and  pi-emeditiited  intont  to  take  life,  even  though  the  defendant 
had  a  reasonable  belief  of  bodily  harm,  and  acting  on  that  belief  and 
apprehension  of  danger  fired  the  fatal  shot,  is  erroneous.  Pisiorius  v. 
Commonwealth,  284 

16.  Motive. 
In  a  ti'ial  for  homicide,  any  evidence  which  fairly  tends  to  prove  a  con- 
spiracy between  the  prisoners  to  commit  murder,  and  a  motive  for  the 
murder,  is  admissible,  although  not  tending  directly  to  prove  the  mur- 
der charged,  in  a  case  where  such  testimony  tends  to  corroborate  and 
render  more  credible  the  testimony  tending  directly  to  prove  the  mur- 
der charged.     Oarroll  v.  Corrvmonwealth,  290 

Vol.  II.— 43 
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16.  Th/reats  bff  deceased. 

Circumstances  tending  to  show  hostility  toward  the  defendant,  on  the  part 
of  the  deceased,  and  threats  made  by  the  deceased  against  the  defend- 
ant, but  not  communicated  to  him ;  fi^ld,  properly  excluded  under  the 
evidence  in  this  case.     State  v.  Elliott.  323 

17.  Constable  Tailing  prisoner  to  prevent  his  escape. 

A  constable  has  no  right  to  kill  a  prisoner,  in  custody  for  a  misdemeanor,  to 
prevent  his  escape;  and,  if  he  does  so,  he  will  be  guilty  of  murder  or 
manslaughter,  as  the  case  may  be.     Beneau  d.  State,  634 

And  see  Dying  Declarations  and  Note,  p.  373. 

HOUSE  OF  ILL-FAME. 

In  order  to  render  the  defendant  guilty  of  keeping  a  house  of  ill-fame,  it 
must  appear  that  he  has  some  interest  in  it  as  such,  or  that  he  partici- 
pates, or  is  authorized  to  participate  in  some  way  in  its  management. 
Proof  that  he  is  the  owner  and  lessor  of  the  house,  and  that  he  is  fre- 
quently there,  and  stays  there  Sundays,  is  not  sufficient.  State  v. 
PearsaU,  380 

HUSBAND  AND  WIPE. 

The  wife  of  a  respondent  is  not  a  competent  witness  for  a  co-respondent, 
who  is  being  tried  at  the  same  time.     Territory  «.  Paul,  332 


INCEST. 

1.  Incest  is  not  an  indictable  offense  at  common  law,  and  where  there  is  no 

statute  against  it,  it  is  not  a  criminal  offense.     State  v.  Keesler,  331 

2.  In  Illinois,  a  bare  solicitation  to  commit  incest  is  not  indictable.     Such  a 

solicitation  is  not  an  attempt  within  the  meaning  of  the  statute.     Oox 
e.  People,  329 

INSANITY. 

1.  The  contents  of  letters  written  by  the  prisoner  may  be  given  in  evidence 

to  establish  his  sanity,  where  insanity  is  set  ug  as  a  defense.     State  v. 
Kring,  313 

2.  B  seems  that  moral,  as  contra-distinguished  from  mental,  insanity,  is  insuf- 

ficient to  relieve  a  party  from  responsibility  for  crime.  Hid. 


INTENT. 

See  Mayhbm. 

JURY. 

1.  General  prindplea. 

It  is  error  to  charge  the  jury  that  they  are  in  no  sense  judges  of  the  law. 
Habersham,  v.  State,  45 
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2.  An  erroneous  overruling  of  a  challenge  for  cause,  is  not  reversible  error, 

unless  the  prisoner  exliausts  his  peremptory  challenges,  and  is  thus 
prevented  from  getting  rid  of  the  obnoxious  juror  by  a  peremptory 
challenge.     State  v.  Elliott,  332 

3.  Where  a  juror  who  should  have  been  rejected  for  cause  is  afterwards  per- 

emptorily challenged,  and  a  full  panel  of  impartial  and  acceptable 
jurors  is  obtained  before  the  respondent  has  exhausted  his  peremptory 
challenges,  the  error  does  not  prejudice  him  and  is  no  ground  for 
reversal.     Erwin  ».  State,  251 

4.  Where  the  court  has  improperly  overruled  a  challenge  for  cause,  the  error 

is  ground  for  reversal,  notwithstanding  the  juror  is  afterwards  chal- 
lenged peremptorily  by  the  defendant,  if  the  defendant  exhausts  his 
peremptory  challenges,  because  the  defendant  has  thereby  been 
deprived  of  his  right  to  peremptorily  challenge  one  of  the  jurors  who 
sat  upon  the  trial.     State  v.  Brown,  423 

6.  A  defendant,  in  a  criminal  prosecution,  cannot  waive  his  right  to  a  legal 
jury  of  twelve  men,  and  a  trial  and  conviction  by  less  than  that  num- 
ber, although  by  his  consent,  is  illegal.     Allen  v.  iState,  441 

6.  A  defendant  in  a  criminal  action  may,  with  the  consent  of  the  state  and 

court,  waive  a  statute  enacted  for  his  benefit,  or  his  right  to  be  tried  by 
a  full  jury  of  twelve.     State  v.  Kaufman,  626 

7.  The  jury  ought  not  to  be  unfairly  or  unreasonably  urged  or  coerced  by 

the  trial  judge  to  an  agreement.  Such  undue  urging  by  the  trial  judge 
tends  to  produce  compromise  verdicts,  which,  in  criminal  trials,  ought 
not  to  be  tolerated.  Held,  that  the  language  of  the  trial  judge,  in  this 
case,  tended  to  exert  an  undue  influence  and  pressure  upon  the  jury  to 
reach  an  agreement,  and  probably  did  exert  such  an  influence,  since  the 
jury  found  the  defendant  guilty  of  assault  only,  in  a  case  where  it  was 
clear  he  should  either  have  been  convicted  of  assault  with  intent  to 
commit  murder,  or  wholly  acquitted.     State  v.  Bybee,  449 

8.  Where  the  jury  are  taken  by  order  of  the  court  to  view  the  locality  of  the 

crime,  the  prisoner  has  a  right  to  accompany  them,  and  should  be  taken 
with  them,  unless  he  chooses  to  waive  his  privilege.  (See  Benton  e. 
StaU,  30  Ark.,  328,  to  the  same  effect.)     White  v.  State,  454 

9.  That  a  juror,  after  being  charged  with  a  criminal  case,  was  allowed  to 

separate  from  the  jury,  is  ground  of  new  trial,  unless  it  b6  afBrmatively 
shown  that  he  had  no  communication  with  any  one  upon  the  subject 
of  the  trial,  either  directly,  by  conversation,  or  indirectly,  by  overhear- 
ing the  observation  of  others.     Daniel  v.  State,  421 

10.  However  improperly  jurors  may  talk  about  a  case  in  their  deliberations 

upon  it,  and  discuss  things  outside  of  the  testimony,  it  would  be  erect- 
ing a  standard  too  high,  and  would  result  in  a  defeat  of  justice,  to  set 
aside  their  verdict  because  they  wUl  do  so.     Taylor  ®.  Slate,  13 

11.  The  fact  that  the  jury,  pending  the  trial,  were  taken  by  the  sheriff  into  a 

saloon,  and  treated  by  him  to  a  drinli  of  spirituous  liquor,  is  not,  of 
itself,  sufficient  ground  for  setting  aside  the  verdict.     Kee-e.  State,    263 

12.  That  while  taking  refreshments  at  a  hotel,  pending  the  trial,  two  of  the 

jury,  being  colored  men,  ate  in  a  different  room  from  the  others,  is  not 
ground  for  a  new  trial.  Ibid. 
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13.  Impartial  Jury, 

On  a  trial  for  homicide,  a  juror  who  had  formed  or  expressed  an  opinion 

that  the  deceased  was  killed  by  the  prisoner,  nothing  else  appearing,  is 

incompetent  lo  sit  as  a  juror,  and,  on  a  challenge  for  cause,  should  be 

rejected.     State  v.  Brown,  428 

14  Barns.  , 

A  juror  who  stated,  on  his  examination  on  the  voir  dire,  that  his  impres- 
sion was  that  the  respondent  was  more  guilty  than  a  eo-respondent 
whom  he  knew  had  already  been  convicted;  that  it  was  merely  an 
impression,  founded  on  no  facts,  and  that  his  mind  was  perfectly  free 
to  act  justly;  that  his  impression  did  not  amount  to  an  opinion,  and 
was  not  such  as  would  in  the  least  influence  his  verdict,  was  held  com- 
petent to  sit.     White  v.  State,  454 

16.  Same. 
The  trial  judge  may  properly  himself  examine  jurors  as  to  their  compe- 
tency, and,  on  a  murder  trial,  has  a  right  to  ask  the  jurors  if  they  are 
opposed  to  capital  punishment.  Ibid. 

16.  It  is  not  a  legal  objection  to  a  juror,  in  the  absence  of  any  statute  requiring 

an  educational  qualification,  that  he  can  neither  read  nor  write.      Ibid. 

17.  The  mere  fact  that  a  juror  swears  that  he  thinks  the  evidence  might  remove 

the  opinion  he  has  formed  in  answer  to  a  question  whether  he  could 
render  an  impartial  verdict,  does  not  make  him  a  competent  juror.  He 
must  swear  unequivocally  and  positively,  and  the  court  must  be  able  to 
determine  him  to  be  competent.  On  the  facts  of  this  case,  a  juror  who 
was  received  was  held  to  be  clearly  incompetent.     Oa/rroU  v.  State,     424 

18.  Under  the  Ohio  statute,  it  is  error  to  overrule  a  challenge  for  cause  to  a 

juror  who  states  that  he  has  formed  and  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  respondent,  from  reading  a  report  of  the  tes- 
timony of  the  witnesses  given  on  a  former  trial,  even  though  he  states 
also  that  he  feels  himself  able,  notwithstanding  such  opinion,  lo  render 
an  impartial  verdict  upon  the  law  and  evidence.     Erwin  v.  State,      351 

And  see  Note,  p.  262. 

LARCENY. 

1.  What  is  larceny.  ' 

Where  two  conspire  together  to  fraudulently  obtain  the  money  of  the  prose- 
cutor, and,  in  pursuance  of  the  conspiracy,  make  believe  to  throw  dice 
with  one  another  for  money,  and  one  of  them,  apparently  losing, 
persuades  the  prosecutor  to  let  him  have  his  money  to  bet  on  the  game, 
on  the  false  assurance  that  he  is  sure  to  win  and  will  give  it  back  imme- 
diately, and  if  he  loses  he  has  a  check  for  $500  in  his  pocket  which  he 
will  get  cashed  and  repay  the  money,  and  the  money  is  apparently  lost, 
soon  after  which  the  confederates  disappear,  the  two  thus  conspiring 
are  guilty  of  larceny.     Loomis  v.  People,  345 

2.  When  a  contract  for  the  loan  of  money  is  induced  by  fraud  and  false  pre- 

tenses of  the  borrower,  and  the  lender,  in  performance  of  the  contract, 
delivers  certain  bank-bills,  without  any  expectation  that  the  same  bills 
will  be  returned  in  payment,  the  borrower  is  guilty  of  obtaining  money 
by  false  pretenses,  but  is  not  gTiilty  of  the  crime  of  larceny.  Kellogg 
n.  State,  96 

3.  In  the  absence  of  a  statute,  the  thief  cannot  be  convicted  of  larceny  in 

Ohio,  for  bringing  into  Ohio  property  stolen  by  him  in  Canada.  Stan- 
ley v.  State,  349 

4.  Bog. 

In  Ohio,  as  at  the  common  law,  a  dog  is  not  the  subject  of  larceny.  (See 
Note,  p.  840.)    State  v.  Lymus,  338 
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6.  Lost  goods. 

In  a  case  where  the  defendant  is  charged  with  the  larceny  of  lost  goods, 
the  defendant  should  be  convicted,  if  it  appears  that,  when  he  found 
them,  he  intended  to  appropriate  them  to  his  own  use,  having  reason- 
able grounds  for  believing,  at  the  time  of  the  finding,  that  the  owner 
could  be  found.     Baker  v.  State,  337 

8.  Stealing  coffin. 
It  is  larceny,  at  common  law,  to  steal  a  coffin  in  which  a  body  is  interred, 
and  Missouri  statutes,  punishing  disinterring  and  receiving  the  dead 
body,  and  opening  the  grave  for  the  purpose  of  taking  up  the  body  or 
stealing  the  coffin,  or  anything  burled  with  the  deceased,  in  no  wise 
abrogates  or  aJlIects  the  common  law  rule.     State  «.  Doepke,  688 

7.  In  such  a  case  it  is  proper  for  the  indictment  to  allege  the  coffin  to  be  the 

property  of  the  one  who  furnished  it  for  the  burial.  IMd. 

8.  VaMie. 

Where  the  value  of  the  article  stolen  is  material  in  a  prosecution  for  lar- 
ceny, its  value  is  to  be  fixed  by  its  market  price,  and  not  by  what  it  is 
worth  to  its  owner,  or  for  the  particular  purpose  for  which  it  is  used. 
It  is  to  be  regarded  as  worth  just  what  it  would  fetch  in  the  open 
market.  Ibid. 

9.  La/reeny  hy  bcuUee. 

Where  the  defendants  received  an  accepted  order  for  so  many  barrels  of 
crude  petroleum,  which,  at  the  time,  was  in  the  tanks  and  pipes  of  the 
Union  pipe  line  company,  mixed  with  petroleum  belonging  to  many 
others,  the  defendants  receiving  the  accepted  order  on  an  agreement  to 
store  the  petroleum  represented  by  the  order  at  a  specified  rate  per 
month,  the  delivery  of  the  order  is  a  delivery  of  the  petroleum  suffi- 
cient to  constitute  the  defendants'  bailees,  and  if  by  means  of  the  order 
they  draw  and  receive  the  petroleum  from  the  pipe  line  company,  and 
convert  it  to  their  own  use,  they  are  guilty  of  larceny  as  bailees. 
Hutchinson  v.  Commonwealth,  363 

10.  Where  a  person  steals  articles  belonging  to  different  persons  at  the  same 

time  and  place,  so  that  the  whole  constitutes  but  one  transaction,  he  has 
committed  but  one  larceny,  and,  after  trial  and  conviction  for  stealing 
a  part  of  the  property,  the  conviction  may  be  pleaded  in  bar  of  a 
second  indictment,  charging  the  larceny  of  the  other  property  taken  at 
the  same  time  and  place.      Wilson  v.  State,  356 

11.  An  indictment  for  simple  larceny  in  stealing  two  hogs  at  the  same  time  and 

place,  though  alleging  that  one  is  the  property  of  one  person,  and  the 
other  of  another,  covers  but  one  transaction  and  charges  but  one  offense, 
and  judgment  thereon  will  not  be  arrested.     Lornc  v.  State,  344 

12.  Proof  that  defendant  stole  one  of  the  hogs  is  sufficient  to  convict  under 

such  an  indictment.  Ibid 


13. 

In  prosecutions  for  larceny,  if  the  owner  of  the  property  alleged  to  have 
been  stolen  is  known,  and  his  attendance  as  a  witness  can  be  procured, 
his  testimony  that  the  property  was  stolen  is  indispensable  to  a  convic- 
tion :     State  v.  Morey,  3  Wis. ,  494.     State  v.  Moon,  64 

14.  In  this  case,  the  prosecution  having  failed  to  procure  the  attendance,  as  a 
witness,  of  the  owner  of  the,  property  alleged  to  have  been  stolen,  or  to 
show  any  effort  to  procure  his  attendance,  and  the  secondary  evidence 
of  the  fact,  admitted  by  the  court,  being  very  weak  and  inconclusive, 
this  court  (to  which  the  cause  was  oei'tified  after  a  verdict  of  guilty) 
advises  the  trial  court  that  the  evidence  is  insufficient  to  uphold  the 
verdict.  ^bid. 
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15.  Recent  possession. 

The  presumption  or  inference  of  guilt  arising  from  the  exclusive  possession 
of  stolen  property,  recently  after  the  larceny,  is  purely  a  question  of 
fact  for  the  jury.' and  it  is  error  to  charge  that,  from  such  recent  pos- 
session, if  not  satisfactorily  explained  or  accounted  for  by  the  defend- 
ant, the  law  presumes  the  guilt  of  the  defendant.     Smith  v.  State,     373 

16.  Indictment — Description  of  money. 

Ad  indictment  for  the  larceny  of  money,  which  simply  charges  the  stealing 
of  "  one  hundred  and  thirty  dollars,"  without  any  specific  description, 
of  the  kind  of  money,  is  had  on  motion  in  arrest  of  judgment.  Barton 
V.  State.  340 

And  see  Note,  p.  855 ;  Former  Jbopabdy. 

LETTING  FOR  ILLEGAL  PURPOSES. 

1.  Under  a  statute  punishing  the  owner  of  premises  for  knowingly  permit- 

ting them  to  be  used  or  occupied  for  the  purpose  of  prostitution,  and 
conferring  on  the  lessor  power  to  avoid  the  lease  and  re-enter  where  the 
lessee  does  use  the  premises  for  such  purpose,  proof  that  the  lessee  does 
use  the  premises  for  such  purpose,  and  that  the  lessor,  having  knowl- 
edge of  the  fact,  takes  no  steps  to  avoid  the  lease,  will  not  justify  his 
conviction  under  the  statute,  in  a  case  where  the  evidence  shows  that 
the  lessor  originally  leased  the  premises  without  any  knowledge  or 
intent  that  they  would  be  unlawfully  used  by  the  lessee.  Orofton  v. 
State,  378 

2.  Under  such  a  statute,  it  is  not  necessary  that  the  indictment  should  speci- 

fically aver  that  the  premises  were,  in  fact,  used  for  purposes  of 
prostitution.  Ibid. 

3.  Under  a  statute  which  punishes  one  who  autTumzea.or  permits  premises  to 

be  used  for  the  sal^of  intoxicating  liquors,  the  lessor  is  not  guilty  if  he 
rented  the  premises  for  a  lawful  purpose,  not  knowing  that  they  were  to 
be  used  for  the  unlawful  sale  of  intoxicating  liquors,  although  he  after- 
wards knew  that  tliey  were  so  used,  and  took  no  steps  to  prevent  their 
continued  use  for  that  purpose.     State  v.  BcdlingaU,  376 

LIBEL. 

1.  An  indictment  for  libel,  which  charges  that  the  libel  is  "as  follows,"  and 

then  sets  it  forth  verbatim;  with  sufficient  innuendoes,  alleges  the  libel 
with  sufficient  certainty.     Olay  v.  People,  381 

2.  An  objection  made  in  the  Supreme  Court  that  the  libel  proven  is  variant 

from  that  set  forth  in  the  indictment,  will  not  be  considered  where  no 
such  objection  is  made  in  the  court  below.  Ibid. 

3.  One  who  makes  to  a  newspaper  writer  the  statements  of  fact  on  which  a 

libel  is  based,  and,  after  the  article  is  in  type,  hears  the  proofs  read  and 
affirms  its  truth  and  assents  to  its  publication,  is  as  guilty  of  libel  as 
though  he  had  written  and  published  the  article  himself.  Ibid. 

4.  Criminal  liaUlity  of  publisher  for  act  of  servant. 

Upon  a  criminal  information  for  libel,  it  was  proved  that  the  three  defend- 
ants, the  proprietors  of  the  newspaper  in  which  the  libel  appeared,  took 
an  active  part  in  the  management  of  the  paper,  but  had  given  a  general 
authority  to  a  competent  editor  to  publish  wliatever  he  thought  proper 
in  the  literary  part  of  it.     At  the  trial,  evidence  was  tendered  by  the 
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defendants  to  prove  that  the  libel  was  published  without  their  author- 
ity, consent  or  knowledge,  and  without  want  of  due  care  or  caution  on 
their  part,  within  the  meaning  of  6  and  7  Vict.,  chap.  96,  sec.  7.  The 
judge  refused  to  hear  this  evidence,  and  directed  the  jury  that  the  sec- 
tion did  not  apply.  Upon  a  rule  for  misdirection,  held,  by  Cockburn, 
C.  J.,  and  Lush,  J.  (dissentiente  Mellor,  J.),  that,  notwithstanding  the 
authority  to  the  editor,  it  was  a  question  for  the  jur}'  whether  the  pro- 
tection given  by  this  section  applied  to  the  defendants,  and  that  there 
must  be  a  new  trial.     Regina  v.  Holhrooh,    •  64f! 


LIQUOR   SELLING. 

1.  The  provisions  of  the  liquor  law,  prohibiting  the  sale  of  liquor  without  a 

license,  cannot  be  evaded  by  a  saloon  keeper's  customers  organizing  a 
sham  association,  pretending  to  buy  him  out  and  electing  him  treasurer, 
and  then  letting  him  carry  on  his  business  with  the  members  precisely 
as  he  did  before,  with  the  single  exception  that  the  so-called  members, 
instead  of  paying  cash  for  their  drinks,  purchase  tickets  at  a  dollar  a 
piece,  which  are  good  for  a  dollar's  worth  of  drinks,  which  tickets  are 
punched  for  each  drink  had  on  them  until  the  ticket  is  exhausted. 
The  saloon  keeper,  not  having  a  license,  is  properly  convicted  under 
the  law.     Richart  v.  People,  385 

2.  The  evidence  against  the  respondent,  who  was  charged  with  selling  liquor 

without  a  license,  tended  to  show  that  he  sold  cigarettes,  worth  from  a 
quarter  to  half  a  cent  each,  for  ten  cents  a  piece,  and  that  he  gave  a 
drink  of  whisky  to  every  one  who  bought  a  cigarette.  Held,  that  this 
evidence  fairly  tended  to  show  that  the  real  transaction  was  a  sale  of 
the  whisky,  and  that  it  was  for  the  jury  to  say  whether  or  not  the  pre- 
tended sale  of  the  cigarettes  was  not  a  mere  evasion  and  subterfuge, 
intended  to  cover  the  sale  of  the  whisky.     Archer  v.  State,  404 

8.  In  such  a  case  the  prosecution  have  a  right  to  press  an  unwilling  and  reluc- 
tant witness  with  searching  questions,  and  to  call  out  any  and  all  facts 
which  have  any  tendency  to  throw  light  on  the  real  nature  of  the  trans- 
action. Ibid, 

4.  la  such  a  case  the  defendant  has  no  right  to  prove  that  in  other  cases  he 
had  treated  people  to  whisky  under  circumstances  that  did  not  consti- 
tute the  giving  of  the  whisky  a  sale;  or  that  he  had,  in  some  instances, 
refused  to  sell  whisky  either  directly  or  covertly.  Proving  that  he  had 
not  violated  the  law  on  other  occasions  would  have  no  tendency  to 
prove  that  he  had  not  violated  it  in  the  matter  for  which  he  was  being 
tried.  Ibid. 

B.  Evidence  of  similar  sales  of  cigarettes,  and  of  the  giving  of  whisky  in  con- 
nection therewith  on  other  occasions,  is  admissible  for  the  purpose  of 
explaining  the  transaction  in  question  in  this  case.  Ibid. 

i.  Where  it  appears  that  one  charged  with  selling  liquor  to  minors  was 
engaged  in  making  change  for  sales  made  by  others,  and  that  he  made 
change  on  the  very  sale  m  question,  he  is  just  as  guilty  as  though  he 
had  sold  the  liquor  himself.     Johnson  v.  People,  396 

7.  In  order  to  constitute  an  unlawful  sale  of  liquor  to  a  minor,  under  the  Illi- 

nois statute,  it  is  not  necessary  that  the  respondent,  or  any  one  con- 
nected with  him,  should  be  the  keeper  of  a  dram-shop.  Ibid. 

8.  The  act,  title  "Dram  Shops,"  whose  full  title  is,  "An  act  to  provide  for 

the  licensing  of  and  against  the  evils  arising  from  the  sale  of  intoxi- 
cating liquors"  (R.  S.  of  111.,  1874,  p.  438),  is  not  aimed  against,  and 
does  not  include  ordinary  acts  of  hospitality.     AUyrecht ».  State,        401 
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9.  X  brewer  who  gives  beer  to  a  person  who  comes  to  see  him  at  his  house  on 
business,  is  not  liable  under  the  provisions  of  section  six,  which  pro- 
vides as  follows:  "Whoever,  by  himself  or  his  agent  or  servant,  shall 
sell  or  give  any  intoxicating  liquor  *  *  *  to  any  person  intoxi- 
cated, *  »  *  shall,  for  each  offense,  be  fined,"  etc.,  even  though 
such  person  is  under  the  influence  of  liquor.  Ibid. 


10. 


But  see  Notb,  p.  404. 

'i'he  defendant,  being  a  licensed  saloon  keeper,  was  charged  with  unlaw- 
fully selling  liquor  to  a  habitual  drunkard.  The  only  evidence  against 
him  was  proof  of  a  single  unlawful  sale  by  his  clerk.  Held,  that  this 
testimony  was  insufficient  to  justify  a  conviction,  the  presumption 
being  that  the  clerk  had  authority  only  to  make  lawful  sales.  State  v. 
Mahoney,  408 

11.  On  the  trial  of  the  respondent  for  being  a  common  seller  of  intoxicating 
liquors,  a  charge  "that  the  jury  could  infer  the  fact  of  sales  froni  cir- 
cumstances, and  the  situation  of  the  respondent,  if  they  were  satisfied 
to  do  so,"  is  not  erroneous.     State  v.  Hynea,  392 

13.  On  such  a  trial,  where  children  have  testified  to  going  to  the  defendant's 
shop  and  purchasing  liquor,  it  is  proper  to  admit  their  mother  to  testify 
that  they  had  been  sent  there  for  liquor,  had  been  furnished  with  money 
and  a  bottle,  and  had  gone  out  and  returned  with  the  liquor,  although 
she  did  not  herself  know  that  they  got  it  of  the  defendant.  IMd. 

13.  On  a  prosecution  for  selling  liquor  to  a  person  in  the  habit  of  becoming 

intoxicated,  where  it  has  appeared  that  such  person  resides  in  the 
neighborhood  of  the  respondent,  and  that  he  is  in  the  habit  of  becom- 
ing intoxicated,  the  state  has  a  right  to  give  evidence  of  his  general 
reputation  in  the  neighborhood  in  that  regard,  for  the  purpose  of  prov- 
ing knowledge  of  that  habit  on  the  part  of  the  respondent.  Adams  v. 
State,  893 

14.  What  is  malt  liquor,  a  question  of  foot. 

Under  the  Maine  statute,  which  provides  that  ale,  porter,  strong  beer,  lager 
beer,  and  all  other  malt  liquors,  shall  be  considered  intoxicating  liquors 
within  the  meaning  of  the  act,  what  liquors  are  malt  liquors  within  the 
meaning  of  the  act,  is  a  question  of  fact  for  the  jury,  and  not  of  law  for 
the  court.     State  v.  Sta/i-r,  390 

15.  Indictment. 

Under  a  statute  imposing  a  penalty  for  the  sale  of  liquor  to  a  minor,  an 
indictment  charging  the  sale  of  liquor,  at  a  certain  time  and  place,  to 
"certain  minors,  the  names  of  whom  are  to  the  grand  jurors  unknown," 
charges  but  one  offense,  and  is  not  bad  for  duplicity.  Morgenstem  v. 
Commonwealth,  476 

16.  Varianae. 

Under  a  law  punishing  the  sale  of  liquor  to  minors,  the  sale  of  the  liquor  to 
the  minor  is  an  offense  against  the  person,  and  the  name  and  identity  of 
the  person  to  whom  the  liquor  was  sold  are  material,  and  where  the 
indictment  alleges  a  sale  to  minors  whose  names  are  unknown  to  the 
grand  jurors,  if  the  evidence  on  the  trial  shows  that  the  names  of  the 
minors  were  known  to  the  grand  jurors,  the  variance  is  fatal,  and  the 
defendant  must  be  acquitted.  Ibid. 

And  see  Notes,  pp.  390,  391,  404  and  409. 
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MAYHEM. 

1.  Intent. 

In  criminal  law,  when  a  special  intent,  beyond  the  natural  consequences  of 
the  thing  done,  is  essential  to  the  crime  charged,  such  special  intent 
must  be  pleaded,  proved  and  found.    State  v.  Bloedow,  631 

2.  Where  defendant  had  destroyed  the  eye  of  a  person  by  throwing  a  stone 

at  him,  the  information  for  mayhem  charged  the  malicious  intent  in 
the  words  of  the  statute.  Verdict  that  defendant  was  "guilty  as 
charged  in  the  information,  with  the  malicious  intent  as  implied  by 
law."  Meld,  that  tliis  does  not  find  the  malicious  intent  as  a  fact  with 
sufficient  certainty  to  sustain  a  judgment  for  mayhem.  Ibid. 

MARRIAGE. 

Sf/!«mnimtion  of  unlawful  ma/rriages. 

1.  The  Michigan  statute  (Comp.  L.,  sec.  4739)  makes  it  a  misdemeanor  for 

one  to  solemnize  a  marriage,  knowing  that  he  is  not  lawfully  author- 
ized to  do  so,  or  that  there  is  a  legal  impediment  thereto.  Held,  to 
apply  to  marriages  not  authorized  by  law,  as  where  the  girl  is  under 
the  age  of  consent.     Banker  ■».  People.  79 

2.  Where  a  justice  joined  in  marriage  a  girl  who  professed  to  be  of  the  age  of 

consent,  although  she  was  apparently  not,  it  was  held  competent  to 
show  that  his  family  and  her  father's  were  neighbors  and  acquaint- 
ances, and  that  at  her  marriage  he  did  not  inquire  for  her  parents,  who 
were  not  present.  These  facts  tended  to  show  that  he  knew  the  girl's 
age.  Ibid. 

3.  But  it  seems  that  a  charge,  that  if  the  justice  "  had  good  reason  to  believe," 

or  "if,  in  the  exercise  of  a  reasonable  discretion,  he  had  reason  to 
believe "  that  the  girl  was  under  sixteen  years  of  age,  he  is  guilty,  is 
erroneous.  Ibid. 

4.  In  a  prosecution  for  unlawfully  joining  a  minor  in  marriage,  without  the 

consent  of  her  parent  or  guardian,  the  defendant  has  no  right  to  show 
the  size,  appearance  and  general  development,  for  the  purpose  of  prov- 
ing her  age.     The  evidence  is  incompetent.     State  v.  Ghifflth,  634 

5.  If  such  evidence  is  receivable  in  mitigation  of  punishment,  its  rejection 

will  not  be  held  error  where  the  trial  judge  has  already  inflicted  the 
lightest  penalty  provided  by  the  statute.  Ibid. 

6.  In  a  prosecution  for  unlawfully  joining  a  minor  in  marriage,  it  is  no 

defense,  that  the  respondent  acted  in  good  faith,  and  that  he  honestly 
believed  the  minor  to  be  of  full  age.  IMd 

7.  What  is  a  negro. 

A  marriage  between  a  white  man  and  a  woman  who  is  less  than  one-fourth 
of  negro  blood,  however  small  this  lesser  quantity  may  be,  is  legal. 
McPlieraon  v.  Commonwealth,  636 

8.  A  woman  whose  father  was  white  and  whose  mother's  father  was  white, 

and  whose  great-grandmother  was  of  brown  complexion,  is  not  a  negro 
in  the  sense  of  the  statute.  Ilnd. 

And  see  Bigamy. 
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NEW  TRIAL. 

1.  The  evidence  in  this  case  being  purely  circumstantial  (consisting  princi- 
pally of  a  similarity  between  the  tracks  found  near  the  scene  of  the 
arson  and  those  of  prisoner  subsequently  measured),  slight  in  its 
nature,  and  not  inconsistent  with  the  innocence  of  the  defendant,  a 
new  trial  should  have  been  granted.     Shamnon  ®.  Slate,  56 

3.  Where  a  motion  for  a  new  trial  is  overruled  by  a  difEerent  judge  from  the 
one  who  presided  at  the  trial,  the  weight  of  the  opinion  of  the  latter  in 
Bupport  of  the  verdict  is  wanting.  Ibid. 

And  see  Note,  p.  58, 

PERJURY. 

1.  A  statute  punishing  any  one  who  endeavors  to  procure  a  person  to  swear 

falsely  "in  a  proceeding  before  any  court,  tribunal  or  officer  created 
by  law,  or  in  relation  to  which  an  oath  or  affirmation  is  authorized," 
does  not  extend  to  a  case  wherein  a  person,  intending  to  commence  a 
suit  for  damages,  tried  to  induce  a  person  to  swear  falsely  in  that  suit 
when  it  should  be  tried,  no  suit  having  as  yet  been  commenced.  Btate 
v.  Joaquin,  650 

2.  It  seems  that  if  the  false  swearing,  which  it  was  sought  to  incite,  would  in 

itself  constitute  a  proceeding,  or  be  the  first  step  in  one,  as  in  making  a 
false"  complaint  before  a  magistrate,  the  act  of  endeavoring  to  procure 
the  false  oath  to  be  made  would  be  indictable.  In  this  case  the  indict- 
ment alleged  in  substance  that  the  defendant  intended  to  commence  a 
suit  for  damages  against  one  Fox,  for  killing  his  sheep,  and  that  the 
defendant  endeavored  to  incite  one  George  to  swear  falsely  on  the  trial 
of  the  suit,  that  he  had  seen  Fox  dogging  the  defendant's  sheep.     lUd. 

3.  fiuJficieTuyy  of  mdence. 

On  a  trial  for  perjury,  evidence  simply  that  the  defendant  had  at  one  time 
sworn  to  one  state  of  facts,  and  afterwards  changed  his  testimony,  and, 
admitting  that  he  had  sworn  falsely,  testified  in  direct  contradiction  of 
his  first  statement,  is  not  sufficient  to  justify  his  conviction.  The 
prosecutor  must  prove  which  of  the  two  statements  is  false,  and  must 
corroborate  the  true  statement  of  the  prisoner  by  independent  evi- 
dence, i.  e.,  by  evidence  other  than  his  own  statements  and  declara- 
tion.s.     Schwwrti  v.  CommonweaMh.  410 

4.  Under  the  New  York  statutes,  the  fire  marshal  of  New  York  city  has 

authority  to  investigate  and  examine  into  the  origin  of  fires,  and  to  take 
sworn  evidence  with  relation  thereto,  on  his  own  motion,  and  false 
swearing  on  such  an  investigation  is  perjury.  On  a  prosecution  for 
perjury  for  false  testimony  given  on  such  an  examination,  it  is  of  no 
consequence  that  no  sworn  complaint  had  been  made  to  him.  Ha/rri» 
V.  People,  416 

5.  Va/ria/nce. 

It  was  objected,  in  the  appellate  court,  that  there  was  a  fatal  variance 
between  the  indictment  and  the  proof,  the  indictment  alleging  that  the 
respondent  had  sworn  that  at  the  time  of  the  fire  he  had  sixty  thousand 
cigars  in  the  building,  and  the  proof  showing  that  he  had  sworn  that  he 
had  sixty-five  thousand  cigars  in  the  building.  This  objection  was  not 
made  at  the  trial.  Held,  that  the  variance  was  not  material ;  that  if  it 
was,  it  could  not  be  regarded,  the  objection  not  having  been  made  at 
the  trial.  "  lUd. 

6.  There  were  two  counts  in  the  indictment,  the  first  charging  perjury  in  the 

oral  testimony  given  before  the  marshal,  and  the  second  charging  per- 
jury in  swearing  to  an  affidavit  before  the  same  officer,  containing,  in 
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substance,  the  same  matters  testified  to  orally.  The  jury  found  the 
defendant  not  guilty  under  the  first  count,  and  guilty  under  the  second. 
It  was  claimed  that  the  verdict  was  fatally  inconsistent.  Held,  that 
inasmuch  as  it  appeared  that  the  fire  marshal  was  not  present  when  all 
the  oral  testimony  was  given,  there  was  no  inconsistency  in  the  ver- 
dict. Ibid. 

PLEA. 

See  Note,  p.  485 ;  and  see  Record. 

PLEADING. 
See  under,  Peactice. 

PRACTICE. 

1.  Quashing  indictment  or  information,  for  want  of  sufficient  evidence,  before  the 

examining  magistrate  or  grand  jury. 
An  indictment  can  only  be  based  upon  legal  evidence  adduced  before  the 
grand  jury.  The  grand  jury  has  no  right  to  find  an  indictment,  upon 
another  indictment  against  the  respondent  for  the  same  offense  found 
by  another  grand  jury  at  a  previous  term,  which  had  been  quashed. 
And,  on  a  motion  to  quash,  supported  by  evidence  that  the  indictment 
was  found  solely  on  the  former  indictment,  and  without  any  other  evi- 
dence, it  should  be  quashed.     Sparrenberger  v.  State,  470 

2.  Same. 

The  objection  to  the  validity  of  an  indictment,  on  the  ground  that  it  was 
found  by  the  grand  jury  without  any  legal  evidence,  must  be  taken  by 
a  motion  to  quash,  and  not  by  a  plea  in  abatement.  Ibid. 

3.  Same. 

It  is  a  good  plea  in  abatement  to  an  indictment  that  the  prosecutor  was  not 
sworn  to  testify  before  the  grand  jury  as  to  the  matters  alleged  therein, 
but  having  been  summoned  before  the  grand  jury  to  testify  as  to  mat- 
ters concerning  which  the  grand  jury  possessed  inquisitorial  powers, 
gave  testimony  in  that  investigation,  upon  which  the  indictment  was 
found.     State  d.  Mobinson,  654 

4.  Same. 

Where  the  issue  upon  such  a  plea  in  abatement  has  been  found  in  favor  of 
the  prisoner,  and  the  jury  has  been  discharged  without  having  rendered 
a  verdict  upon  the  plea  of  not  guilty,  the  prisoner  should  be  held  to 
answer  a  new  indictment.  The  former  indictment  possessing  no  legal 
validity,  the  prisoner  was  never  in  legal  jeopardy.  Imd. 

5.  Sam,e. 

If  an  indictment  is  found  on  the  testimony  of  witnesses  who  are  not  sworn 
in  open  court,  the  indictment  will  be  quashed  upon  motion.  State  v. 
Kilereane,  652 

6.  Sa/me. 

bince  the  amendment,  in  1870,  of  sec.  8,  art.  1,  of  the  constitution  of  Wis- 
consin, the  legislature  seems  to  have  full  power  to  prescribe  by  whom, 
in  what  manner,  and  under  what  circumstances,  an  information  may 
be  exhibited  against  any  person  for  any  criminal  offense.  State  v. 
Leicha/m,  117 

7.  Sa/me. 

A  format  adjudication,  after  a  preliminarjr  examination  by  the  committing 
magistrate,  that  the  offense  charged  in  the  complaint  has  been  com- 
mitted, and  that  there  is  probable  cause  to  believe  the  accused  guilty 
thereof,  is  not  required  (R.  8.,  ch.  176,  sec.  19;  Tay.  Stats.,  1930,  sec. 
19),  as  a  basis  for  filing  an  information,  but  it  is  enough  that,  upon 
such  examination  (or  a  waiver  thereof  J,  the  accused  has  been,  by  such 
magistrate,  held  to  bail,  or  committed,  to  answer  for  an  offense.     IMd. 
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8.  Sa/me. 

Under  ch.  190,  of  1875,  where  the  accused  has  been  thus  held  to  bail  or 
committed,  the  information  filed  by  the  district  attorney  need  not  be 
for  the  offense  charged  in  the  complaint  before  the  magistrate,  but  may 
be  for  any  offense  which  the  testimony  taken  on  the  examination  shows 
the  accused  to  have  committed ;  but  the  disti'ict  attorney  may  exhibit 
an  information,  as  for  a  felony,  if,  in  his  opinion,  the  testimony  so 
taken  proves  the  accused  guilty  thereof,  though  the  magistrate  may 
find  him  guilty  of  a  misdemeanor  only.  Ibid. 

9.  Same. 

Tiie  fact  that  there  has  been  a  preliminary  examination  need  not  be  stated 
in  the  information,  or  shown  affirmatively  by  the  prosecution  (Peterson 
V.  Tlie  State,  unreported);  and  when  the  defendant  relies  upon  the 
absence  of  such  an  examination,  it  seems  that  the  better  practice  is  to 
plead  it  in  abatement  before  pleading  to  the  merits;  and,  if  issue  is 
joined  on  such  a  plea,  the  burden  of  proof  is  upon  the  accused.      Ibid. 

And  see  Note,  p.  133. 

10.  IndictTnent. 

The  indictment  is  sufficient,  although  it  does  not  specifically  allege  that 
the  crime  charged  was  committed  in  the  state  of  Kansas.  State  e. 
Byhee,  449 

11.  It  is  a  general  rule  in  criminal  pleading,  that  if  an  offense  may  be  com- 

mitted in  either  of  various  modes,  the  party  charged  is  entitled  to 
have  that  mode  stated  in  the  indictment  which  is  proved  at  the  trial; 
and  when  one  mode  is  stated,  and  proof  of  the  commission  of  the 
offense  by  a  different  mode  is  offered,  such  evidence  is  incompetent  by 
reason  of  variance.     Com/monwealth  v.  Richardson,  618 

12.  Averment  of  ownership. 

An  indictment  for  burglary,  which  alleges  a  felonious  breaking  and  enter- 
ing of  "  the  dwelling-house  of  the  late  Jno.  Tate,  now,  etc.,  »  »  ♦ 
belonging  to  the  estate  of  the  late  Jno.  Tate,"  and  in  the  second  count, 
"the  dwelling-house  of  the  estate  of  the  late  Jno.  Tate,"  is  fatally 
defective  in  not  showing  whose  house  was  broken  into.  John  Tate 
being  dead,  the  house  must  of  necessity  belong  to  some  one  else,  and 
this,  for  all  that  appears  in  the  indictment,  may  be  the  respondent. 
Beallv.  State,  463 

13.  Gond'uct  of  trial. 

The  trial  judge  must  occupy  the  bench  throughout  the  entire  trial,  which 
includes  the  argument  of  counsel.  Where  it  is  made  to  appear  that,  for 
two  days  during  the  argument,  the  judge  was  not  in  the  court  room, 
but  in  another  part  of  the  building,  engaged  in  other  business,  and  that 
members  of  the  bar  presided  in  his  place,  the  verdict  will  be  set  aside, 
although  this  was  done  by  consent  of  the  respondent's  counsel,  or  even 
by  his  own  consent.  The  accused  cannot  waive  the  presence  of  the 
judge  during  his  trial.     Meredeth  v.  People,  448 

14.  Same. 

It  is  error,  for  which  a  conviction  will  be  reversed,  to  keep  the  prisoner 
shackled  in  court  during  his  trial.     State  d.  Knng,  813 

1.5.  Bams. 
Where,  in  a  criminal  prosecution,  the  defendant  demurs  to  the  evidence, 
he  waives  his  right  to  have  the  jury  pass  upon  the  case ;  and  it  is  proper 
for  the  court  to  discharge  the  jury  and  give  judgment  upon  the  whole 
case,  upon  the  facts  as  well  as  upon  the  law.  Hutchiiuon  v.  Common- 
wealth,  362 

16.     The  cha/rge. 
Where  the  charge  consists  of  several  distinct  propositions,  some  of  which 
are  correct,  a  general  exception  to  the  whole  charge,  and  every  part  of 
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It,  will  not  be  considered  by  the  appellate  court.  The  party  excepting 
should,  at  the  time,  point  out  definitely  the  part  of  the  charge  excepted 
to,  and  state  the  grounds  of  his  exception.     Adams  «.  State,  893 

17.  If  the  court,  in  a  distinct  proposition,  states  to  the  jury  on  what  facts 

they  may  find  the  defendant  guilty,  and  in  that  proposition  entirely 
omits  to  direct  the  attention  of  the  jury  to  the  necessity  of  finding  a 
felonious  intent,  it  is  error,  although  the  court  has  in  another  part  of 
the  charge  stated  the  law  of  larceny  fully  and  correctly.  Territory  ■». 
Pa/ul,  333 

18.  On  an  indictment  containing  one  count  for  robbery,  and  one  charging 

assault  with  intent  to  rob,  the  respondent  may  be  convicted  of  assault 
and  battery,  or  of  simple  assault  merely,  and  it  is  error  for  the  court  to 
refuse  so  to  instruct  the  jury,  when  the  instruction  is  asked  for  by 
respondent's  counsel.    Howard  v.  State,  446 

19.  Order  of  proof. 

The  trial  court  has  a  discretion  to  allow  the  prosecution  to  elicit,  on  cross- 
examination  of  the  respondent's  witnesses,  material  evidence  in  support 
of  the  case  in  chief,  even  though  such  witnesses  did  not  testify  as  to 
such  matters  in  their  direct  examination,  and  the  judgment  will  not  be 
reversed  because  that  has  been  done,  unless  it  appears  that  there  was 
such  an  abuse  of  discretion  as  to  deprive  the  respondent  of  a  fair  trial. 
Adams  «.  State,  393 

20.  "Where,  by  an  oversight,  there  was  no  formal  allowance  of  a  writ  of  error, 

but  the  court  can  see  that  it  would  and  should  have  been  allowed,  on  a 
motion  to  quash  the  writ  of  error  for  want  of  an  order  allowing  it,  the 
court  will  malie  the  order  of  allowance  nurus  pro  tunc.  Hutchinson  v. 
Commonwealth,  362 

21.  Appeal  only  lies  after  final  judgment. 

An  appeal  cannot  be  taken  from  an  interlocutory  judgment  sustaining  a 
demurrer  to  a  plea  of  former  acquittal.  Appeal  only  lies  after  a  trial 
upon  the  merits  and  final  judgment.     State  v.  Horneman,  437 

33.  Where  a  jury  is  sworn  in  a  criminal  case  on  the  last  day  of  term,  the 
court  has  power  to  continue  the  trial  from  day  to  day  after  the  term 
until  it  is  terminated.     Carroll  v.  Commonwealth,  390 

23.  liepeal  of  the  law  pending  appeal. 

^\  here  the  law  under  which  the  respondent  is  indicted  is  repealed,  pending 
his  appeal  and  before  any  final  judgment  has  been  pronounced,  the 
repeal  of  the  law  abates  the  proceedings,  and  no  judgment  can  be  pro- 
nounced.    Smith  e.  State,  48 

24.  Discha/rge  on  account  of  delay  of  trial. 

Under  a  statute  providing  that  a  person  under  indictment  who  has  given 
bail  for  his  appearance,  shall  be  discharged  if  not  brought  to  trial 
before  the  end  of  the  third  term  of  the  court  in  which  the  indictment 
is  pending,  held,  after  such  indictment  is  found,  unless  the  trial  is  post- 
poned orf  his  application,  or  because  there  is  no  time  to  try  it  at  such 
third  term,  the  respondent  is  not  entitled  to  be  discharged,  where  the 
trial  is  postponed  from  term  to  term  without  any  objection  on  his  part, 
although  more  than  three  terms  pass  without  a  trial.  In  order  to  get 
the  benefit  of  the  statute,  the  respondent  must  apply  to  the  court  for 
a  trial  or  his  discharge,  and  if  the  prosecution  are  ready  to  try  the  case 
at  the  term  in  which  he  applies  for  his  discharge,  but  are  prevented  from 
trying  it  because  there  is  not  time  to  try  it  at  that  term  of  court,  the 
respondent  is  not  entitled  to  be  discharged.     Wrmin  v.  State,  251 

And  see  Continuancb,  Former  Jeopardy,  Jury,  New  Trial,  Prose- 
otJTiNa  CouiirsEL,  Reasonable  Doubt,  Record,  Reputation,  Sen- 
tence, Venue. 
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PROSECUTING  COUNSEL. 

1.  The  prosecuting  counsel  has  no  right  to  argue  to  the  jury  that  in  a  doubt- 

ful case  it  is  safer  to  convict  than  to  acquit,  on  the  ground  that  an  acquit- 
tal is  final,  but  if  the  defendant  is  wrongfully  convicted,  the  conviction 
■will  be  set  aside  in  a  higher  court,  and  the  trial  judge  should  not  per- 
mit such  an  argument.     Stale  v.  Kring,  313 

And  see  Note,  p.  317 

2.  The  district  attorney  asked,  and  the  court  gave,  a  lengthy  printed  instruc- 

tion to  the  jury,  at  the  bottom  of  which  the  district  attorney  had 
written  in  pencil  these  words:  "This  is  among  a  people  of  loose 
ways;  try  to  elevate  your  race."  Held,  that  if  the  testimony  was  in 
the  least  conflicting,  or  the  guilt  of  the  prisoner  in  any  way  left  in 
doubt,  the  court  should  grant  a  new  trial.  But  where  it  is  impossible 
for  the  jury  to  have  been  misled  by  it,  and  the  guilt  of  the  accused 
established  beyond  all  doubt,  it  is  not  sufficient  for  a  reversal.  Taylor 
V.  State,  13 

8.  The  rule  requiring  the  prosecution  to  call  every  attainable  witness,  where 
testimony  is  needed  to  disclose  any  part  of  the  transaction,  is  to  pre- 
vent the  suppression  of  evidence,  and  does  not  make  it  always  neces- 
sary to  call  all  witnesses,  particularly  where  their  testimony  would  be 
only  cumulative,  or  where  it  appears  that  they  abetted  the  commission 
of  the  ofEense,  and  the  offense  is  not  a  crime  of  violence.  Banker  v. 
People,  79 


RAPE. 

1.  Force  is  an  essential  ingredient  in  the  crime  of  rape,  and  a  charge  that  if 

the  defendant  intended  "  to  gratify  his  passion  upon  the  person  of  the 
female,  either  by  force  or  by  surprise,  and  against  her  consent,  then  he 
is  guilty  as  charged,"  is  erroneous.     McNair  v  State,  588 

And  see  Note,  p.  585. 

2.  On  a  trial  for  rape,  the  admission  in  evidence  of  the  statement  of  the  sister 

of  the  prosecutrix,  that  the  latter  made  complaint  to  her  the  next  morn- 
ing that  the  prisoner  on  trial,  and  another  person  named,  forced  her  in 
her  chamber  the  evening  before,  is  held  not  error.  Brown  v.  People,  586 

3.  Where,  on  a  trial  for  rape,  the  act  of  intercourse  is  admitted,  and  the  vital 

question  is,  whether  it  was  by  force  and  against  the  will  of  the  prose- 
cutrix, the  jury  must  be  satisfied  beyond  a  reasonable  doubt  that  she 
did  not  yield  her  consent  during  any  part  of  the  act;  and,  considering 
the  place,  time,  occasion  and  surrounding  circumstances  disclosed  by 
this  case,  it  was  important  the  jury  should  scrutinize  the  facts  bearing 
on  this  point  very  closely.  Ibid, 

4.  A  charge  to  the  jury  in  a  rape  case,  that  if  they  should  find  respondent 

used  force,  and  complainant  resisted  so  far  as  she  was  able  to  under 
the  circumstances,  they  should  find  him  guilty,  even  though  they  found 
she  at  last  yielded,  is  held  erroneous  and  misleading;  the  term  "cir- 
cumstances," as  here  used,  may  have  been  understood  as  including 
weakness  of  the  will;  and  the  term  "yielded"  as  meaning  an  assent  to 
the  consummation  or  completion  of  the  act;  and,  if  there  was  a  yield- 
ing in  that  sense,  there  was  no  case  to  support  a  verdict  of  guilty.  Ibid, 
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5.  The  evidence  on  the  part  of  the  people  being  that  the  prosecutrix  never 

yielded,  and  that  on  the  part  of  the  accused  that  she  made  no  resist- 
ance, but  assented  from  the  beginning,  there  was  no  basis  for  a  charge 
on  the  hypothesis  of  her  having  first  made  resistance,  but  afterwards 
yielded.  Ibid. 

6.  The  \a,yf  conclusively  presumes  that  a  female  child  under  ten  years  of  age 

cannot  and  does  not  consent  to  an  act  of  carnal  intercourse,  and  it  is 
not  error  to  so  instruct  the  jury.     Qoaha  v.  State,  589 

7.  A  person  charged  with  rape  cannot  be  convicted  on  the  uncorroborated 

evidence  of  the  prosecutrix,  who  admits  that  she  is  unchaste,  and  who 
charges  the  defendant  with  having  taken  her  from  her  room  in  the 
night,  where  another  person  was  sleeping,  and  with  having  taken  her 
two  miles  on  horseback,  where  he  committed  the  crime,  and  with  hav- 
ing then  carried  her  back  to  her  room.     People  v.  Ardaga,  590 


KEASONABLE  DOUBT. 

1.  It  is  error  to  instruct  a  jury  that  "if  the  evidence  is  such  that  a  man  of 

prudence  would  act  upon  it  in  his  own  affairs  of  the  greatest  import- 
ance, then  there  cannot  remain  a  reasonable  doubt  within  the  meaning 
of  the  law. "    People  v.  Ah  Ling,  482 

2.  A  charge  that  "  in  order  to  convict,  the  evidence  should  be  such  as  to  con- 

vince you,  as  reasonable  men,  that  the  charge  is  true.  If,  as  reasonable 
men,  guided  by  that  prudence  and  reason  which  govern  you  in  the  ordinary 
conduct  of  your  affairs,  you  have  a  doubt  of  the  defendant's  guilt,  you 
should  acquit,"  is  erroneous.  The  jury  might  well  have  understood 
from  it  that  if  in  their  ordinary  affairs  they  would,  upon  the  evidence 
before  them,  adopt  and  act  upon  the  hypothesis  that  the  accused  was 
guilty  of  the  crime  charged,  they  should  convict  him.  Andersun  v. 
State,  198 

3.  An  instruction  from  which  the  jury  may  infer  that  a  doubt  is  not  a  reason- 

able doubt  unless  it  is  shared  by  all  the  members  of  the  jury,  and  that 
unless  such  a  doubt  exists  the  defendant  should  be  convicted,  is  errone- 
ous. Such  a  doubt  must  exist  before  there  can  be  an  acquittal  (State  v. 
BodMach,  19  Iowa,  154),  but  there  ought  not  to  be  a  conviction  so  long 
as  one  or  more  of  the  jurors  entertain  a  reasonable  doubt  of  the  defend- 
ant's guilt.     State  v.  Stewart,  605 


RECORD. 
/ 
In  a  criminal  case  there  is  no  issue  formed,  and  can  be  no  valid  trial  until 
the  respondent  has  pleaded.  Where  a  conviction  has  been  had,  with- 
out a  plea  having  been  entered,  the  conviction  must  be  set  aside,  and 
the  cause  remanded,  with  directions  to  arraign  the  prisoner  and  pro- 
ceed to  a  new  trial,  although  the  record  shows  that  prior  to  the  former 
trial,  the  respondent  waived  arraignment.    Eoskina  v.  People,  484 


REPUTATION. 

A  person  on  trial  for  crime  has,  in  all  cases,  a  right  to  give  in  his  defense, 
evidence  of  his  good  character  as  to  the  particular  traits  involved  in  the 
matter  on  trial,  and  there  is  no  case  so  clear  in  which  it  is  not  error  to 
reject  such  evidence.    £ee  v.  State,  263 
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2.  It  is  error  for  a  court  to  modify  a  request  to  charge  that  "  evidence  of  good 
character  is  to  be  taken  into  consideration  in  determining  the  guilt  or 
innocence  of  the  accused "  by  adding,  "  but  where  guilt  is  positively 
proved,  then  good  character  will  not  benefit  the  defendant."  Proof  of 
good  character  is  evidence  to  be  weighed  by  the  jury,  on  the  question 
of  the  defendant's  guilt,  irrespective  of  the  apparent  conclusiveness  or 
inconclusiveness  of  the  other  evidence.    Kistler  v.  State,  18 

8.  The  failure  of  a  defendant  to  call  witnesses  to  prove  a  previous  good  char- 
acter, does  not  justify  any  presumption  against  him,  and  it  is  error  for 
the  court  to  instruct  the  jury  that  they  have  a  right  to  consider  it  as  a 
circumstance  against  him.     State  v.  Doekstader,  469 

4.  The  prosecution  cannot  attack  the  character  of  the  prisoner  unless  he  first 

puts  that  in  Issue  by  offering  evidence  of  his  good  character.  State  e. 
Lapage,  506 

5.  The  prosecution  cannot  show  the  defendant's  bad  character  by  showing 

particular  acts.  Ibid. 

6.  The  good  reputation  of  the  accused  may  be  proved  by  witnesses  who  have 

never  heard  his  Character  discussed.  Negative  evidence  is  competent, 
and  the  fact  that  a  person's  character  is  not  talked  about  at  all  is  often 
excellent  evidence  that  he  gives  no  occasion  for  censure,  and  that  his 
character  is  good.     State  v.  Lee,  '  332 

7.  The  accused  has  a  right  to  prove  his  real  disposition  and  character  (as  to 

the  traits  involved  in  the  case  on  trial)  by  the  testimony  of  those  who 
know  what  it  is  from  their  own  personal  observation.  Ibid. 

8.  "\Vhere  it  appears  aflBrmatively  by  the  testimony  of  an  impeaching  witness, 

that  he  has  some  knowledge  of  the  reputation  of  a  witness,  whose 
reputation  for  veracity  he  is  called  to  discredit,  it  is  error  for  the  court 
to  reject  his  testimony  as  to  that  reputation  on  the  ground  that  his  knowl- 
edge of  that  reputation  is  not  sufficient.  It  is  for  the  jury  to  judge  of 
the  weight  of  testimony.     Teirritory  v.  Paul,  333 

9.  .\.n  impeaching  witnesss  may  be  cross-examined  by  the  adverse  party  as  to 

the  extent  and  sources  of  his  knowledge,  before  testifying  to  the  repu- 
tation of  the  witness  he  is  called  to  impeach.  Ibid. 

See  LiQiroB  Selling. 


SEDUCTION. 

1.  Under  the  Ohio  statute  against  seduction  of  "any  female  of  good  repute 

for  chastity,  under  the  age  of  eighteen  years,"  specific  acts  of  lewdness 
and  misconduct  on  the  part  of  the  prosecutrix  with  others  than  the 
respondent  prior  to  the  alleged  seduction,  are  not  admissible  in  evidence. 
Only  proof  of  reputation  is  admissible.     Bowers  v.  State,  693 

2.  The  Ohio  statute  against  seduction  extends  to  all  females  under  the  age 

of  eighleen  years  whose  reputation  for  chSiStity  is  good,  whether  that 
reputation  is  deserved  or  not.  Ibid. 

8.  A.  communication  mnde  by  the  prosecutrix  to  her  attorney,  in  a  consulta- 
tion with  regard  to  a  bastardy  proceeding  which  she  had  instituted,  is 
privileged  and  cannot  be  given  in  evidence.  Ibid. 

i.  For  a  case  in  which  the  court  determined,  as  matter  of  law,  that  the  evi- 
dence was  insufi^cient  to  sustain  a  conviction,  see  State  v.  Homes,    694 
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6.  In  an  action  for  the  seduction  of  a  girl  thirteen  years  old,  the  omission  of 
direct  proof  that  she  was  not  married,  the  question  not  having  been 
raised  on  the  trial,  was  held  unimportant.  At  that  age  she  could  not 
lawfully  be  married.     Lewis  v.  People,  75 

6.  In  an  action  for  seduction,  evidence  of  the  conduct  and  appearance  of  the 

parties  on  the  day  following  the  alleged  offense  is  relevant  to  help 
ascertain  whether  it  had  been  accomplished  by  seductive  means.   IMd. 

7.  Where  the  prosecutrix,  in  a  seduction  case,  has  testified  that  defendant  has 

told  her  that  certain  other  girls  allowed  such  liberties,  it  was  proper  to 
allow  counsel  for  the  prosecution  to  ask  her  their  names,  as  evidence 
bearing  on  the  means  used  in  effecting  the  seduction.  Ibid. 

8.  In  the  examinati6n  preliminary  to  a  prosecution  for  seduction,  the  prose- 

cutrix testified  that  defendant  had  offered  her  no  inducement  and  made 
no  promise,  but,  on  the  trial,  she  testified  that  he  had  protested  his 
love  and  talked  to  her  of  marriage.  Held,  that  it  was  reasonable  to 
caution  the  jury,  which  had  an  opportunity  to  observe  her,  to  consider 
her  embarrassment  on  the  examination,  and  her  youth  and  degree  of 
intelligence,  and  determine  whether  she  would  have  volunteered  to  tell 
all  that  defendant  had  said  to  her  about  love  and  marriage,  and  whether 
she  would  consider  it  as  a  promise  unless  her  attention  was  called  to  it, 
and  to  charge  them  that  if  they  were  satisfied  that  she  had  told  the 
trnth  on  the  trial,  and  that  defendant  had  induced  her  to  consent,  they 
should  find  him  guilty.  Ibid. 


SELF-DEFENSE. 
See  Homicide. 

SENTENCE. 

1.  What  sentence  may  be  lawfully  passed  in  any  case  can  only  be  determined 
by  the  appellate  court,  after  judgment  has  been  pronounced  in  the  court 
below.  It  cannot  be  determined  on  exceptions  before  judgment.  State 
V.  Leieliam,  117 

3.  No  court,  without  a  special  statutory  authority,  possesses  the  power  to 
suspend  sentence  indefinitely.  It  is  the  duty  of  the  court  to  pronounce 
judgment  in  the  case  of  every  person  convicted.  Peoples.  Morrisette,  475 

3.  The  extreme  penalty  of  the  law  is  only  to  be  inflicted  in  the  most  aggra- 

vated cases.  In  this  case  the  trial  judge  having  imposed  the  extreme 
penalty  of  the  law,  in  a  case  which  was  manifestly  not  of  the  most 
aggravated  character,  the  term  of  imprisonment  was  reduced  by  the 
Supreme  Court  from  ten  to  five  years.     State  «.  Thompson,  486 

4.  The  constitutional  provision  that  "cruel  and  unusual  punishment  shall  not 

be  inflicted  "  must  be  given  effect  by  the  courts,  and  where  the  trial 
judge  imposes  a  sentence  of  excessive  severity,  judgment  wUl  be 
reversed  and  the  cause  remanded  for  a  proper  sentence  to  be  imposed. 

State  41.  Driver,  487 

5.  On  a  conviction  for  assault  and  battery,  a  sentence  of  imprisonment  in  the 

county  jail  for  five  years,  and  at  the  expiration  thereof  to  give  security 
with  sureties  in  the  sum  of  $500  to  keep  the  peace  for  five  years,  is 
excessive  and  erroneous.  Ibid, 

Vol.  II.— 44 


690  IITOBX. 

6.  Where  the  jury  must  fix  the  punishment  of  the  respondent  if  they  find 

liim  guilly,  the  respondent  has  a  right  to  prove  on  the  trial,  in  mitiga- 
tion of  punishment,  that  he  has  ah-eady  been  imprisoned  on  the  same 
charge,  for  a  long  time,  and  the  jury  should  consider  such  evidence  in 
mitigation  of  punishment.     Kutler  v.  State,  18 

7.  An  indictment  contained  four  counts,  and  a  general  verdict  of  guilty  was 

returned.  The  court  sentenced  the  defendant  on  the  first  two  counts, 
and  made  no  order  continuing  the  case  for  sentence  on  the  other  counts. 
Afterwards,  and  at  a  subsequent  term,  the  judgment  not  having  been, 
reversed,  and  the  defendant,  being  imprisoned  under  it,  was  brought 
from  prison  on  a  habeas  corpus  and  a  fresh  sentence  imposed  on  him 
for  the  offense  charged  in  the  third  count :  Held,  that  the  last  sentence 
was  erroneous  and  void.  There  can  be  but  one  judgment  upon  an 
indictment,  and  consequently  a  judgment  and  sentence  upon  one  count 
definitely  and  conclusively  disposes  of  the  whole  indictment,  and  oper- 
ates as  an  acquittal  upon,  or  discontinuance  of  the  other  counts.  Com- 
monwealth V.  Foster,  499 

8.  "Where  a  cumulative  sentence  of  imprisonment  is  passed  on  a  conviction 

on  several  counts,  the  judgment  should  not  fix  the  day  and  hour  on 
which  each  successive  term  of  imprisonment  should  commence,  but 
should  simply  direct  that  each  successive  term  should  begin  on  the 
expiration  of  the  one  preceding.     Johnson  -o.  People,  396 

9.  An  appellate  court,  on  reversing  a  judgment  because  the  senteSce  imposed 

was  not  authorized  by  law,  has  no  power  to  impose  the  proper  sen- 
tence, or  to  remand  the  case  to  the  court  of  original  jurisdiction  for 
that  purpose.    McDonald  v.  State,  493 


SUNDAY  LAW. 

1.  The  necessity  which  excuses  and  justifies  common  labor  on  Sunday  need 

not  be  a  physical  or  absolute  necessity.  If  the  labor  is  necessary,  under 
the  circumstances  of  any  particular  case,  to  be  performed  on  Sunday, 
in  order  to  accomplish  any  lawful  purpose,  it  is  not  prohibited  by  the 
statute.     Wilkinson  v.  State,  596 

2.  A  fruit-grower  may  lawfully  pick  his  fruit  ou  Sunday,  and  haul  it  on  the 

way  to  a  Monday's  market,  if  without  such  labor  on  Sunday  his  crop 
would  be  lost  to  him  by  spoiling  before  he  could  get  it  to  a  market.  lUd. 

3.  The  word  shop  is  not  equivalent  to  the  word  store,  and  indictment  charg- 

ing the  defendant  with  keeping  "open  shop"  on  Sunday,  does  not 
charge  any  offense  under  a  statute  prohibiting  keeping  "open  store" 
on  Sunday.     Bpa/irenberger  i>.  State,  470 


VARIANCE. 
See  FoRGERT. 

VALUE. 
See  Larcknt. 
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VENUE. 


1.  It  is  not  error  to  refuse  a  charge  of  venue  on  the  ground  of  prejudice  in 
the  community,  where  tha  prima  facm  case  made  by  the  affidavits  filed 
by  the  respondent  is  fully  answered  and  clearly  overcome  by  the  affida- 
vits filed  in  reply  by  the  state.     State  v.  Bolmn,  278 

3.  The  venue  must  be  proven  as  laid.  Where  the  only  evidence  was  that  the 
act  occurred  within  fifty  yards  of  a  house  in  Sumter  county,  the  evi- 
dence was  held  insufficient,  as  the  house  might  have  been  within 
twenty  yards  of  the  county  line.     Qosha  n.  State,  5t;) 

3.  In  this  case  the  court  gives  effect  to  a  technical  objection  more  readily, 

because  of  the  undue  severity  of  the  sentence  imposed.  Hid. 

4.  Under  the  Nebraska  statute,  providing  for  a  change  of  venue,  but  one 

change  of  venue  can  be  had  for  the  same  cause,  in  the  same  proceeding. 
Ex  parte  Garsi,  618 


VERDICT. 
See  Mayhem  ;  Fokmer  Je;opardt. 

WAIVER. 
See  .JuRT. 

WARRANT. 

An  oflicer,  armed  with  process  for  the  arrest  of  a  person  in  a  civil  suit,  can- 
not take  the  defendant  from  the  hands  of  another  officer  who  holds 
him  on  a  warrant  issued  in  a  criminal  case;  nor  can  he  hold  such  per- 
son as  against  one  armed  with  a  criminal  warrant,  and  the  same  rule 
a{)plies  to  a  proceeding  under  a  requisition  from  the  governor  of  another 
state  asking  for  his  return  as  a  fugitive  from  justice.  Mc  parte 
BoserUilatt,  215 

See  Escape;  Homicide. 


